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BY FILED MEMORANDUM OPINION 


No. S-06-1107: Lovell v. Dunn. Affirmed. Per Curiam. 
No. S-06-1255: Shirley Apartments, LLC v. City of 
Omaha. Affirmed in part, and in part reversed and remanded 
with directions. Gerrard, J. Wright, J., not participating. 
No. S-07-021: Stauffer v. Galaxy Homes. Reversed and 
remanded with directions. Stephan, J. 
No. S-07-131: Rickett v. Rickett. Affirmed. Heavican, C.J. 
No. S-07-343: Dondlinger v. Dondlinger. Affirmed. 
Gerrard, J. 
No. S-07-538: State v. Beal. Affirmed in part, and in part 
vacated. Gerrard, J. McCormack, J., participating on briefs. 
No. S-07-580: State v. Hernandez. Affirmed. Stephan, J. 
No. S-07-672: McClane v. Furlong. Affirmed. Miller- 
Lerman, J. 
No. S-07-684: State on behalf of Lee v. Steel. Affirmed. 
Gerrard, J. 
No. S-07-781: In re Guardianship & Conservatorship of 
Dunn. Affirmed in part, and in part reversed and remanded 
for further proceedings. Stephan, J. McCormack and Miller- 
Lerman, JJ., not participating. 

No. S-07-1156: Landrum y. Landrum. Reversed and 
remanded with directions. Stephan, J. 
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LIST OF CASES DISPOSED OF 
WITHOUT OPINION 


No. S-06-1063: Papillion-LaVista Pub. Sch. Dist. v. 
Bellevue Pub. Sch. Dist. Stipulation considered; appeal dis- 
missed; each party to pay own costs. 

No. S-06-1305: Lytle v. Neth. Cause not having been shown, 
judgment reversed, and cause remanded with directions. 

No. S-06-1307: Diaz v. Neth. Cause not having been shown, 
judgment reversed, and cause remanded with directions. 

No. S-07-430: In re Estate of Cumerford. Motion of 
appellee for summary affirmance sustained. See Jn re Estate of 
Cooper, 275 Neb. 297, 746 N.W.2d 653 (2008). 

No. S-07-704: Zwiener v. Neth. Motion of appellee for 
summary affirmance sustained. See Stenger v. Department of 
Motor Vehicles, 274 Neb. 819, 743 N.W.2d 758 (2008). 

No. S-07-772: State v. Herrera. Upon consideration of the 
appellee’s suggestion of remand, the court finds that this mat- 
ter should be remanded to the district court with directions 
to dismiss appellant’s motion to withdraw plea. See State v. 
Rodriguez-Torres, 275 Neb. 363, 746 N.W.2d 686 (2008). 

No. S-07-939: State v. Wetherell. Affirmed. See, rule 7B(2); 
State v. Soukharith, 260 Neb. 478, 618 N.W.2d 409 (2000). 

No. S-07-981: Hemmingsen v. Department of Motor 
Vehicles. Cause not having been shown, judgment summarily 
reversed, and cause remanded with direction. See Stenger v. 
Department of Motor Vehicles, 274 Neb. 819, 743 N.W.2d 758 
(2008). 

No. S-07-1042: Gilligan v. Neth. Summarily affirmed. See, 
rule 7A(1); Stenger v. Department of Motor Vehicles, 274 Neb. 
819, 743 N.W.2d 758 (2008). 

No. S-07-1052: State v. Zenger. Affirmed. See, Neb. Rev. 
Stat. §§ 25-12,101 (Reissue 1995) and 60-6,197.03(4) (Supp. 
2007); State v. Pathod, 269 Neb. 155, 690 N.W.2d 784 (2005). 
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XX CASES DISPOSED OF WITHOUT OPINION 


No. S-07-1095: Matsui v. Board of Equal. of Douglas Cty. 
Affirmed. See, rule 7A(1); McClellan v. Board of Equal. of 
Douglas Cty., 275 Neb. 581, 748 N.W.2d 66 (2008). 

No. S-07-1240: State v. Drewes. Motion considered; appeal 
dismissed. 

No. S-07-1243: State v. Lyle. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 
No. S-07-1279: Chambers v. Department of Corr. Servs. 
Motion of appellant to dismiss appeal sustained; appeal 
dismissed. 

No. S-08-320: State ex rel. Counsel for Dis. v. Tarvin. 
Judgment of suspension; respondent suspended from the prac- 
tice of law in the State of Nebraska until further order of this 
court. 

No. S-34-080001: In re Application of Buter. Application 
for admission to Nebraska State Bar granted. See, In re 
Application of Budman, 272 Neb. 829, 724 N.W.2d 819 (2006); 
In re Application of Brown, 270 Neb. 891, 708 N.W.2d 251 
(2006); In re Application of Gluckselig, 269 Neb. 995, 697 
N.W.2d 686 (2005). 


LIST OF CASES ON PETITION 
FOR FURTHER REVIEW 


No. A-04-068: Widtfeldt v. Holt Cty. Bd. of Equal., 12 
Neb. App. 499 (2004). Petition of appellant for further review 
denied on June 6, 2008, for lack of jurisdiction. 

No. A-05-1226: Kirkwood v. State, 16 Neb. App. 459 
(2008). Petition of appellant for further review overruled on 
April 16, 2008. 

No. A-05-1227: Blankenship v. JRFM, Inc. Petition of 
appellant for further review overruled on May 7, 2008. 

No. A-05-1273: Hubka-Randall v. Randall. Petition of 
appellant for further review overruled on February 13, 2008. 
No. A-05-1501: Carpenter v. Parrella Motors. Petition of 
appellant for further review overruled on March 26, 2008. 

No. A-06-050: Department of Roads v. Transcore ITS. 
Petition of appellant for further review overruled on March 12, 
2008. 
No. A-06-321: Villanueva v. City of South Sioux City, 16 
Neb. App. 288 (2008). Petition of appellee for further review 
overruled on February 21, 2008. 

No. A-06-334: State v. Tyma. Petition of appellant for fur- 
ther review overruled on April 9, 2008. 

Nos. A-06-340, A-06-662: Stuck v. Michel. Petitions of 
appellant for further review overruled on May 7, 2008. 

No. A-06-370: Densberger v. State. Petition of appellant for 
further review overruled on June 18, 2008. 

Nos. A-06-408, A-06-409: In re Trust of Alexis, 16 Neb. 
App. 416 (2008). Petitions of appellee for further review over- 
ruled on June 4, 2008. 

No. S-06-427: Wagner v. Wagner, 16 Neb. App. 328 (2008). 
Petition of appellant for further review sustained on March 12, 
2008. 
No. A-06-433: Daubenmier v. Spence, 16 Neb. App. 435 
(2008). Petition of appellant for further review overruled on 
April 23, 2008. 
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Xxii PETITIONS FOR FURTHER REVIEW 


No. A-06-525: Vogt v. Neth. Petition of appellant for further 
review overruled on March 12, 2008. 

No. A-06-572: Jones v. Stahr, 16 Neb. App. 596 (2008). 
Petition of appellees for further review overruled on May 14, 
2008. 
No. A-06-630: Ostergard v. State, 16 Neb. App. 459 (2008). 
Petition of appellant for further review overruled on April 16, 
2008. 
No. A-06-633: In re Estate of Breinig. Petition of appellant 
for further review overruled on May 7, 2008. 

No. A-06-710: Neilan v. Neilan. Petition of appellant for 
further review overruled on February 27, 2008. 

No. A-06-719: In re Estate of Waite. Petition of appellant 
for further review overruled on May 22, 2008. 

No. A-06-746: Morgan v. Super 8 Motel. Petition of appel- 
lant for further review overruled on January 31, 2008. 

No. A-06-748: MBNA America Bank v. Hansen, 16 Neb. 
App. 536 (2008). Petition of appellant for further review over- 
ruled on June 11, 2008. 

No. A-06-774: Restorations & Renovations vy. Feddin. 
Petition of appellant for further review overruled on June 11, 
2008. 
Nos. S-06-800, S-07-414: Marcovitz v. Rogers. Petitions 
of appellant for further review sustained on May 22, 2008; 
cases to be submitted without oral argument pursuant to rule 
11B(1). 

No. A-06-814: Engert v. Levitt. Petition of appellee for fur- 
ther review overruled on April 16, 2008. 

No. A-06-815: Guerrero v. Guerrero. Petition of appellant 
for further review overruled on April 10, 2008, as untimely 
filed. 
No. A-06-858: City of Omaha v. Tract No. 1. Petition of 
appellee for further review overruled on May 14, 2008. 

No. A-06-951: In re Estate of Hue. Petition of appellee for 
further review overruled on February 13, 2008. 

No. A-06-985: Brock v. Smith. Petition of appellant for fur- 
ther review overruled on June 18, 2008. 


PETITIONS FOR FURTHER REVIEW Xxili 


No. A-06-1004: Rubloff Hastings v. Nash Finch Co. 
Petition of appellant for further review overruled on May 22, 
2008. 
No. A-06-1022: Neujahr v. Western Hills Ltd. Partnership. 
Petition of appellant for further review overruled on January 
31, 2008. 

No. A-06-1054: City of Omaha v. Tract No. 3. Petition of 
appellant for further review overruled on May 7, 2008. 

No. A-06-1065: Tolbert v. Omaha Housing Authority, 16 
Neb. App. 618 (2008). Petition of appellant for further review 
overruled on May 22, 2008. 

No. A-06-1093: State v. Warren. Petition of appellant for 
further review overruled on February 27, 2008. 

No. A-06-1099: BCB Petroleum v. Kurtenbach. Petition of 
appellee for further review overruled on June 11, 2008. 

No. A-06-1162: Romo v. Ameriquest Mortgage Co. 
Petition of appellant for further review overruled on February 
13, 2008. 

No. S-06-1163: Wooden v. County of Douglas, 16 Neb. 
App. 336 (2008). Petition of appellant for further review sus- 
tained on March 19, 2008. 

No. A-06-1171: State v. Arredondo. Petition of appellant 
for further review overruled on March 12, 2008. 

Nos. A-06-1186, A-06-1202: Hagedorn v. Lierman. 
Petitions of appellant for further review overruled on May 7, 
2008. 
No. A-06-1199: Colling v. Price. Petition of appellee for 
further review overruled on March 26, 2008. 

No. A-06-1275: Larsen v. Union Pacific RR. Co. Petition 
of appellant for further review overruled on May 22, 2008. 
No. A-06-1280: In re Trust of Barger. Petition of appellant 
for further review overruled on February 27, 2008. 

No. A-06-1281: State ex rel. Linder v. Long. Petition of 
appellee for further review overruled on March 12, 2008. 

No. A-06-1283: Nielsen v. Department of Motor Vehicles. 
Petition of appellant for further review overruled on May 22, 
2008. 
No. A-06-1284: Puskarich v. Nichols. Petition of appellees 
for further review overruled on June 18, 2008. 


XXIV PETITIONS FOR FURTHER REVIEW 


No. A-06-1285: Rainforth v. Rainforth. Petition of appel- 
lant for further review overruled on June 11, 2008. 

No. A-06-1296: Widtfeldt v. Tax Equal. & Rev. Comm., 
15 Neb. App. 410 (2007). Petition of appellant for further 
review denied on June 6, 2008, for lack of jurisdiction. 

No. A-06-1350: Edwards v. Edwards, 16 Neb. App. 297 
(2008). Petition of appellant for further review overruled on 
April 16, 2008. 

No. S-06-1363: Ord, Inc. v. AmFirst Bank. Petition of 
appellants for further review sustained on June 11, 2008. 

No. A-06-1386: State v. Herek. Petition of appellant for fur- 
ther review overruled on May 6, 2008, as untimely filed. 

No. A-06-1463: State v. Pavon. Petition of appellant for 
further review overruled on May 14, 2008. 

No. A-07-018: Meints v. City of Beatrice. Petition of appel- 
lant for further review overruled on May 7, 2008. 

No. A-07-037: State v. Freeman. Petition of appellant for 
further review overruled on May 22, 2008. 

No. A-07-068: In re Estate of Gibreal. Petition of appellant 
for further review overruled on June 11, 2008. 

No. A-07-080: Kacin v. Bel Fury Investments. Petition of 
appellee for further review overruled on June 4, 2008. 

No. A-07-090: Wilmot v. Snelling. Petition of appellant for 
further review overruled on June 25, 2008. 

No. A-07-102: Gebhardt v. Gebhardt, 16 Neb. App. 565 
(2008). Petition of appellant for further review overruled on 
June 11, 2008. 

No. A-07-103: State v. Blakeman, 16 Neb. App. 362 (2008). 
Petition of appellant for further review overruled on May 7, 
2008. 
No. A-07-142: Barnes v. Barnes. Petition of appellant for 
further review overruled on February 27, 2008. 

No. A-07-151: Worley v. Houston, 16 Neb. App. 634 (2008). 
Petition of appellee for further review overruled on June 18, 
2008. 
No. A-07-154: Mengedoht v. Robinson. Petition of appel- 
lant for further review overruled on April 23, 2008. 

No. S-07-165: Trump v. Trump. Petition of appellant for 
further review sustained on May 14, 2008. 


PETITIONS FOR FURTHER REVIEW XXV 


No. A-07-190: State v. Hatt, 16 Neb. App. 397 (2008). 
Petition of appellee for further review overruled on April 9, 
2008. 
No. A-07-223: State v. Harden. Petition of appellant for 
further review overruled on March 12, 2008. 

No. A-07-232: State v. Shannon. Petition of appellant for 
further review overruled on April 16, 2008. 

No. A-07-290: State v. Kitchens. Petition of appellant for 
further review overruled on April 9, 2008. 

No. A-07-320: State v. Shannon. Petition of appellant for 
further review overruled on April 9, 2008. 

No. A-07-351: Guider v. Anderson. Petition of appellant 
for further review overruled on March 19, 2008. 

No. A-07-365: Heppler v. Omaha Cable, 16 Neb. App. 267 
(2007). Petition of appellant for further review overruled on 
February 27, 2008. 

No. A-07-424: Doremus v. Doremus. Petition of appellant 
for further review overruled on February 27, 2008. 

No. A-07-440: Calta v. Allstate Ins. Co. Petition of appel- 
lant for further review overruled on April 9, 2008. 

No. A-07-457: State v. Antoniak, 16 Neb. App. 445 (2008). 
Petition of appellant for further review overruled on April 9, 
2008. 
No. S-07-464: State v. Head. Petition of appellee for further 
review sustained on March 19, 2008. 

No. A-07-467: In re Interest of Michael S., 16 Neb. App. 
240 (2007). Petition of appellee State for further review over- 
ruled on February 13, 2008. 

No. A-07-473: Waite v. Carpenter. Petition of appellant for 
further review overruled on February 13, 2008. 

No. A-07-506: State v. Rodwell. Petition of appellant for 
further review overruled on February 13, 2008. 

No. A-07-521: Stehlik v. Stehlik. Petition of appellant for 
further review overruled on June 18, 2008. 

No. A-07-550: Holmes v. Chief Indus., 16 Neb. App. 589 
(2008). Petition of appellee for further review overruled on 
May 14, 2008. 


XXVi PETITIONS FOR FURTHER REVIEW 


No. A-07-567: Yelli v. Neth, 16 Neb. App. 639 (2008). 
Petition of appellant for further review overruled on May 22, 
2008. 
No. S-07-572: In re Interest of Markice M. Petition of 
appellant for further review sustained on February 27, 2008. 
No. A-07-573: State v. Clayton. Petition of appellant for 
further review overruled on June 4, 2008. 

Nos. A-07-604, A-07-605: In re Interest of Hailey M. 
Petitions of appellant for further review overruled on March 
26, 2008. 

No. A-07-606: State on behalf of Bivans v. Bivans. Petition 
of appellant for further review overruled on June 11, 2008. 
No. A-07-630: Halac v. Girton. Petition of appellant for 
further review overruled on March 12, 2008. 

No. A-07-634: State v. Ormesher. Petition of appellant for 
further review overruled on February 13, 2008. 

No. S-07-648: Timmerman v. Neth. Petition of appellant 
for further review sustained on March 12, 2008. 

No. A-07-656: Norby v. Farnam Bank. Petition of plaintiffs- 
appellees for further review overruled on April 23, 2008. 

No. A-07-657: Mengedoht v. Samuelson. Petition of appel- 
lant for further review overruled on June 4, 2008. 

No. A-07-680: Grange v. Grange. Petition of appellant for 
further review overruled on May 22, 2008. 

No. A-07-703: Weyers v. Peters. Petition of appellant for 
further review overruled on April 23, 2008. 

No. A-07-715: State v. Truesdale. Petition of appellant for 
further review overruled on April 23, 2008. 

No. A-07-719: In re Interest of Brittany M. et al. Petition 
of appellant for further review overruled on June 4, 2008. 

No. A-07-719: In re Interest of Brittany M. et al. Petition 
of appellee Shane S. for further review overruled on June 4, 
2008. 
No. A-07-739: Melgar v. Divercon Construction. Petition 
of appellant for further review overruled on June 11, 2008. 
No. A-07-743: State v. Sledge. Petition of appellant for fur- 
ther review overruled on March 12, 2008. 

No. A-07-752: Ginter v. Ginter. Petition of appellant for 
further review overruled on March 12, 2008. 


PETITIONS FOR FURTHER REVIEW XXVii 


No. A-07-761: Shemwell v. Hawk, Inc. Petition of appel- 
lant for further review overruled on June 18, 2008. 

No. A-07-771: State v. McConkey. Petition of appellant for 
further review overruled on March 19, 2008. 

No. A-07-777: State v. Colby, 16 Neb. App. 644 (2008). 
Petition of appellant for further review overruled on May 30, 
2008, as untimely filed. 

No. A-07-786: State v. Roark. Petition of appellant for fur- 
ther review overruled on May 7, 2008. 

No. A-07-819: State v. Hansen. Petition of appellant for 
further review overruled on March 19, 2008. 

No. A-07-821: State v. Riddle. Petition of appellant for fur- 
ther review overruled on February 29, 2008. See rule 1F(1). 
No. A-07-833: State v. Blankenfeld. Petition of appellant 
for further review overruled on February 27, 2008. 

No. A-07-846: State v. Davis. Petition of appellant for fur- 
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Appeal and Error. An argument that does little more than to restate an assign- 
ment of error does not support the assignment, and an appellate court will not 
address it. 
Constitutional Law: Criminal Law: Sentences. Challenges under the U.S. 
Supreme Court’s decision in United States v. Jackson, 390 U.S. 570, 88 S. Ct. 
1209, 20 L. Ed. 2d 138 (1968), are limited to statutory schemes that allow a 
defendant to completely avoid the punishment that a jury could impose. 
Constitutional Law: Sentences: Death Penalty. The 8th Amendment, made 
applicable to the states through the 14th Amendment, requires states authorizing 
the death penalty to adopt procedures that will avoid imposing it in an arbitrary 
and capricious manner. 

: : ____. In death penalty cases, the Eighth Amendment requires that 
(1) a state rationally narrow those eligible for the death penalty and (2) the 
sentencer consider the individual circumstances of the defendant and his or 
her crime. 
Constitutional Law: Juries: Sentences. The U.S. Supreme Court’s decision in 
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Jury Instructions. Whether jury instructions given by a trial court are correct is 
a question of law. 
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Constitutional Law: Sentences: Death Penalty: Aggravating and Mitigating 
Circumstances. In determining whether an aggravating circumstance is unconsti- 
tutionally vague, a court should consider whether it creates an unacceptable risk 
of randomness, the mark of an arbitrary and capricious sentencing process. 
Homicide: Sentences: Aggravating and Mitigating Circumstances. An aggra- 
vating factor must be sufficiently narrow so that it does not apply to everyone 
convicted of first degree murder. 
Constitutional Law: Sentences: Death Penalty: Appeal and Error. Because 
the proper degree of definition of eligibility and selection factors in death penalty 
cases often is not susceptible of mathematical precision, a vagueness review is 
quite deferential. 
Constitutional Law: Sentences: Death Penalty: Jurors. In death penalty cases, 
an eligibility or selection factor is not unconstitutional if it has some common- 
sense core of meaning that a juror can understand. 
Jury Instructions: Sentences: Death Penalty. A juror would clearly understand 
that the term “apparently relished” in the Supreme Court’s five-factor test under 
Neb. Rev. Stat. § 29-2523(1)(d) (Cum. Supp. 2002) refers to his or her own per- 
ception of the defendant’s conduct. 
Jurors: Sentences: Death Penalty. Jurors are not required to unanimously agree 
on the means by which a capital defendant manifests exceptional depravity under 
Neb. Rev. Stat. § 29-2523(1)(d) (Cum. Supp. 2002). 
Sentences: Death Penalty: Appeal and Error. Under Neb. Rev. Stat. § 29-2521.03 
(Reissue 1995), the Supreme Court is required, upon appeal, to determine the pro- 
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; . Proportionality review requires the Supreme Court to compare 
the aggravating and mitigating circumstances with those present in other cases 


in which a district court imposed the death penalty to ensure that the sentence 
imposed is no greater than those imposed in other cases with the same or similar 
circumstances. 

Constitutional Law: Death Penalty. The death penalty, when properly imposed 
by a state, does not violate either the 8th or the 14th Amendment to the U.S. 
Constitution or Neb. Const. art. I, § 9. 

Death Penalty. Capital punishment must not involve the unnecessary and wanton 
infliction of pain. 

____. A method of execution violates the prohibition against cruel and unusual 
punishment if there is a substantial foreseeable risk, inherent in the method, that 
a prisoner will suffer unnecessary pain. 

____. A court must evaluate claims that punishment is cruel and unusual in the 
light of contemporary human knowledge. 

____. A penalty of death must accord with the dignity of man, which is the basic 
concept underlying the prohibition against cruel and unusual punishment. 

____. Barbarous punishments include those that mutilate the prisoner’s body even 
if they do not cause conscious pain. 

Death Penalty: Words and Phrases. In a method of execution challenge, “wan- 
ton” means that the method itself is inherently cruel. 

Constitutional Law: Death Penalty: Legislature: Intent. Whether the Legislature 
intended to cause pain in selecting a punishment is irrelevant to a constitutional 
challenge that a statutorily imposed method of punishment violates the prohibition 
against cruel and unusual punishment. 

Death Penalty. The relevant legal standards in deciding whether electrocution is 
cruel and unusual punishment are whether the State’s chosen method of execu- 
tion (1) presents a substantial risk that a prisoner will suffer unnecessary and 
wanton pain in an execution, (2) violates the evolving standards of decency that 
mark a mature society, and (3) minimizes physical violence and mutilation of the 
prisoner’s body. 

Constitutional Law: Death Penalty: Judgments: Evidence: Appeal and Error. 
In challenges to the constitutionality of a method of execution, the Nebraska 
Supreme Court determines whether the trial court’s conclusions are supported by 
substantial evidence. 

Death Penalty. Whether a method of inflicting the death penalty inherently 
imposes a significant risk of causing pain in an execution is a question of fact. 
Constitutional Law: Death Penalty. The ultimate issue, whether electrocution 
violates the constitutional prohibition against cruel and unusual punishment, pre- 
sents a question of law. 

Criminal Law: Legislature: Sentences. Legislatures are not required to select 
the least severe penalty possible, so long as the penalty selected is not cruelly 
inhumane or disproportionate to the crime. 

Constitutional Law: Death Penalty: Legislature. The prohibition against cruel 
and unusual punishment in the federal and state Constitutions is a restraint upon 
the exercise of legislative power. 
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39. Constitutional Law: Death Penalty: Legislature: Appeal and Error. The 
Legislature determines the nature of the penalty imposed, and so long as that 
determination is consistent with the Constitution, it will not be disturbed by the 
courts on review. 

40. Constitutional Law: Criminal Law: Statutes: Presumptions: Appeal and 
Error. When an appellate court reviews challenges to criminal statutes, it presumes 
that the statutes are constitutional. 

41. Constitutional Law: Statutes: Proof. The burden to clearly show that a statute 
is unconstitutional rests upon the challenger. 

42. Death Penalty. Electrocution will unquestionably inflict intolerable pain unneces- 
sary to cause death in enough executions so as to present a substantial risk that 
any prisoner will suffer unnecessary and wanton pain in a judicial execution 
by electrocution. 

43. Constitutional Law: Death Penalty. Death by electrocution as provided in Neb. 
Rev. Stat. § 29-2532 (Reissue 1995) violates the prohibition against cruel and 
unusual punishment in Neb. Const. art. I, § 9. 

44. Statutes: Sentences: Death Penalty. Nebraska’s statutes specifying electrocution 
as the mode of inflicting the death penalty are separate, and severable, from the 
procedures by which the trial court sentences the defendant. 

45. Sentences: Death Penalty. That a method of execution is cruel and unusual pun- 
ishment bears solely on the legality of the execution of the sentence and not on 
the validity of the sentence itself. 

46. Courts: Sentences: Death Penalty. The Nebraska Supreme Court is charged with 
the duty to administer and supervise the implementation of the death penalty by 
appointing the day for execution of the sentence and issuing a death warrant. 


Appeal from the District Court for Keith County: Rosert O. 
Hippe, Judge. Sentence affirmed, and execution stayed. 


James R. Mowbray, Jerry L. Soucie, and Jeff Pickens, of 
Nebraska Commission on Public Advocacy, for appellant. 


Jon Bruning, Attorney General, and J. Kirk Brown for 
appellee. 
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I. INTRODUCTION 

A jury convicted Raymond Mata, Jr., of first degree murder 
and kidnapping. A three-judge panel sentenced Mata to death 
for the first degree premeditated murder of 3-year-old Adam 
Gomez. The presiding judge sentenced him to life imprison- 
ment for kidnapping. Between his sentencing and our decision 
in his first direct appeal, the U.S. Supreme Court decided Ring 
v. Arizona,’ which required juries to find whether aggravat- 
ing circumstances exist in death penalty cases. In State v. 
Mata (Mata I),? we affirmed both of Mata’s convictions, but, 


' Ring v. Arizona, 536 U.S. 584, 122 S. Ct. 2428, 153 L. Ed. 2d 556 (2002). 
> State v. Mata, 266 Neb. 668, 668 N.W.2d 448 (2003). 
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applying Ring, we vacated his death sentence and remanded 
the cause for resentencing. After a jury found the existence of 
an aggravating circumstance, a three-judge panel resentenced 
Mata to death. 

In this appeal, Mata argues that this court and the trial court 
erred in numerous respects regarding his resentencing. He also 
argues that electrocution is cruel and unusual punishment pro- 
hibited by the U.S. and Nebraska Constitutions. 


Il. BACKGROUND 

In June 2000, a three-judge panel sentenced Mata to death 
for premeditated murder. The three-judge panel found the 
existence of an aggravating circumstance, exceptional deprav- 
ity, under Neb. Rev. Stat. § 29-2523(1)(d) (Cum. Supp. 2002). 
While Mata’s direct appeal was pending, the U.S. Supreme 
Court promulgated a new constitutional rule and the Nebraska 
Legislature responded by amending Nebraska’s capital sen- 
tencing statutes. 


1. Events PrecepING Mata’s Direct APPEAL 

In June 2002, the U.S. Supreme Court decided Ring.* The 
Court determined, under the Sixth Amendment, that Arizona’s 
aggravating circumstances in capital cases are the functional 
equivalent of elements that expose a defendant to greater pun- 
ishment. Therefore, it determined that they must be found by a 
jury. In November, the Governor signed into law L.B. 1,* emer- 
gency legislation that reassigned responsibility for determining 
the existence of aggravating factors from judges to juries, as 
required by Ring, for any capital sentencing proceeding occur- 
ring on or after November 23, 2002. 

In March 2003, this court decided State v. Gales.° We stated 
that new constitutional rules apply to pending direct appeals. 
Therefore, under Ring, we vacated the defendant’s death sen- 
tence because the sentencing judge, not a jury, had determined 
the existence of aggravating circumstances. We remanded the 


3 Ring, supra note 1. 
+ 2002 Neb. Laws, L.B. 1. 
5 State v. Gales, 265 Neb. 598, 658 N.W.2d 604 (2003). 
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cause for resentencing and set out a new procedural rule for 
capital cases in the wake of Ring. We recognized that L.B. 
1 had amended Neb. Rev. Stat. § 29-1603 (Reissue 1995) to 
require that when the State seeks the death penalty, the infor- 
mation must contain a “notice of aggravation which alleges one 
or more aggravating circumstances.’ But we concluded that 
the notice requirement did not apply to the defendant’s resen- 
tencing because it is a procedural rule that has no retroactive 
effect.° We limited, however, the aggravating circumstances the 
State could seek to prove at the resentencing hearing to those 
“which were determined to exist in the first trial, and as to 
which [the defendant] is therefore on notice,”’ 


2. Mata’s Direct APPEAL AND ORDER OF RESENTENCING 

In September 2003, this court affirmed Mata’s convictions 
and his sentence of life imprisonment for kidnapping in his 
direct appeal.’ Although Mata had not raised the constitutional- 
ity of Nebraska’s capital sentencing scheme at trial, we vacated 
his death sentence. We found plain error because a sentencing 
panel had found the existence of a statutory aggravating circum- 
stance. We recognized that double jeopardy concerns attach to 
capital sentencing hearings in Nebraska. But we decided that 
Mata’s resentencing would not violate the Double Jeopardy 
Clause because the three-judge panel had not acquitted him of 
the death penalty. There was no acquittal because the evidence 
was sufficient to (1) find under § 29-2523 the existence of 
aggravator (1)(d) and (2) conclude that the aggravating factor 
outweighed the mitigating factors. Under Gales, we directed 
that on remand, the State could attempt to prove only whether 
aggravator (1)(d) existed because that was the only aggravator 
proved at the first trial. 


3. RESENTENCING PROCEEDINGS 
On remand, before the jury trial on the aggravating circum- 
stance, there were three hearings on defense motions. Mata 


® Td. 
T Td. at 636, 658 N.W.2d at 631. 


8 Mata I, supra note 2. 
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first moved to prohibit a trial on the existence of aggravator 
(1)(d) because (1) the original information did not allege any 
aggravators; (2) Ring had rendered unconstitutional the capital 
sentencing procedures in effect in 1999, when Mata was origi- 
nally charged by information; and (3) L.B. 1 had repealed the 
death penalty statutes in effect in 1999 and now mandated that 
the State allege aggravators in the information. Mata argued 
that because the prosecutor had not alleged essential elements 
of capital murder, the information was fatally defective and 
the district court lacked jurisdiction. He also alleged that the 
Double Jeopardy Clause prohibited jury factfinding on aggra- 
vating circumstances because the jury had already convicted 
him of noncapital murder. 

In addition, Mata alleged that this court’s attempt to cor- 
rect the new capital sentencing proceedings had invaded the 
Legislature’s province by creating special procedures contrary 
to L.B. 1. Mata also alleged that our directions for resen- 
tencing (1) invaded the prosecutor’s discretionary charging 
authority, (2) violated his due process right to rely on the 
State’s compliance with a sentencing scheme, and (3) vio- 
lated his Eighth Amendment right to be free from arbitrary 
sentencing proceedings. 

The court overruled that motion and ordered the State to file 
a verified notice of aggravation. After the State filed the notice, 
Mata filed a plea in bar, making many of the same allegations. 
The court determined it lacked jurisdiction to accept that plea. 
It determined that a plea in bar was not an authorized procedure 
in a resentencing proceeding after the conviction had become 
final. Mata then filed a notice of appeal. 

While his appeal was pending, Mata filed motions to (1) 
declare Nebraska’s death penalty statutes at the time of the 
murder unconstitutional under Ring; (2) declare that the stat- 
utes at the time of the murder had been repealed; (3) demand 
the imposition of a life sentence; (4) prohibit any further death 
penalty proceedings under L.B. 1 as ex post facto legislation 
because there was no constitutionally valid crime of capital 
murder in 1999; (5) declare the death penalty statutes unconsti- 
tutional and aggravator (1)(d) unconstitutional, facially and as 
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applied; and (6) stay the aggravation trial pending his appeal on 
the denial of his plea in bar. 

After hearing these motions, the court denied the stay because 
Mata had not been acquitted of the death penalty. Thus, no 
grounds existed for his plea in bar. It also ruled that it was 
bound by the law of the case regarding his other motions. 

Mata then moved that the court instruct the jury that if it 
unanimously found the existence of aggravator (1)(d), it must 
make written findings of all facts that supported the aggravat- 
ing circumstance. The court did not give that instruction. 

After the aggravation trial in January 2005, the jury returned 
a verdict unanimously finding the existence of the excep- 
tional depravity aggravator. This court dismissed Mata’s appeal 
regarding his plea in bar for lack of jurisdiction under Neb. Ct. 
R. of Prac. 7B(1) (rev. 2001).° 

In March 2005, the trial court heard a joint motion from 
Mata and Jeffrey Hessler, another death row inmate, to declare 
electrocution as the method of inflicting death unconstitutional. 
After receiving evidence at a hearing, the court overruled the 
motion in an extensive order, which we will discuss later in 
addressing his claim that electrocution is cruel and unusual 
punishment. It concluded that it was bound by appellate deci- 
sions holding that electrocution did not constitute cruel and 
unusual punishment. 

In June 2005, a three-judge panel heard evidence on miti- 
gation and sentencing disproportionality. The panel found no 
statutory mitigating circumstances. It also considered five non- 
statutory mitigating circumstances but concluded that they did 
not approach or exceed the weight of the exceptional depravity 
circumstance. After also concluding that the penalty was not 
excessive or disproportionate to the penalty imposed in similar 
cases, the panel sentenced Mata to death. 


Il. ASSIGNMENTS OF ERROR 
Mata assigns, renumbered and restated, that the district 
court erred in resentencing him to death because (1) the court 
did not have jurisdiction over the aggravation hearing pending 


° See State v. Mata, 269 Neb. xxii (No. S-04-1332, Jan. 20, 2005). 
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his appeal regarding his plea in bar, (2) the new sentencing 
procedures could not be used when the information failed to 
allege aggravating circumstances, (3) his death sentence vio- 
lated prohibitions against double jeopardy and ex post facto 
legislation, (4) the “exceptional depravity” aggravator could 
not be rationally applied because this court has not sufficiently 
defined it, (5) the role assignment of factfinding by the jury 
and weighing by the three-judge panel violates the 8th and 14th 
Amendments, and (6) his right to a jury trial was prejudiced 
because the sentencing scheme gives greater procedural protec- 
tions to defendants who waive their right to a jury. 

In addition, Mata assigns that the court erred by (1) instruct- 
ing the jury on alternative theories to prove the exceptional 
depravity aggravator without requiring that the jurors unani- 
mously agree on a theory and state which facts they unani- 
mously found to support that theory and (2) giving the jury an 
instruction on alternative theories when one of them was uncon- 
stitutionally vague. Finally, Mata assigns that the district court 
erred in failing to hold that electrocution as the sole method 
of judicial execution under Neb. Rev. Stat. § 29-2532 (Reissue 
1995) is unconstitutional. 


IV. STANDARD OF REVIEW 
[1] Except for Mata’s claim that electrocution constitutes 
cruel and unusual punishment, all Mata’s assignments of error 
present questions of law. When we review questions of law, we 
resolve the questions independently of the lower court’s conclu- 
sions.'° We discuss our standard of review for challenges to a 
method of execution in section V8(c)(i) below. 


V. ANALYSIS 


1. JURISDICTION 
[2,3] Initially, we address Mata’s jurisdictional argument. If 
the district court lacked jurisdiction, we acquire no jurisdiction." 


10 State v. Clapper, 273 Neb. 750, 732 N.W.2d 657 (2007). 
"See State v. Sklenar, 269 Neb. 98, 690 N.W.2d 631 (2005). 
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When a jurisdictional question does not involve a factual dis- 
pute, we determine the issue as a matter of law.'* 

Mata contends that the district court lacked jurisdiction to 
conduct an aggravation hearing or impose the death sentence. 
He argues the court lacked jurisdiction while the appeal from 
his plea in bar was pending. The district court determined that 
the plea in bar statute, Neb. Rev. Stat. § 29-1817 (Reissue 
1995), only permits a defendant to file a plea in bar before 
entering a plea to the general issues. Because the jury had 
already convicted Mata and this court had affirmed his convic- 
tions, the district court concluded that the statute did not autho- 
rize a plea in bar for a resentencing proceeding. Mata, however, 
argues that because the district court required the State to file a 
notice of aggravating circumstances, it effectively allowed the 
State to amend the original information to charge the crime of 
capital murder. So, he contends that he was required to file a 
plea in bar and appeal to preserve the issues. 

Mata argues that in State v. Kula,'* this court recognized that 
a defendant could file a plea in bar after a direct appeal. That 
case, however, is distinguishable. In Kula, we had previously 
reversed the defendant’s convictions because we concluded 
that the trial court erred in failing to grant the defendant a new 
trial for prosecutorial misconduct. On remand, the defendant 
filed a plea in bar regarding the retrial. In contrast, in Mata I, 
we affirmed Mata’s convictions. Moreover, we rejected Mata’s 
double jeopardy argument that the State had convicted him of 
the lesser-included offense of noncapital murder and that the 
State could not convict him of capital murder in a resentenc- 
ing proceeding.'* Thus, Mata’s convictions were final after this 
court’s decision in his first direct appeal. We remanded the 
cause only for resentencing. 

[4,5] The district court correctly determined that a plea in bar 
was not a proper procedure under these circumstances. It was 
bound by the law of the case; our order limited its authority. 


> See State v. Merrill, 273 Neb. 583, 731 N.W.2d 570 (2007). 
State v. Kula, 254 Neb. 962, 579 N.W.2d 541 (1998). 


See Mata I, supra note 2. 
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It did not have authority to enter a judgment or order different 
from, or in addition to, this court’s directions for resentencing. 
When we remand a cause with specific directions, the lower 
court has no power to do anything but to obey the mandate.'° 

Moreover, a plea in bar was not necessary to preserve 
these issues. The district court had previously addressed Mata’s 
motion to prevent an aggravation hearing, in which motion Mata 
raised the same arguments. The court overruled that motion and 
apparently, out of an abundance of caution, ordered the State 
to file a verified notice of aggravation. But the notice was not 
required under our directions for resentencing. We explicitly 
stated in Mata I that the notice requirement was a procedural 
statute that was not applicable to steps already taken in Mata’s 
first capital sentencing hearing. And we limited the State’s case 
to the aggravating circumstance that the three-judge panel had 
previously found to exist in Mata’s first sentencing hearing, of 
which Mata was on notice. But our conclusion that the further 
notice was not required does not establish that we ordered Mata 
to be tried for capital murder on an information that failed to 
allege the essential elements of capital murder. 


2. ARGUMENTS THAT THIs Court ERRED IN ORDERING 
Mata’s RESENTENCING UNDER L.B. 1 

Mata argues that his original death sentence was void ab 
initio because Ring invalidated Nebraska’s capital sentencing 
statutes that were in effect when he committed the murder. From 
this premise, he advances a garden of arguments, claims, and 
contentions. He argues that under the original statutes, the State 
could not sentence him to death because those statutes did not 
provide a constitutionally valid procedure for imposing a death 
sentence and because the Legislature had repealed the statutes 
since he committed the offense. Therefore, he argues that the 
jury had already convicted him of noncapital murder. He further 
argues that L.B. 1 has created two substantive categories of first 
degree murder: noncapital first degree murder, for which the 
punishment is life imprisonment when a county attorney does 
not allege aggravating circumstances, and capital first degree 


'S See State v. Thomas, 268 Neb. 570, 685 N.W.2d 69 (2004). 
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murder, for which the punishment is potentially death when the 
county attorney alleges aggravating circumstances. 

So, Mata contends that when the county attorney filed notice 
of an aggravator, it increased the charge to capital murder, which 
violated the prohibition against double jeopardy.'® In the same 
vein, Mata argues that resentencing him under the new capital 
sentencing procedures exposed him to greater punishment— 
death—than he could have received under the original statutes. 
He contends that this exposure to greater punishment violated 
the prohibition against ex post facto legislation.'’ Also, Mata 
argues that in our opinion in Mata I, we did not have authority 
to order the State to prosecute him for capital murder when the 
information initially failed to allege aggravating circumstances. 
Finally, he contends that due process required the State to 
allege the aggravating circumstances in the information. These 
arguments sprout from the same soil—that under L.B. 1, aggra- 
vating circumstances are essential elements of a newly created 
offense of capital first degree murder. We plowed that ground 
in Gales and Mata I. 

In Gales, the defendant’s appeal was pending when Ring was 
decided. We recognized that new constitutional rules apply to 
all state or federal cases which are pending on direct review 
or are not yet final when the rule is announced.'* We therefore 
concluded that Ring required us to vacate the defendant’s death 
sentence and remand the cause for resentencing under the new 
procedures in L.B. 1. We held that the reassignment in L.B. 1 
from judges to juries to decide whether aggravating circum- 
stances exist is a procedural change that does not violate ex 
post facto principles. 

We further recognized that the “aggravation hearing” under 
Neb. Rev. Stat. § 29-2520 (Cum. Supp. 2006) was triggered 
by a notice of aggravation, which had not been filed. But the 


'© See, Mata I, supra note 2 (explaining double jeopardy prohibitions); State 
v. White, 254 Neb. 566, 577 N.W.2d 741 (1998). 


7 See State v. Urbano, 256 Neb. 194, 589 N.W.2d 144 (1999) (explaining ex 
post facto prohibitions). 


'8 See Mata I, supra note 2, citing Griffith v. Kentucky, 479 U.S. 314, 107 S. 
Ct. 708, 93 L. Ed. 2d 649 (1987). 
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aggravation notice requirement in L.B. 1 was a new procedure. 
We therefore held it did not apply to the defendant’s resentenc- 
ing because there was no requirement of such notice when the 
State initially filed the information or at any time before the 
defendant’s trial or first sentencing hearing. Nonetheless, we 
held that the State could “seek to prove only those aggravating 
circumstances which were determined to exist in the first trial, 
and as to which [the defendant] is therefore on notice.’ 

In Mata I, we rejected Mata’s argument that we had erred in 
holding that the new “notice of aggravation” provision under 
L.B. 1 was not applicable to resentencing proceedings. We 
further rejected his argument that this holding amounted to our 
overruling the Legislature. We reasoned that our procedural 
rule—limiting the aggravating circumstances the State could 
attempt to prove at resentencing to those that it proved in the 
first trial—gave effect to the Legislature’s intent to give the 
defendant notice of the aggravating factors that the State would 
seek to prove. 

Mata contends that we incorrectly analyzed the ex post facto 
issue because we failed to consider that Ring rendered uncon- 
stitutional the death penalty statutes in effect when he com- 
mitted the murder. We disagree. Our conclusion that the State 
could resentence Mata under the new capital sentencing statutes 
would not have been different if we had specifically held that 
Nebraska’s original sentencing statutes were unconstitutional. 
The Arizona and Idaho Supreme Courts have rejected Mata’s 
“void ab initio” argument, despite holding that Ring invalidated 
their capital sentencing statutes.*? Both courts relied upon the 
U.S. Supreme Court’s decision in Dobbert v. Florida,?' which 
dealt with similar issues and arguments. 

In Dobbert, at the time the defendant murdered his children, 
Florida’s capital sentencing statutes mandated death unless 
the jury recommended mercy. After the defendant committed 


'° Gales, supra note 5, 265 Neb. at 636, 658 N.W.2d at 631. 

20 See, State v. Ring, 204 Ariz. 534, 65 P.3d 915 (2003); State v. Lovelace, 140 
Idaho 53, 90 P.3d 278 (2003). 

21 Dobbert v. Florida, 432 U.S. 282, 97 S. Ct. 2290, 53 L. Ed. 2d 344 
(1977). 
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the murders, but before the State tried him, a new consti- 
tutional rule led to the amendment of Florida’s capital sen- 
tencing statutes. First, the U.S. Supreme Court struck down 
capital sentencing schemes that gave the jury complete discre- 
tion whether to impose a death sentence.” Then, the Florida 
Supreme Court held that the state’s capital sentencing statute 
was unconstitutional, and the Florida Legislature amended the 
statutes. The new statutes provided for the jury to render an 
advisory recommendation of a life sentence or death and for 
the judge to impose the actual sentence. The judge sentenced 
the defendant to death despite the jury’s recommendation of a 
life sentence.” 

[6] The U.S. Supreme Court concluded that the amendment 
“simply altered the methods employed in determining whether 
the death penalty was to be imposed; there was no change in 
the quantum of punishment attached to the crime.” It also 
concluded that the statutory shift in sentencing from the jury to 
the judge did not make a death sentence any more probable.” 
Like Mata, the defendant in Dobbert argued that the State could 
not have sentenced him to death under the original statutes 
because the Florida Supreme Court later declared them uncon- 
stitutional and that therefore, the procedural changes increased 
his punishment. But the U.S. Supreme Court concluded that 
“this sophistic argument mocks the substance of the Ex Post 
Facto Clause.”** Because Florida’s statutes permitted the death 
penalty for his offense at the time it was committed, the defen- 
dant knew his crime was a capital offense.*? Moreover, the 
procedural change did not reflect a legislative intent to target 
any specific persons or classes of persons.** Therefore, mere 


22 See Furman vy. Georgia, 408 U.S. 238, 92 S. Ct. 2726, 33 L. Ed. 2d 
346 (1972). 


23 See Dobbert, supra note 21. 
4 Td., 432 U.S. at 293-94. 

>> See id. 

6 Td., 432 U.S. at 297. 

27 See id. 


8 People v. District Court, 834 P.2d 181 (Colo. 1992). 
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procedural changes to comply with new constitutional rules do 
not disadvantage a defendant or impose additional punishment 
even if the procedures in effect when the defendant committed 
the offense are later declared unconstitutional. Under Dobbert, 
Mata’s argument that his punishment was increased by the 
enactment of L.B. 1 fails. 

Similarly, Mata incorrectly argues that L.B. 1 created a new 
substantive crime of capital first degree murder, for which 
aggravators are essential elements. The Legislature intended 
L.B. 1 to comply with the U.S. Supreme Court’s decision in 
Ring. It specifically stated that aggravating circumstances “are 
not intended to constitute elements of the crime generally unless 
subsequently so required by the state or federal constitution.”” 
The U.S. Supreme Court rejected in Schriro v. Summerlin*® the 
“elements” argument that Mata makes here. 

In Summerlin v. Stewart,*! the Ninth Circuit had concluded 
that Ring announced a substantive rule that applied retroac- 
tively. The Ninth Circuit reasoned that because Ring treated 
aggravating circumstances as “‘the functional equivalent of . . . 
element{s],’” the decision “reintroduced ‘capital murder’ as a 
separate substantive, offense.’*? Thus, the court concluded that 
Ring redefined the substantive elements of capital murder. The 
U.S. Supreme Court reversed the decision of the Ninth Circuit 
and held that Ring was a procedural, not a substantive, deci- 
sion. As we discussed in State v. Hessler,* the Court clarified 
in Schriro that aggravating circumstances are not elements for 
Sixth Amendment purposes. 

[7] We reaffirm our holding in Gales that Ring is not a sub- 
stantive change in Sixth Amendment requirements and did not 
make aggravating circumstances essential elements of capital 


9 See Neb. Rev. Stat. § 29-2519 (Cum. Supp. 2006). 


3° Schriro v. Summerlin, 542 U.S. 348, 124 S. Ct. 2519, 159 L. Ed. 2d 
442 (2004). 


3! Summerlin v. Stewart, 341 F.3d 1082 (9th Cir. 2003). 
2 Td. at 1105-06. 
33 State v. Hessler, 274 Neb. 478, 741 N.W.2d 406 (2007). 


34 See Schriro, supra note 30. 
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murder. Instead, Ring extended Sixth Amendment jury protec- 
tions to the finding of aggravating circumstances.*° Because 
the Legislature intended that aggravating circumstances not be 
considered elements unless constitutionally required, L.B. 1 
also did not create new elements for first degree murder. 

The federal courts of appeals’ decisions that Mata relies 
on are distinguishable. Those courts held that in federal pros- 
ecutions, aggravating factors must be included in a grand jury 
indictment.*° But those decisions are based on the grand jury 
clause of the Fifth Amendment, and this provision has not been 
made applicable to the states.*” 

[8,9] The Sixth Amendment requires states to give defen- 
dants sufficient notice to ensure that they have an opportunity 
to defend against the charges.** But other state courts have 
specifically held that resentencing necessitated by the new rule 
of procedure in Ring does not violate either the defendant’s 
due process rights or the defendant’s Sixth Amendment right 
to notice.” Like this court, they concluded that the State 
was not required to file a statutory notice of aggravators in 
a charging instrument when the defendant had actual knowl- 
edge of the aggravators the State would seek to prove at the 
resentencing hearing. 

Constitutionally sufficient notice was not an issue for Mata’s 
resentencing. We specifically limited the State’s cause on 
remand to attempting to prove the aggravator of which Mata 
had full notice. The State had already proved the exceptional 
depravity aggravator at his first sentencing hearing and, addi- 
tionally, filed a notice of aggravation before the resentencing 


3 See Hessler, supra note 33. 


36 See, U.S. v. Quinones, 313 F.3d 49 (2d Cir. 2002); U.S. v. Higgs, 353 F.3d 
281 (4th Cir. 2003); U.S. v. Allen, 406 F.3d 940 (8th Cir. 2005). 

37 See, Apprendi v. New Jersey, 530 U.S. 466, 120 S. Ct. 2348, 147 L. Ed. 2d 
435 (2000); Alexander vy. Louisiana, 405 U.S. 625, 92 S. Ct. 1221, 31 L. Ed. 
2d 536 (1972). 

38 In re Oliver, 333 U.S. 257, 68 S. Ct. 499, 92 L. Ed. 682 (1948). 

»® See, Terrell v. State, 276 Ga. 34, 572 S.E.2d 595 (2002); Lovelace, supra 
note 20; State v. Glass, 136 S.W.3d 496 (Mo. 2004); State v. Hunt, 357 N.C. 
257, 582 S.E.2d 593 (2003). 
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hearing. Thus, Mata’s due process and Sixth Amendment rights 
to notice were not violated. 

Further, because aggravating circumstances are not essen- 
tial elements of a new substantive crime of capital murder, 
the county attorney did not increase the charge by filing an 
aggravation notice. For the same reason, this court’s holding 
that the notice of aggravation in L.B. 1 was not applicable to 
Mata’s resentencing did not invade the Legislature’s province 
to define crime or the county attorney’s authority to charge 
crimes. We reject Mata’s arguments that we erred in ordering 
his resentencing. 


3. THE EXCEPTIONAL DEPRAVITY AGGRAVATOR 
Is Nor UNCONSTITUTIONAL 

[10] Mata assigns that the exceptional depravity prong of 
§ 29-2523(1)(d) is unconstitutional, facially and as applied to 
his case. In one sentence, he contends that neither the statute 
nor our previous interpretations of it have sufficiently defined 
this aggravator so that it can be rationally and consistently 
applied. The Eighth Circuit Court of Appeals has held that this 
court’s definition of the exceptional depravity definition under 
§ 29-2523(1)(d) is constitutional.” Mata does not explain why 
aggravator (1)(d) has not been sufficiently narrowed in the face 
of this authority. An argument that does little more than to 
restate an assignment of error does not support the assignment, 
and this court will not address it.*! 


4. CAPITAL SENTENCING STATUTES Dip Not PREJUDICE 
Marta’s Ricut To A Jury TRIAL 
The jury instruction on exceptional depravity provided three 
alternative theories that would prove the existence of aggrava- 
tor (1)(d). Under Neb. Rev. Stat. § 29-2521(b)(2) (Cum. Supp. 
2006), if Mata had waived his right to a jury trial, the members 
of the three-judge panel would have been required to make 
written findings of the facts that they unanimously found to 


40 See State v. Palmer, 257 Neb. 702, 600 N.W.2d 756 (1999), citing Joubert 
v. Hopkins, 75 F.3d 1232 (8th Cir. 1996). 

41 See Livingston v. Metropolitan Util. Dist., 269 Neb. 301, 692 N.W.2d 
475 (2005). 
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exist in support of an aggravating circumstance. The statutory 
procedures do not also require the jury to unanimously find the 
existence of an alternative theory showing exceptional deprav- 
ity. Thus, Mata argues, the statutes have a chilling effect on 
his right to choose a jury trial under the Sixth Amendment. 
Mata relies on the U.S. Supreme Court’s decision in United 
States v. Jackson.” 

In Jackson, the Court declared that the death sentence pro- 
vision of a criminal statute was unconstitutional. Under the 
statute, a court could sentence a defendant to death only 
if the jury recommended death in its verdict. A defendant 
could therefore completely avoid a death sentence by plead- 
ing guilty or waiving a jury trial, which needlessly coerced 
defendants to give up these constitutional rights. But “Jackson 
did not hold, as subsequent decisions have made clear, that the 
Constitution forbids every government-imposed choice in the 
criminal process that has the effect of discouraging the exercise 
of constitutional rights.” 

[11] For example, the U.S. Supreme Court held that Jackson 
did not invalidate New Jersey’s capital sentencing statute. 
That statute allowed the judge, in accepting a no contest plea, to 
impose a term less than the mandatory life sentence required if 
a jury convicted the defendant of first degree murder. Because 
the judge could also impose the maximum punishment, the 
defendant could not avoid that punishment by pleading no 
contest. The Court held that his right to a jury trial was not 
unconstitutionally burdened.** Therefore, Jackson challenges 
are limited to statutory schemes that allow a defendant to com- 
pletely avoid the punishment that a jury could impose. 


” United States v. Jackson, 390 U.S. 570, 88 S. Ct. 1209, 20 L. Ed. 2d 
138 (1968). 


8 Chaffin v. Stynchcombe, 412 U.S. 17, 30, 93 S. Ct. 1977, 36 L. Ed. 2d 
714 (1973). 


44 See Corbitt v. New Jersey, 439 U.S. 212, 99 S. Ct. 492, 58 L. Ed. 2d 
466 (1978). 


® See id. 
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We rejected a Jackson challenge in Hessler.*° The defendant 
argued that Nebraska’s capital sentencing scheme violated the 
Sixth Amendment. He claimed that it forces a defendant to 
waive his right to a jury’s determination of aggravating circum- 
stances if the defendant prefers to have the same fact finder 
determine both the aggravating circumstances and the sentence. 
We concluded that Jackson was not applicable because the 
defendant could not avoid the risk of death by waiving his right 
to a jury. We reasoned that there was no clear advantage to for- 
going a jury. We stated that while a sentencing panel might be 
more versed if it had also found the aggravating circumstances, 
this does not mean that its sentence would necessarily be more 
favorable to the defendant.‘ 

The same reasoning applies here. Requiring three judges 
to unanimously agree on any fact supporting an aggravating 
circumstance does not necessarily make a favorable sentence 
more likely than requiring 12 jurors to unanimously agree under 
alternative theories. Because Mata could not avoid the risk 
of death by waiving his right to a jury, we conclude that his 
Jackson challenge fails. 


5. THE Division OF ROLES BETWEEN THE JURY AND 
THE THREE-JUDGE PANEL Dogs Nor VIOLATE 
THE 8TH AND 14TH AMENDMENTS 
Under Nebraska’s capital sentencing scheme, a jury, if not 
waived, only determines the existence of aggravating circum- 
stances.** A three-judge panel determines the existence of miti- 
gating circumstances, weighs aggravating and mitigating cir- 
cumstances, and determines the sentence.*? Mata contends that 
a three-judge panel cannot properly weigh aggravating and 
mitigating circumstances. He argues the panel has no guidance 
from the jury as to the weight to apply to aggravators com- 
pared to mitigators. He contends that the sentencing scheme 


46 Hessler, supra note 33. 
47 See id. 

48 See § 29-2520. 

4 See § 29-2521. 
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is therefore arbitrary and capricious and violates the 8th and 
14th Amendments. 

[12] The 8th Amendment, made applicable to the states 
through the 14th Amendment, requires states authorizing the 
death penalty to adopt procedures that will avoid imposing it in 
an arbitrary and capricious manner.*! 

In Gales,’ we determined that for Sixth Amendment pur- 
poses, Ring did not require jury sentencing in capital cases, 
as long as the jury determined the existence of aggravating 
circumstances. But we also discussed Eighth Amendment chal- 
lenges to capital sentencing schemes. We pointed out in Gales 
that the U.S. Supreme Court had upheld Florida’s capital sen- 
tencing scheme against Eighth Amendment arbitrary and capri- 
cious challenges twice.’ Nebraska’s and Florida’s sentencing 
schemes are similar in the limited role that juries play in sen- 
tencing capital defendants. 

Before the Legislature enacted L.B. 1 in response to Ring, 
juries in Nebraska had no participation in capital sentenc- 
ing procedures. The jury’s role was limited to determining 
whether the defendant was guilty of first degree murder.*° 
Under Florida’s sentencing scheme, the jury’s verdict regard- 
ing whether a court should sentence the defendant to death 
is only advisory. “[T]he actual sentence is determined by the 
trial judge.”** In Proffitt v. Florida,’ an Eighth Amendment 


»° See Gales, supra note 5. 


5! See id., citing Godfrey v. Georgia, 446 U.S. 420, 100 S. Ct. 1759, 64 L. Ed. 
2d 398 (1980). 


? Gales, supra note 5. 


% See, Spaziano v. Florida, 468 U.S. 447, 104 S. Ct. 3154, 82 L. Ed. 2d 
340 (1984); Proffitt v. Florida, 428 U.S. 242, 96 S. Ct. 2960, 49 L. Ed. 2d 
913 (1976). 


4 See State v. Simants, 197 Neb. 549, 250 N.W.2d 881 (1977) (discussing 
capital sentencing procedures), disapproved on other grounds, State v. 
Reeves, 234 Neb. 711, 453 N.W.2d 359 (1990), vacated 498 U.S. 964, 111 
S. Ct. 425, 112 L. Ed. 2d 409. 


5 See id. 
% Proffitt, supra note 53, 428 U.S. at 249. 
37 Td., 428 U.S. at 252. 
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case involving Florida’s statutes, the U.S. Supreme Court com- 
mented on jury sentencing: 
This Court has pointed out that jury sentencing in a capital 
case can perform an important societal function . . . but it 
has never suggested that jury sentencing is constitution- 
ally required. And it would appear that judicial sentencing 
should lead, if anything, to even greater consistency in the 
imposition at the trial court level of capital punishment, 
since a trial judge is more experienced in sentencing than 
a jury, and therefore is better able to impose sentences 
similar to those imposed in analogous cases. 
Relying on Proffitt, this court has held that the absence of jury 
sentencing in Nebraska’s sentencing scheme does not violate 
the Due Process Clause.*8 
[13] Later, in Spaziano v. Florida, the U.S. Supreme Court 
rejected a challenge that a Florida trial judge’s imposition of 
the death penalty after the jury had recommended a life sen- 
tence violated the Eighth Amendment. The Court’s statement in 
Spaziano emphasizes that judicial sentencing does not violate 
the Eighth Amendment’s twin procedural requirements in death 
penalty cases that (1) a state rationally narrow those eligible for 
the death penalty and (2) the sentencer consider the individual 
circumstances of the defendant and his or her crime. 
“[T]he purpose of the death penalty is not frustrated by, or 
inconsistent with, a scheme in which the imposition of the 
penalty in individual cases is determined by a judge.” .. . 
“... [W]e are unwilling to say that there is any one right 
way for a State to set up its capital sentencing scheme.’ 
Similarly, the Court rejected a challenge that Alabama’s sen- 
tencing scheme violated the Eighth Amendment.*' At that time, 
Alabama’s statutes required the jury to fix the punishment at 
death if it convicted the defendant of a specified aggravating 


8 See Simants, supra note 54. 

*° Spaziano, supra note 53. 

© Gales, supra note 5, 265 Neb. at 612-13, 658 N.W.2d at 616 (emphasis in 
original), quoting Spaziano, supra note 53. 


6! See Baldwin v. Alabama, 472 U.S. 372, 105 S. Ct. 2727, 86 L. Ed. 2d 
300 (1985). 
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circumstance. But the trial judge could refuse to accept the 
jury’s death penalty and impose a life sentence instead. After 
the conviction, the judge received evidence of aggravating 
and mitigating circumstances and independently determined 
whether the aggravating circumstances outweighed the miti- 
gating circumstances. The jury’s sentence would have been 
unconstitutional if dispositive, and the Court clearly questioned 
the wisdom of the scheme and pointed out that Alabama had 
abandoned it. Nonetheless, it held that the scheme did not vio- 
late the Eighth Amendment because the trial judge was the true 
sentencing authority and was not required to give any deference 
to the jury’s sentence. 

[14] Since Ring, of course, the Sixth Amendment requires 
that juries determine the existence of aggravating circumstances 
before a defendant can be considered eligible for the death pen- 
alty. But this role change in Nebraska’s sentencing procedures is 
not significantly different from the advisory role that juries play 
under the Florida scheme or the jury’s mandatory death sen- 
tence under the Alabama scheme. In both cases, the jury effec- 
tively determined that the defendant was death eligible. The trial 
judge, who was the actual sentencing authority, considered the 
individual circumstances of the defendant and his crime.” Ring 
has not altered the Court’s determination that jury sentencing 
is not required for Eighth Amendment purposes. As we pointed 
out in Gales, one justice in Ring concurred in the decision that 
juries must determine the existence of aggravators because he 
believed that the Eighth Amendment requires jury sentencing. 
But no other justice joined this concurrence. 

The U.S. Supreme Court has recognized that not all experts 
agree jury sentencing is desirable in capital cases.“ It has 
explicitly stated that judicial sentencing could lead to greater 
consistency in the imposition of capital punishment.® But 
“[w]hatever the relative merits of sentencing by a judge or 


® See, e.g., Kansas v. Marsh, 548 U.S. 163, 126 S. Ct. 2516, 165 L. Ed. 2d 
429 (2006). 


® See Ring, supra note | (Breyer, J., concurring in judgment). 
64 See Chaffin, supra note 43. 
® See Proffitt, supra note 53. 
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jury may be, we need not consider them. Our concern is the 
constitutionality of the Nebraska system, under the federal and 
state Constitutions.’® 

Absent any authority to the contrary, we conclude that judi- 
cial sentencing is an acceptable means of ensuring that this 
state does not sentence defendants to death in an arbitrary and 
capricious manner. We have already held that neither due proc- 
ess nor the Sixth Amendment requires jury sentencing.®’ We 
conclude that the Eighth Amendment similarly does not require 
jury sentencing. 


6. Jury Was PRopERLY INSTRUCTED 
Mata assigns that the district court improperly instructed 
the jury in two respects. First, he argues the court should have 
required jurors to reach a unanimous decision on the State’s 
alternative theories of exceptional depravity. Second, he con- 
tends that the wording of one of the alternative theories was 
unconstitutionally vague. We reject both arguments. 


(a) Use of the Term “Apparently Relished” Did Not Render 
Aggravator Instruction Unconstitutionally Vague 

Mata contends that the district court erred in instructing 
the jury that the State can satisfy the “exceptional depravity” 
aggravator in § 29-2523(1)(d) by proving that “the defen- 
dant apparently relished the murder.’ (Emphasis supplied.) 
He argues that the use of the term “apparently relished” ren- 
dered the instruction unconstitutionally vague. He contends it 
is not clear whether the term refers to the juror’s perception 
or the defendant’s mental state. Mata cites no authority for 
this argument. 

[15-20] Whether jury instructions given by a trial court are 
correct is a question of law. In death penalty cases, the key 
inquiry in examining eligibility and selection factors is whether 


66 Simants, supra note 54, 197 Neb. at 559, 250 N.W.2d at 888. 
6” See, Gales, supra note 5; Simants, supra note 54. 


8 See Hessler, supra note 33. 
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they are neutral and principled.” In determining whether an 
aggravating circumstance is unconstitutionally vague, the court 
should consider whether it “creates an unacceptable risk of ran- 
domness, the mark of [an] arbitrary and capricious sentencing 
process.””’ An aggravating factor must be sufficiently narrow 
so that it does not apply to everyone convicted of first degree 
murder.”' But “[b]ecause ‘the proper degree of definition’ of eli- 
gibility and selection factors often ‘is not susceptible of math- 
ematical precision,’ [a] vagueness review is quite deferential.”” 
“[A] factor is not unconstitutional if it has some ‘common-sense 
core of meaning’” that a juror can understand.” 
Jury instruction No. 2, in relevant part, provided: 

The State of Nebraska has alleged the following aggravat- 

ing circumstance existed at the time the defendant com- 

mitted the crime of first degree murder: 

“That the murder manifested exceptional depravity by 
ordinary standards of morality and intelligence” 
The aggravating circumstance is presumed not to exist. 

That means you may not return a verdict that it does exist 

unless you unanimously decide the state has proved its 

existence beyond a reasonable doubt. 


The essential elements necessary to prove the alleged 
aggravating circumstance of exceptional depravity are 
either that: 

1. the defendant apparently relished the murder; or 

2. the defendant inflicted gratuitous violence on the 
victim; or 

3. the defendant needlessly mutilated the victim. 

These three alternative theories come directly from this 
court’s five-factor test for applying the “exceptional depravity” 


® Tuilaepa v. California, 512 U.S. 967, 114 S. Ct. 2630, 129 L. Ed. 2d 
750 (1994). 

” Td., 512 U.S. at 974. 

"| Tuilaepa, supra note 69. 

? Td., 512 U.S. at 973 (citations omitted). 


®B Td. 
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aggravator.” As noted, the Eighth Circuit has held these five 
factors are constitutional.’ In addition, we have previously con- 
cluded that the phrase “apparent effort to conceal” in aggravator 
(1)(b) of the earlier version of § 29-2523 referred to the fact 
finder’s perspective of the defendant’s conduct. 

Before 1998, aggravator (1)(b) provided: “The murder was 
committed in an apparent effort to conceal the commission of 
acrime....” In State v. Reeves,’® we agreed with the federal 
district court that “‘apparent’” means “‘readily perceptible’” 
and further agreed that aggravator (1)(b) “‘cannot be applied 
in speculative situations or where a strained construction is 
necessary to fulfill it.” After the Legislature removed “appar- 
ent” from aggravator (1)(b) in 1998, the defendant in State v. 
Lotter” argued that the change had narrowed this aggravator’s 
application, which necessitated resentencing. Thus, we consid- 
ered the effect that change had on what the sentencing panel 
must conclude to find the existence of this aggravator.”® We first 
considered the meaning of the phrase “apparent effort” before 
the amendment. We noted that “readily perceptible” means eas- 
ily capable of being noticed. We stated that before the amend- 
ment, “apparent effort” meant that “for the sentencing panel to 
conclude that [the defendant] murdered . . . in an ‘“apparent 
effort to conceal the commission of a crime,”’ it must have 
been obvious to the panel that that was [the defendant’s] 
purpose.”” We concluded that “apparent” had no substantive 
meaning and was an obtuse way of stating that the aggravator 
must be proved beyond a reasonable doubt. 

[21] Although the challenge in Lotter was different, we 
concluded that “apparent” clearly refers to the fact finder’s 
perception. By analogy, we conclude that a juror would have 


™ See State v. Palmer, 224 Neb. 282, 399 N.W.2d 706 (1986). 


® See Palmer, supra note 40, citing Joubert, supra note 40. See, also, Palmer 
v. Clarke, 408 F.3d 423 (8th Cir. 2005). 


7 Reeves, supra note 54, 234 Neb. at 754, 453 N.W.2d at 386. 
7 State v. Lotter, 255 Neb. 456, 586 N.W.2d 591 (1998). 

® Td. 

® Td. at 521-22, 586 N.W.2d at 635 (emphasis supplied). 
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clearly understood that the term “apparently relished” in our 
five-factor test under § 29-2523(1)(d) referred to his or her own 
perception of Mata’s conduct. The instruction was therefore not 
unconstitutionally vague. 


(b) Jury Was Not Required to Unanimously Agree on 
Alternative Theories of Exceptional Depravity 

Mata contends that the district court erred in instructing the 
jury on three alternative theories that would prove the aggra- 
vating circumstance of “exceptional depravity.’ He contends 
that the court should have required the jury to unanimously 
agree on a theory and to state the facts and theory it had 
unanimously found. 

A jury need not be unanimous on which theory it relies on to 
convict a defendant of first degree murder, as long as each juror 
is convinced beyond a reasonable doubt that the defendant com- 
mitted the crime.*° In State v. White,*' we stated that a plurality 
of the U.S. Supreme Court had agreed the mens rea element of 
first degree murder could be satisfied by proving that the defen- 
dant committed either premeditated murder or felony murder. 
Mata contends that although we have referred to this plurality 
opinion, we have not applied its test. He further contends that 
instructing on alternate theories of exceptional depravity was 
improper under this test because the theories do not carry equal 
weight of culpability. 

In Schad v. Arizona,® the plurality adopted a due process 
“fundamental fairness” test for determining whether a court 
should treat alternative theories as separate offenses. Under that 
test, if a jury could never reasonably consider alternative theo- 
ries as moral equivalents, then the jury must unanimously agree 
on a theory. Even if we applied this test, the question would be 
whether the alternative theories of exceptional depravity may 
ever be treated as moral equivalents.™ 


8° See, e.g., id.; White, supra note 16. 


8! State v. White, 239 Neb. 554, 477 N.W.2d 24 (1991), citing Schad v. 
Arizona, 501 U.S. 624, 111 S. Ct. 2491, 115 L. Ed. 2d 555 (1991). 


82 Schad, supra note 81, 501 U.S. at 637. 


83 See Schad, supra note 81. 
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More recently, however, in Richardson v. United States,* the 
U.S. Supreme Court, citing Schad, stated: “[T]his Court has 
indicated that the Constitution itself limits a State’s power to 
define crimes in ways that would permit juries to convict while 
disagreeing about means, at least where that definition risks 
serious unfairness and lacks support in history or tradition.” The 
Court explained that juries need not unanimously agree on 

which of several possible sets of underlying brute facts 
make up a particular element, say, which of several pos- 
sible means the defendant used to commit an element of 
the crime. ... Where, for example, an element of robbery 
is force or the threat of force, some jurors might conclude 
that the defendant used a knife to create the threat; others 
might conclude he used a gun. But that disagreement—a 
disagreement about means—would not matter as long as 
all 12 jurors unanimously concluded that the Government 
had proved the necessary related element, namely, that the 
defendant had threatened force.* 

[22] These U.S. Supreme Court decisions are dealing with 
elements of crimes, and we have determined aggravators are 
not elements of the crime of capital murder. Our five-factor 
test may be analogous to the “means” by which the State can 
establish the aggravator of exceptional depravity. But it nonethe- 
less makes no difference whether the jurors divided on whether 
the State proved Mata apparently relished the murder, inflicted 
gratuitous violence on the victim, or needlessly mutilated the 
victim. Under Richardson, the jurors were not required to unani- 
mously agree on the means by which Mata manifested excep- 
tional depravity under § 29-2523(1)(d). We conclude that this 
assignment of error is without merit. 


7. PROPORTIONALITY REVIEW 
[23,24] Under Neb. Rev. Stat. § 29-2521.03 (Reissue 1995), 
we are required, upon appeal, to determine the propriety of a 


84 Richardson v. United States, 526 U.S. 813, 820, 119 S. Ct. 1707, 143 L. Ed. 
2d 985 (1999). 


85 Td., 526 U.S. at 817. 


30 275 NEBRASKA REPORTS 


death sentence by conducting a proportionality review.*° This 
review requires us to compare the aggravating and mitigating 
circumstances with those present in other cases in which a dis- 
trict court imposed the death penalty. This is to ensure that the 
sentence imposed here is no greater than those imposed in other 
cases with the same or similar circumstances.*’ 

Both a three-judge panel after Mata’s trial, and a jury after 
we remanded for resentencing, have unanimously found that 
the State proved the exceptional depravity aggravator beyond a 
reasonable doubt. At his resentencing, after the jury returned its 
verdict on aggravator (1)(d), the three-judge panel received evi- 
dence of aggravating and mitigating circumstances and sentence 
proportionality. The evidence from the trial is set forth in more 
detail in Mata I.8° For proportionality review, it is sufficient to 
say that the evidence at the aggravation hearing showed Adam’s 
skull had been fractured by multiple blows of blunt force trauma 
at or near the time of death and that Mata had dismembered 
Adam’s body and disposed of it in pieces. Experts were unable 
to determine the cause or time of Adam’s death. The sentencing 
panel concluded the evidence showed that Mata had relished 
killing Adam with gratuitous violence and unnecessary mutila- 
tion. The panel concluded that Mata did this to affect Adam’s 
mother because he believed she was pushing him out of her life 
in favor of Adam’s father. 

The sentencing panel found that the aggravating circum- 
stance under these facts was sufficient to justify the death 
penalty. It further concluded that the weight of the nonstatu- 
tory mitigating circumstances it considered did not approach or 
exceed the weight of the exceptional depravity circumstance. 
The sentencing panel stated that “[t]he depravity shown from 
these facts stands out and sets this case apart from [other 
Nebraska cases where the death sentence was not imposed]. It 
shows a mind so bereft of redemption that justice demands a 
sentence of death.” 


86 See Hessler, supra note 33. 
87 See, id.; State v. Gales, 269 Neb. 443, 694 N.W.2d 124 (2005). 


88 Mata I, supra note 2. 
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We have reviewed our relevant decisions on direct appeal 
from other cases in which a district court found aggravating 
circumstances and imposed the death penalty.*” We take particu- 
lar notice of cases involving gratuitous violence inflicted upon 
young children.*? Having reviewed the relevant cases, we find 
that the imposition of the death sentence is proportional to that 
in the same or similar circumstances. 


8. CONSTITUTIONALITY OF ELECTROCUTION 

Mata contends that the district court erred in failing to find 
that death by electrocution under § 29-2532 unconstitutionally 
imposes cruel and unusual punishment. The State, however, 
contends that Mata has failed to carry his burden of proof that 
electrocution is cruel and unusual punishment. It further con- 
tends no precedent exists to support Mata’s position because 
neither this court nor the U.S. Supreme Court has ever held that 
a method of inflicting death is unconstitutional. 

[25] We pause to clarify what this case is not about. Mata 
does not argue that the death penalty, in any form, violates the 
U.S. and Nebraska Constitutions, nor could he. “[T]he death 
penalty, when properly imposed by a state, does not violate 
either the eighth or [the] fourteenth amendment [to] the United 
States Constitution or Neb. Const. art. [I], § 9.°°! So the issue 
before us is not whether Mata will be executed, but only whether 
the current statutory method of execution is constitutional. 

We have affirmed Mata’s conviction and death sentence; we 
have affirmed the jury’s finding that his crime was exception- 
ally depraved; and we have determined that the imposition of 
the death sentence in this case is proportional to that in the 
same or similar circumstances. But this court’s finding that 
Mata’s crime was heinous does not negate our duty to safeguard 
our state Constitution. 


8° See, e.g., Gales, supra note 87 (and cases cited therein). 
°° See, e.g., id.; State v. Joubert, 224 Neb. 411, 399 N.W.2d 237 (1986); 
Simants, supra note 54. 


°! State v. Anderson and Hochstein, 207 Neb. 51, 71-72, 296 N.W.2d 440, 
453 (1980). 
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Obviously, all capital offenses involve heinous crimes. The 
people of Nebraska, through the Legislature, have determined 
that in some circumstances, the State may impose the death 
penalty. And we may not interfere unless the State’s procedures 
in executing the prisoner violate constitutional requirements. 

We limit our analysis to whether the State may constitution- 
ally execute a sentence of death by electrocution. We must 
decide whether electrocution is prohibited by the Nebraska 
Constitution’s proscription against inflicting cruel and unusual 
punishment. That determination, however, does not affect 
Mata’s sentence of death. 


(a) Nebraska Constitution Governs the Issue 

It is correct that we have held that electrocution does not 
constitute cruel and unusual punishment within the meaning of 
the U.S. or Nebraska Constitution.” But we have not previously 
had the opportunity to review a factual record showing electro- 
cution’s physiological effects on a prisoner, nor have we relied 
on any case in which such evidence was reviewed. Instead, we 
have relied on U.S. Supreme Court decisions. As explained 
below, those cases contain factual assumptions that some of the 
Court’s more recent cases have called into question. 

Unlike other recent cases where we declined to revisit this 
issue, Mata’s constitutional challenge to electrocution is not 
procedurally barred*? and the parties have presented us with 
a full evidentiary record.°* We also declined to address the 
issue in Mata’s first appeal because we remanded the cause for 
resentencing. “[T]he possibility remain[ed] that Mata [would] 
not be resentenced to death, or that the Nebraska Legislature 
[would] address this issue prior to the conclusion of Mata’s 
resentencing.”** But the Legislature did not address the issue. 
In this appeal, we have a full evidentiary record. We conclude 


® State v. Bjorklund, 258 Neb. 432, 604 N.W.2d 169 (2000); State v. Ryan, 
248 Neb. 405, 534 N.W.2d 766 (1995); State v. Alvarez, 182 Neb. 358, 154 
N.W.2d 746 (1967). 


°3 See State v. Moore, 272 Neb. 71, 718 N.W.2d 537 (2006). 
°4 See Gales, supra note 87. 
°> See Mata I, supra note 2, 266 Neb. at 702, 668 N.W.2d at 479. 
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that evolving standards of decency are applicable to method- 
of-execution challenges. Those standards require that we now 
review the evidence presented in this case in the light of mod- 
ern scientific knowledge. 

At the trial level, Mata moved for a declaration that electro- 
cution is cruel and unusual punishment under both the federal 
and state Constitutions. The issue was developed and tried as a 
challenge under both Constitutions. Although in his brief, Mata 
assigned that electrocution violates the U.S. Constitution, he did 
not specifically cite to the Nebraska Constitution’s prohibition 
against cruel and unusual punishment. Under our court rules, 
this oversight could preclude us from considering the state 
constitutional issue. However, because of the death penalty’s 
severity and irrevocability, we have not strictly enforced briefing 
rules on capital defendants.” 

Moreover, for reasons explained below, we conclude that 
the Nebraska Constitution governs this issue. We have already 
decided that we have a constitutional responsibility to deter- 
mine whether electrocution is lawful. We stayed the execution 
of Carey Dean Moore, another death row inmate, pending the 
outcome of that determination.®’ Also, three other cases on our 
docket have raised the constitutionality of electrocution under 
the Nebraska Constitution.** We conclude that it is imperative 
for this court to resolve this issue. In fulfilling our responsibil- 
ity and in the interest of judicial economy, we excuse the tech- 
nical omission in Mata’s brief. 

The Nebraska Constitution, article I, § 9, mirrors the U.S. 
Constitution’s Eighth Amendment: “Excessive bail shall not be 
required, nor excessive fines imposed, nor cruel and unusual 
punishment inflicted.”’? Obviously, we cannot, under the U.S. 
Constitution, declare that electrocution violates its cruel and 
unusual punishment provision because the U.S. Supreme Court 
has held otherwise. And we have stated that the Nebraska 


°© See Ryan, supra note 92. 
°” State v. Moore, 273 Neb. 495, 730 N.W.2d 563 (2007). 


°8 State v. Galindo, case No. S-04-1326; State v. Sandoval, case No. S-05-142; 
State v. Vela, case No. S-07-138. 


°° U.S. Const. amend. VIII; Neb. Const. art. L, § 9. 
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Constitution’s cruel and unusual punishment provision “ ‘does 
not require more than does the [Eighth Amendment to the] U.S. 
Constitution.’’’!°° But as we will explain, we now believe this 
issue should be resolved by this court. 

Like this court, the U.S. Supreme Court has never reviewed 
objective evidence regarding electrocution’s constitutionality. 
The Supreme Court based its holdings on state courts’ factual 
assumptions, which, in turn, relied on untested science from 
1890. Because we conclude that we can no longer rely on those 
factual assumptions and because no other state imposes electro- 
cution as its sole method of execution, we will decide the issue 
under the Nebraska Constitution. 


(i) Early U.S. Supreme Court Decisions on Electrocution 

In 1890, in In re Kemmler,'®' the U.S. Supreme Court decided 
the State of New York could proceed with the first execution 
by electrocution. New York had carried out death sentences 
by hanging until the governor recommended in 1886 that the 
Legislature find a less barbarous method.'°* Commercially avail- 
able electricity was new, and states had not used it for an 
execution.’ But after a legislative commission reported in 1888 
that electrocution was the most humane and practical method 
of execution known to modern science,'™ the state enacted 
electrocution as its mode of execution. William Kemmler, the 
first prisoner scheduled to die by electrocution, challenged the 
method as cruel and unusual punishment. He alleged electrocu- 
tion violated his right to due process under both the state and 
federal Constitutions.'” 


100 State v. Hurbenca, 266 Neb. 853, 862, 669 N.W.2d 668, 675 (2003), quoting 
State v. Moore, 256 Neb. 553, 591 N.W.2d 86 (1999). 


'0l In re Kemmler, 136 U.S. 436, 10 S. Ct. 930, 34 L. Ed. 519 (1890). 


102 Td. See, also, Campbell v. Wood, 511 U.S. 1119, 114 S. Ct. 2125, 128 L. Ed. 
2d 682 (1994) (Blackmun, J., dissenting from denial of certiorari). 


'03See Deborah W. Denno, Js Electrocution an Unconstitutional Method of 
Execution? The Engineering of Death Over the Century, 35 Wm. & Mary 
L. Rev. 551 (1994). 


104 Kemmler v. Durston, 119 N.Y. 569, 24 N.E. 6 (1890). 


105 Im re Kemmler, supra note 101. 
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The trial court concluded that Kemmler had failed to over- 
come the statute’s presumption of constitutionality. It deter- 
mined that he failed to show “‘beyond doubt’” that “‘a force 
of electricity [sufficient] to kill any human subject with celerity 
and certainty, when scientifically applied, cannot be gener- 
ated.’’”’!°° The New York Court of Appeals affirmed. It concluded 
that the statute’s presumption of constitutionality could not be 
overcome by evidence outside the statute, other than what the 
court could judicially notice.'®’ It therefore “held that the mode 

. . might be said to be unusual because it was new, but that it 
could not be assumed to be cruel in the light of that common 
knowledge which has stamped certain punishments as such.’”!® 
But the Court of Appeals agreed the evidence showed that a cur- 
rent sufficient to produce instantaneous, and therefore painless, 
death could be applied.'® 

On appeal, the U.S. Supreme Court said that cruel and 
unusual punishment could not be defined with precision. It 
stated, however, that certain types of punishment clearly fell 
within the Eighth Amendment’s prohibition: “Punishments are 
cruel when they involve torture or a lingering death; but the 
punishment of death is not cruel, within the meaning of that 
word as used in the Constitution. It implies there [is] something 
inhuman and barbarous, something more than the mere extin- 
guishment of life.”!'® 

Over the last 118 years, the In re Kemmler standard has 
remained the baseline criterion under the Eighth Amendment 
for evaluating a method of execution. The Court did not, 
however, apply this standard in In re Kemmler to New York’s 
newly enacted method, nor did it independently review the 
evidence regarding electrocution. Instead, it held that the 8th 
Amendment’s protections were not applicable to state actions 
through the 14th Amendment: “The decision of the state courts 


106 Td., 136 U.S. at 442. 

'07 Kemmler, supra note 104. 

108 See In re Kemmler, supra note 101, 136 U.S. at 447. 
10° See id. 
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sustaining the validity of [electrocution] under the state consti- 
tution is not re[e]xaminable here... 2”!'' The Court limited the 
14th Amendment’s protections to the prohibition of “arbitrary 
deprivation of life, liberty, or property,’ and “equal protec- 
tion to all under like circumstances.”!!? Under that standard, it 
concluded the state’s new execution method did not violate the 
prisoner’s federal due process rights.'" 

Therefore, the Court did not decide the case under the Eighth 
Amendment, and there was scant evidence about electrocution in 
1890. Yet, lower courts, including this court, have traveled the 
well-worn path of summarily rejecting claims that electrocution 
is cruel and unusual punishment. Courts have “typically [relied] 
on the strength of th[e] Court’s opinion in In re Kemmler.”'4 

In Malloy v. South Carolina,'!* a 1915 case, the Court held 
that South Carolina’s statutory change from hanging to electro- 
cution did not constitute ex post facto punishment. It concluded 
that the penalty for murder—death—had not been increased. 
Although the Eighth Amendment was not at issue, the Court 
judicially noticed that 11 other states, including Nebraska, had 
adopted electrocution after New York did. “[T]his result is the 
consequent of a well-grounded belief that electrocution is less 
painful and more humane than hanging.”''® Thus, the Court’s 
reasoning, in part, relied on its factual assumption that elec- 
trocution did not increase a condemned prisoner’s punishment 
because electrocution was more humane than hanging. 

As in In re Kemmler, the Court in Malloy did not review 
any evidence underlying that assumption. Instead, it cited its 
“approval” of electrocution in In re Kemmler and the approval 


"ll Tq. See, also, Weems v. United States, 217 U.S. 349, 30 S. Ct. 544, 54 L. Ed. 
793 (1910) (discussing holding in In re Kemmler, supra note 101). 

2 ly re Kemmler, supra note 101, 136 U.S. at 448-49. 

13 Tq. 

"M4 See Glass v. Louisiana, 471 U.S. 1080, 1081, 105 S. Ct. 2159, 85 L. Ed. 


2d 514 (1985) (Brennan, J., dissenting from denial of certiorari; Marshall, 
J., joins). 

"NS Yalloy y. South Carolina, 237 U.S. 180, 35 S. Ct. 507, 59 L. Ed. 905 
(1915), cited in Alvarez, supra note 92. 


N6 Tq,, 237 U.S. at 185. 
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of Massachusetts and New Jersey state courts. Yet, the 
Massachusetts Supreme Court assumed—without reviewing evi- 
dence regarding the physiological effect of electrocution on the 
human body—that electrocution is an instantaneous and painless 
method of inflicting death.''? The New Jersey court declined to 
“assume” electrocution was unconstitutional, and the opinion 
shows that no evidence was presented on the issue.'!® 

In Francis v. Resweber,''? a 1946 case challenging electrocu- 
tion, eight justices assumed without deciding that a violation of 
the 8th Amendment would violate a prisoner’s due process rights 
under the 14th Amendment. The issue was whether Louisiana 
could conduct a second electrocution after the prisoner’s first 
electrocution failed to result in death—not whether electrocution 
was inherently cruel or unusual. 

The four-justice plurality concluded: “The cruelty against 
which the Constitution protects a convicted man is cruelty 
inherent in the method of punishment, not the necessary suf- 
fering involved in any method employed to extinguish life 
humanely.”'”° The prisoner’s psychological hardship in facing 
a second attempt to electrocute him was the result of an unfor- 
tunate accident. It did not result in making “his subsequent 
execution any more cruel in the constitutional sense than any 
other execution.”!*! The four-justice dissent concluded that elec- 
trocution is not cruel and unusual punishment when painless and 
instantaneous: “Electrocution has been approved only in a form 
that eliminates suffering.”!”” 

Thus, in Resweber, both the plurality and the dissent con- 
cluded that electrocution could be constitutional. However, both 
the plurality and the dissent again relied on In re Kemmier, in 
which the Court had refused to apply the Eighth Amendment 


"7 See Storti v. Commonwealth, 178 Mass. 549, 60 N.E. 210 (1901). 
"8 State v. Tomassi, 75 N.J.L. 739, 747, 69 A. 214, 218 (N.J. 1908). 


"9 Francis v. Resweber, 329 U.S. 459, 462, 67 S. Ct. 374, 91 L. Ed. 422 
(1947). See, also, Browning-Ferris Industries v. Kelco Disposal, 492 U.S. 
257, 109 S. Ct. 2909, 106 L. Ed. 2d 219 (1989). 


120 Resweber, supra note 119, 329 U.S. at 464. 
1 yg 
122 Td, 329 U.S. at 474 (Burton, J., dissenting). 
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and had deferred to the New York Court of Appeals’ decision. 
Resweber left intact the presumption that when properly carried 
out, electrocution is an instantaneous and painless method of 
inflicting death. 

Our review of these early cases illustrates that the U.S. 
Supreme Court’s case law on electrocution relies on unexam- 
ined factual assumptions about an electric current’s physiologi- 
cal effects on a human. This obvious omission in the Court’s 
jurisprudence results from three factors: (1) the Court’s limited 
knowledge about an electrocution’s effect on the human body, 
(2) the states’ desire to find a more humane method of execution 
than hanging, and (3) the Court’s view, when electrocution was 
first introduced, that the Eighth Amendment was not intended as 
a restraint on state legislatures’ determinations of punishment. 
But that view has changed. The Supreme Court has specifically 
held that the Eighth Amendment is a restraint on legislative power 
to impose punishment.'*? And it has held the 8th Amendment 
applies to the states through the 14th Amendment.’ 

Yet since deciding Resweber in 1946, the U.S. Supreme 
Court has not addressed the constitutionality of any method 
of execution,'*° and only indirectly in that case. We agree with 
Justice Souter that in light of modern knowledge about elec- 
trocution, the Court’s decisions do not constitute a dispositive 
response to the issue.'° 


(ii) This Court’s Duty to Safeguard Constitutional Rights 
It is our duty to protect the constitutional rights afforded under 
both the federal and the state Constitutions.'?? We conclude 


3See Gregg v. Georgia, 428 U.S. 153, 96 S. Ct. 2909, 49 L. Ed. 2d 859 
(1976). 

24See Robinson v. California, 370 U.S. 660, 82 S. Ct. 1417, 8 L. Ed. 2d 758 
(1962). 

5 State v. Webb, 252 Conn. 128, 750 A.2d 448 (2000). 

26 See Poyner v. Murray, 508 U.S. 931, 113 S. Ct. 2397, 124 L. Ed. 2d 299 
(1993) (Souter, J., dissenting from denial of certiorari; Blackmun and 
Stevens, JJ., join). Accord Glass, supra note 114 (Brennan, J., dissenting 
from denial of certiorari; Marshall, J., joins). 

7Neb. Const. art. XV, § 1; Fisher v. State, 140 Neb. 216, 299 N.W. 501 
(1941); Wilson vy. State, 87 Neb. 638, 128 N.W. 38 (1910). 
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that we can no longer rely on the factual assumptions implicit 
in U.S. Supreme Court precedent pertaining to the constitution- 
ality of execution by electrocution. Because we are now pre- 
sented with evidence of a nature and quality that the Supreme 
Court never considered when it held electrocution was not 
cruel and unusual punishment, we cannot rationally defer to 
federal precedent. 

As discussed, we cannot determine how the U.S. Supreme 
Court would decide a challenge to electrocution as a method 
of execution under the federal Constitution if it were presented 
with this evidence. But we note that some of the Court’s recent 
decisions and dissents have called attention to outdated factual 
assumptions in the Court’s precedent.'** We also know that the 
Court is highly unlikely to accept an appeal on the issue from 
any other jurisdiction that has electrocution as an alternative 
method of execution. The Court has held that a condemned 
prisoner waives a constitutional challenge to a method of 
execution if he or she voluntarily selects that method.'”? Only 
in Nebraska is electrocution the mandated method of execution; 
there is no alternative.'*° 

We reject the dissent’s suggestion that we are bound by ques- 
tionable federal precedent and should allow Mata to attempt a 
further appeal to the U.S. Supreme Court. It is not our function 
to predict whether the Supreme Court would grant a writ of cer- 
tiorari in this case. But it is our duty as constitutional officers to 
decide the challenge presented in this automatic appeal, based 
on the record of the case, as tried and decided. And we will not 
shirk or abdicate our duty to safeguard the constitutional rights 
afforded by our state Constitution. We conclude that whether 
electrocution is cruel and unusual punishment is an issue that 
has fallen to this court to determine. 


'°8See, Moore, supra note 97; Gales, supra note 87; Mata I, supra note 2. 

29 Stewart v. LaGrand, 526 U.S. 115, 119 S. Ct. 1018, 143 L. Ed. 2d 
196 (1999). 

130 See, e.g., Ellen Kreitzberg & David Richter, But Can It Be Fixed? A Look 


at Constitutional Challenges to Lethal Injection Executions, 47 Santa Clara 
L. Rev. 445 (2007). 
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(b) Legal Standards Defining Cruel 
and Unusual Punishment 
Although we conclude that the Nebraska Constitution gov- 
erns this issue, because both the federal and state Constitutions 
prohibit cruel and unusual punishment, we look to federal 
precedent for guidance regarding general standards to maintain 
harmony between parallel constitutional provisions. 


(i) Substantial Risk That Prisoner Will Suffer 
Unnecessary and Wanton Pain 

[26] The baseline criterion in a challenge to a punishment is 
whether it imposes torture or a lingering death that is unnec- 
essary to the mere extinguishment of life.'*! “The traditional 
humanity of modern Anglo-American law forbids the infliction 
of unnecessary pain in the execution of the death sentence” and 
cruelty inherent in the execution method itself.'*? “[T]he execu- 
tion shall be so instantaneous and substantially painless that 
the punishment shall be reduced, as nearly as possible, to no 
more than that of death itself’? Capital punishment “must not 
involve the unnecessary and wanton infliction of pain.’!** 

[27] A single accident, however, does not show that a 
method of execution is inherently cruel.'*° But a pattern of 
prisoners suffering unnecessary pain presents a different circum- 
stance. A method of execution violates the prohibition against 
cruel and unusual punishment if there is a substantial foresee- 
able risk, inherent in the method, that a prisoner will suffer 
unnecessary pain.'*° 

Prisoners are not required to show that their execution will 
actually result in unnecessary pain. The human body does not 


81 Ty re Kemmler, supra note 101. 

'32 Resweber, supra note 119, 329 U.S. at 463 (four-justice plurality opinion). 
133 Td., 329 U.S. at 474 (four-justice dissenting opinion). 

4 Gregg, supra note 123, 428 U.S. at 173. 

5 See Resweber, supra note 119. 


136 See, Taylor v. Crawford, 487 F.3d 1072 (8th Cir. 2007); Fierro v. Gomez, 
77 F.3d 301 (9th Cir. 1996), vacated on other grounds 519 U.S. 918, 1175S. 
Ct. 285, 136 L. Ed. 2d 204; Harbison vy. Little, 511 F. Supp. 2d 872 (M.D. 
Tenn. 2007). 
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respond uniformly to electric current. And, obviously, there 
are no first-person accounts of an execution that a court can 
consult.'*’ So, courts must necessarily deal with probabilities.'°8 
The prohibition against cruel and unusual punishment, how- 
ever, protects prisoners against sufficiently imminent dangers 
and current infliction of unnecessary pain.'*° 


(ii) Evolving Standards of Decency 

The State argues the U.S. Supreme Court applies distinct and 
separate constitutional standards under the Eighth Amendment. 
It argues that the standard depends upon whether the defendant 
claims that a punishment is disproportionate or that the method 
of inflicting the punishment is cruel. The State further argues 
under this disjunctive scheme that “subjective” standards of 
decency are not applicable to method-of-punishment claims. 
And so, according to the State, the only relevant inquiry is 
whether the method is cruel or barbarous. The State further 
claims the “unusual” component is the only relevant inquiry in 
claims that a punishment is excessive or disproportionate. We 
disagree with the State’s analysis. 

[28] The prohibition against cruel and unusual punishment 
is not a static concept and “must draw its meaning from the 
evolving standards of decency that mark the progress of a 
maturing society.” A court must evaluate claims that pun- 
ishment is cruel and unusual “in the light of contemporary 
human knowledge.”"! 

The State incorrectly asserts that a court’s evaluation of 
contemporary values is subjective. The U.S. Supreme Court 
looks to objective criteria for this inquiry, the most reliable 
of which is legislation enacted by this nation’s legislatures.'” 


87See Harbison, supra note 136. 
138 I, 
'8° Taylor, supra note 136. 


40 Trop v. Dulles, 356 U.S. 86, 101, 78 S. Ct. 590, 2 L. Ed. 2d 630 (1958) 
(quoted in Gregg, supra note 123). 


‘41 Robinson, supra note 124, 370 U.S. at 666. 


2 See Atkins v. Virginia, 536 U.S. 304, 122 S. Ct. 2242, 153 L. Ed. 2d 
335 (2002). 
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We acknowledge that the Court has stated that an excessive- 
ness claim is judged under currently prevailing standards of 
decency.'** But it has also considered both cruelty and unusual- 
ness when dealing with disproportionality claims.'** Contrary 
to the State’s argument, the Court has indicated that evolving 
standards of decency are relevant to methods of execution: 
[T]he Court has not confined the prohibition embodied 
in the Eighth Amendment to “barbarous” methods that 
were generally outlawed in the 18th century. Instead, the 
Amendment has been interpreted in a flexible and dynamic 
manner. The Court early recognized that “a principle to 
be vital must be capable of wider application than the 
mischief which gave it birth.” Weems v. United States, 217 
U.S. 349, 373 (1910). Thus, the Clause forbidding “cruel 
and unusual” punishments “is not fastened to the obso- 
lete but may acquire meaning as public opinion becomes 
enlightened by a humane justice.” Jd. at 378.'° 
The U.S. Supreme Court has never held that state legisla- 
tures’ uniform rejection of a method of execution is irrelevant 
to whether that method is cruel and unusual punishment.’ It 
has considered whether a method of execution was unusual 
in a challenge to execution by firing squad.'*’ And in Gregg v. 
Georgia,'* the Court rejected a challenge that the death penalty 
was cruel and unusual punishment under all circumstances. 
The Court reasoned, in part, that 35 state legislatures had 
enacted new death penalty statutes to comply with its decision 
in Furman v. Georgia,'” which invalidated many states’ capital 
sentencing procedures.'*° 


3 See id. 


44 See, e.g., Harmelin v. Michigan, 501 U.S. 957, 111 S. Ct. 2680, 115 L. Ed. 
2d 836 (1991). Compare Weems, supra note 111. 


M45 Gregg, supra note 123, 428 US. at 171. 


46See Campbell, supra note 102 (Blackmun, J., dissenting from denial 
of certiorari). 


47 See Wilkerson v. Utah, 99 U.S. 130, 25 L. Ed. 345 (1878). 
48 Gregg, supra note 123. 
4° Furman, supra note 22. 


0See Gregg, supra note 123 (plurality opinion). 
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We decline to hold that under the Nebraska Constitution, 
evolving standards of decency apply only to claims of dispro- 
portional punishment. We conclude that evolving standards of 
decency must apply to claims that the State’s intended method 
of execution inflicts unnecessary and wanton pain. To hold 
otherwise would not comport with the U.S. Supreme Court’s 
consistent holdings since Furman that the death penalty is dif- 
ferent, both in its severity and irrevocability.'°' The constitu- 
tional prohibition against cruel and unusual punishment would 
be meaningless if the punishment would have to be rejected by 
every state before it could be cruel and unusual.'*? 

Regarding evolving standards, the evidence showed that by 
1949, 26 states had changed their execution method from hang- 
ing to electrocution, but that no state had adopted electrocution 
since. Instead, states began adopting lethal gas as their execu- 
tion method. By 1973, 12 states were using lethal gas and 20 
states were using electrocution. Then, in 1977, lethal injection 
was introduced. 

By 1999, of the 38 states that permitted capital punish- 
ment, 34 states offered lethal injection as either a choice or the 
exclusive method of execution and only four states authorized 
electrocution as their exclusive method of execution.'*? In 2000, 
Georgia switched from electrocution to lethal injection as its 
sole method of execution for capital offenses committed on 
or after May 1, 2000.'* Florida also switched in 2000 from 
electrocution to lethal injection unless the person sentenced 
to death affirmatively elects electrocution.'* Finally, in 2002, 
Alabama followed Florida’s lead.'*° Thus, as of July 1, 2002,!%’ 


'! See, e.g., Ford v. Wainwright, 477 U.S. 399, 106 S. Ct. 2595, 91 L. Ed. 2d 
335 (1986). 


'2See Campbell, supra note 102 (Blackmun, J., dissenting from denial 
of certiorari). 


53 Provenzano _v. Moore, 744 So. 2d 413 (Fla. 1999) (Harding, C.J., 
specially concurring). 


4See Dawson v. State, 274 Ga. 327, 554 S.E.2d 137 (2001). 
5 Bla. Stat. Ann. § 922.105 (West 2001). 
156 Ala. Code § 15-18-82.1 (Cum. Supp. 2007). 


57 See id. 
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Nebraska is the only state in the nation to require electrocution 
as its sole method of execution. 

Responding to horror stories of “botched” electrocutions 
in Florida, some states selected lethal injection.'** It has been 
stated that courts have switched to lethal injection “because it 
is universally recognized as the most humane method of execu- 
tion, least apt to cause unnecessary pain.”!°? 

Faced with changing societal values, we cannot ignore 
Nebraska’s status as the last state to retain electrocution as its 
sole method of execution. But this is not our only consideration. 
We must also consider whether electrocution comports with the 
“Eighth Amendment’s protection of ‘the dignity of man.’”'!® 


(iii) Dignity of Man 

[29] “A penalty also must accord with ‘the dignity of man,” 
which is the basic concept underlying the prohibition against 
cruel and unusual punishment.'®' Regarding executions, the 
four-justice dissent in Resweber stated: “Taking human life 
by unnecessarily cruel means shocks the most fundamental 
instincts of civilized man. It should not be possible under the 
constitutional procedure of a self-governing people.”’” The U.S. 
Supreme Court has implicitly condemned some punishments as 
barbaric, such as beheading and drawing and quartering, that 
inflict unnecessary physical violence.'® As Justice Brennan 
stated: “[B]asic notions of human dignity command that the 
State minimize ‘mutilation’ and ‘distortion’ of the condemned 
prisoner’s body,” irrespective of the pain that such violence 
might inflict.' Another jurist has observed: 


8See Provenzano, supra note 153, 744 So. 2d at 450 (Pariente, 
J., dissenting). 


1° Webb, supra note 125, 252 Conn. at 145, 750 A.2d at 457. 


160 See, Glass, supra note 114, 471 U.S. at 1085 (Brennan, J., dissenting; 
Marshall, J., joins), quoting Trop, supra note 140. 


'6l Gregg, supra note 123, 428 U.S. at 173, quoting Trop, supra note 140. 


'© Resweber, supra note 119, 329 U.S. at 473-74 (four-justice 
dissenting opinion). 


'63 See Wilkerson, supra note 147. 
164 Glass, supra note 114, 471 U.S. at 1085 (Brennan, J., dissenting). 
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[W]hile beheading results in a quick, relatively painless 


death, it entails frank violence ... and mutilation... 
and disgrace . . . and thus is facially cruel. Post-execution 
disfigurement . . . and displaying of the mutilated corpse 


similarly would be forbidden even though this practice 
involves no conscious pain.'® 
The Georgia Supreme Court has similarly concluded that 
conscious suffering cannot be the only consideration in consti- 
tutional challenges to a method of execution: 
Such a limited focus would lead to the abhorrent situation 
where a condemned prisoner could be burned at the stake 
or crucified as long as he or she were rendered incapable 
by medication of consciously experiencing the pain, even 
though such punishments have long been recognized as 
“manifestly cruel and unusual.”'® 
[30] We agree that barbarous punishments include those that 
mutilate the prisoner’s body even if they do not cause conscious 
pain. We conclude that such punishments do not comport with 
the Eighth Amendment’s dignity of man standard. 


(iv) No Requirement to Show Legislature Intended 
to Cause Pain or Lingering Death 

The State argues that the prisoner must show that the 
Legislature intended to inflict unnecessary pain or a lingering 
death. In the cases it relies on, however, the issue was whether 
a prisoner must show that prison officials were deliberately 
indifferent to a risk of pain in an execution protocol. The issue 
was not whether a state legislature intended the method to 
cause pain. Even so, the federal courts do not agree whether a 
plaintiff must show prison officials’ deliberate indifference. The 
Seventh Circuit held that a prisoner must show two things: that 
there is a significant risk of unnecessary pain during the execu- 
tion and that prison officials have been deliberately indifferent 
to that risk in developing an execution protocol.'®’ We believe, 


'65 Provenzano, supra note 153, 744 So. 2d at 428-29 (Shaw, J., dissenting). 


166 Dawson, supra note 154, 274 Ga. at 334, 554 S.E.2d at 143, citing and quot- 
ing In re Kemmler, supra note 101. 


'67 See Lambert v. Buss, 498 F.3d 446 (7th Cir. 2007). 
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however, that the Eighth Circuit stated a stronger rationale for 
rejecting a subjective intent requirement.'® 

In Taylor v. Crawford,'® the Eighth Circuit distinguished 
condition-of-confinement claims from state sanctioned penal- 
ties and held that a prisoner does not need to show a prison 
official’s state of mind when the official is carrying out a state 
sanctioned penalty. In Taylor, Missouri relied on Resweber.'”° It 
argued that in Resweber, the U.S. Supreme Court held that the 
prison officials’ second attempt at electrocution was not uncon- 
stitutional because there was no purpose to inflict unnecessary 
pain. The Eighth Circuit, however, concluded that an inquiry 
into state of mind was necessary in Resweber because the sec- 
ond attempt was outside what the statute authorized. 

Also, a federal district court similarly reasoned that a prison 
official’s subjective intent is presumptively shown when the 
pain inflicted is formally meted out as punishment.'7' Relying 
on U.S. Supreme Court precedent, the court reasoned that a 
prison official’s subjective intent is normally relevant only when 
the pain inflicted is not meted out as punishment by a statute or 
sentencing judge. When the official is carrying out an official 
penalty, however, there is no rationale for requiring the prisoner 
to show “an additional culpable mental state on behalf of any 
individual state actors.”'”? This reasoning applies even more 
strongly to state legislatures. 

[31] Although the state and federal Constitutions prohibit the 
“unnecessary and wanton’ infliction of pain, we do not believe 
“wanton” in the context of state sanctioned punishment implies 
a mental state. In a method of execution challenge, “wanton” 
means that the method itself is inherently cruel.'”? We believe 
that if a prisoner were required to show a legislature’s malicious 
intent in selecting a method of punishment, it is unlikely that 


168 See Taylor, supra note 136. 
169 Td. 

1 Resweber, supra note 119. 

| See Harbison, supra note 136. 
2 1d4., 511 F. Supp. 2d at 894. 


"3 See Resweber, supra note 119 (four-justice plurality opinion). 
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courts would ever find any punishment to be unconstitutional. 
And, undoubtedly, a punishment may be cruel and unusual 
despite legislative approval.'”* 

In Trop v. Dulles,'”> the U.S. Supreme Court held that a 
statute punishing wartime desertion by forfeiture of citizenship 
was cruel and unusual punishment. Notably, the Court stated 
it was not entirely clear that “Congress fully appreciated the 
fact that [the statute] rendered a convicted deserter stateless.”!”° 
The Court further stated that while Congress had amended the 
statute to ameliorate its effects, the amendments actually cre- 
ated graver problems by allowing military officials to arbitrarily 
decide which offenders would be rendered stateless.'!’’? The 
Court was unconcerned whether Congress intended to inflict 
cruel and unusual punishment, and it pointedly recognized that 
Congress probably did not have this intent. Trop clearly shows 
that legislative intent to inflict cruel and unusual punishment is 
not a relevant consideration in a method-of-punishment chal- 
lenge. Similarly, four justices in Resweber concluded that state 
officials’ lack of intent to cause pain was irrelevant.'”8 

[32] Scientific knowledge about electricity and its effects 
on the human body has vastly expanded since 1913, when the 
Nebraska Legislature first selected electrocution over hang- 
ing.'” “Time works changes, brings into existence new condi- 
tions and purposes.”'*® We presume that the Legislature intended 
to select an execution method within constitutional bounds. But 
we conclude that whether the Legislature intended to cause pain 
in selecting a punishment is irrelevant to a constitutional chal- 
lenge that a statutorily imposed method of punishment violates 
the prohibition against cruel and unusual punishment. 


™ See Trop, supra note 140. 

175 Td. 

© Td. 356 U.S. at 89 n.4. 

177 Td. 

"8 See Resweber, supra note 119. 

179 See 1913 Neb. Laws, ch. 32, § 2711, p. 108. 
180 Weems, supra note 111, 217 U.S. at 373. 
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[33] In sum, we conclude that the relevant legal standards in 
deciding whether electrocution is cruel and unusual punishment 
are whether the State’s chosen method of execution (1) presents 
a substantial risk that a prisoner will suffer unnecessary and 
wanton pain in an execution, (2) violates the evolving stan- 
dards of decency that mark a mature society, and (3) minimizes 
physical violence and mutilation of the prisoner’s body. Having 
established the relevant legal standards, we turn to our standard 
of review. 


(c) Standard of Review 


(i) Questions of Law and Fact 

[34] This challenge to the constitutionality of electrocution 
as a method of execution presents a mixed question of law and 
fact. In constitutional challenges presenting mixed questions 
of law and fact, we normally review the district court’s find- 
ings of fact for clear error.'*' Here, however, the constitutional 
implications involved in any death penalty case require us to 
independently and scrupulously examine the entire record. In 
challenges to the constitutionality of a method of execution, 
we determine whether the trial court’s conclusions are sup- 
ported by substantial evidence.'* On questions of law, we 
resolve issues independently of the determination reached by 
the court below.'* 

[35,36] Whether a method of inflicting the death penalty 
inherently imposes a significant risk of causing pain in an 
execution is a question of fact.'** The ultimate issue, whether 
electrocution violates the constitutional prohibition against cruel 
and unusual punishment, presents a question of law.'® 


181 See, e.g., State v. Bakewell, 273 Neb. 372, 730 N.W.2d 335 (2007); State v. 
Sims, 272 Neb. 811, 725 N.W.2d 175 (2006); State v. Fernando-Granados, 
268 Neb. 290, 682 N.W.2d 266 (2004); State v. Burdette, 259 Neb. 679, 611 
N.W.2d 615 (2000). 


182 See Webb, supra note 125. 
183 See State v. Tompkins, 272 Neb. 547, 723 N.W.2d 344 (2006). 
184 See, Taylor, supra note 136; Fierro, supra note 136. 


'85 See Fierro, supra note 136. 
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(ii) Deference Due Legislature 

[37-39] Legislatures are not required to select the least 
severe penalty possible, so long as the penalty selected is not 
cruelly inhumane or disproportionate to the crime.'** Regarding 
statutory punishments, however, on three occasions we have 
overstated the Legislature’s authority under the constitutional 
prohibition against cruel and unusual punishment. We stated 
that the constitutional provision preventing cruel and unusual 
punishment was not intended to abridge the Legislature’s power 
to select such punishment as it deems most effective in the 
suppression of crime.'*’ This statement is clearly too broad. Its 
roots can be traced to case law preceding the U.S. Supreme 
Court’s application in 1962 of the 8th Amendment to the 
states through the 14th Amendment.'** As noted, the Supreme 
Court has specifically held that “the Eighth Amendment is a 
restraint upon the exercise of legislative power,’'® as is the 
Nebraska Constitution’s prohibition against cruel and unusual 
punishment. More recently, however, we have stated: ““The 
Legislature determines the nature of the penalty imposed, and 
so long as that determination is consistent with the Constitution, 
it will not be disturbed by the courts on review.’”'”° 

[40,41] When we review challenges to criminal statutes, 
we presume that the statutes are constitutional.'?! And the bur- 
den to clearly show that a statute is unconstitutional rests 
upon the challenger.’ Yet presumptions can be overcome, 
and the Legislature cannot establish a method of execution 


186 State v. Michalski, 221 Neb. 380, 377 N.W.2d 510 (1985), citing Gregg, 
supra note 123. 


'87 Michalski, supra note 186; State v. Ruzicka, 218 Neb. 594, 357 N.W.2d 457 
(1984); State v. Tucker, 183 Neb. 577, 162 N.W.2d 774 (1968). 


'88 See Robinson, supra note 124. 
18° Gregg, supra note 123, 428 USS. at 174. 


'90 In re Petition of Nebraska Community Corr. Council, 274 Neb. 225, 230, 
738 N.W.2d 850, 854 (2007), quoting State v. Divis, 256 Neb. 328, 589 
N.W.2d 537 (1999). 


91 See Thomas, supra note 15. 
192 See State v. Hynek, 263 Neb. 310, 640 N.W.2d 1 (2002). 
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that offends the constitutional guarantee against cruel and 
unusual punishment. 


(d) Parties’ Contentions 

Mata contends that his challenge to electrocution is not limited 
to the current protocol, which the Department of Correctional 
Services adopted in 2004. He argues that electrocution is cruel 
because it burns and mutilates the body and presents an unnec- 
essary risk of pain. He also argues that electrocution no longer 
comports with evolving standards of decency because every 
state that authorizes the death penalty, except Nebraska, has 
rejected electrocution. 

The State, of course, views the matter differently. The State 
contends that the district court concluded Mata failed to carry 
his burden of proof under the appropriate constitutional stan- 
dard. That argument, however, relies upon a constitutional 
standard that we have rejected—a requirement that the prisoner 
show a legislative intent to cause pain and suffering. The State 
also argues that even if the prisoner remains conscious for 15 
to 30 seconds, no basis exists for concluding that electrocution 
involves unnecessary pain. Finally, the State argues that it is 
“undisputed that electrocution can and does cause the instanta- 
neous death of a condemned prisoner.”'” 

Although Mata contends that his challenge is directed at 
electrocution and not at the current protocol, an understanding 
of the current protocol is important because of its similarity to 
earlier electrocution procedures. We begin by explaining why 
the protocol was changed in 2004. 


(e) Nebraska Statutes Require a Continuous Electric Current 
but Fail to Specify Its Strength or Force 

In 2000, the district court determined, in part, that the State’s 
1994 electrocution protocol did not comply with § 29-2532 
because the current was not continuous. This order was part 
of the record in Mata I. Section 29-2532 provides in part that 
“{t]he mode of inflicting the punishment of death, in all cases, 
shall be by causing to pass through the body of the convicted 


'3Brief for appellee at 46. 
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person a current of electricity of sufficient intensity to cause 
death; and the application of such current shall be contin- 
ued until such convicted person is dead.” The 1994 protocol 
required prison officials to apply two 30-second sequences of 
electric current for a 155-pound person, with a 20-second pause 
in between shocks. In each sequence, the protocol called for 
officials to apply 2,450 volts for 8 seconds, followed by 480 
volts for 22 seconds. In the 1990’s, prison officials applied four 
sequences of current to electrocute three prisoners. 

In response to the district court’s order, prison officials 
changed the protocol in 2004. The new protocol is also stan- 
dardized to a 155-pound person. But the new protocol requires 
prison officials to apply 2,450 volts of electric current in one 
15-second continuous application. 

The exact strength of the current is unknown. The protocol 
does not specify the amperage, which is the measure of elec- 
trical energy in a current. A retired prison administrator who 
developed the original protocol in the 1980’s testified that he 
had an ammeter installed. He explained that he did this because 
the risk of fire from the sponges drying out increases if 8 to 10 
amperes are applied for too long. He stated that the State uses 
6 to 8 amperes and no more than 10. But the executing official 
for the 1990 electrocutions believed the ammeter simply showed 
the system was working within the correct range. He did not 
recall the amperage used or watch the voltage meter during the 
1990 electrocutions. During electrocutions, prison officials do 
not record the amperage or voltage or use a regulator to ensure 
that the voltage does not drop below the required amount. 

The strength of an electric current flowing through a conduc- 
tor can be calculated if the voltage and a conductor’s resistance 
to a current are known. But as the district court noted, experts 
do not agree on the human body’s resistance as a conductor. 
Ronald K. Wright, M.D., the certified pathologist who recom- 
mended the State’s 2004 protocol, testified that it would be 
unethical for physicians to make these determinations and that 
states do not measure the voltage exiting a prisoner’s body 
during an electrocution. Because he had to rely on medical 
journals from the 1890’s, he did not know whether a prisoner’s 
size or height would affect the body’s resistance. Because there 
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has never been monitoring, the strength of the current flow- 
ing through a prisoner’s body in Nebraska electrocutions is 
unknown. This evidence supports the district court’s finding 
that the effect of electric current in a prisoner’s body cannot 
be predicted. 


(f) Preparations for Electrocution 

Before the execution, the prisoner’s head and left leg are 
shaved where the electrodes will be placed. Both the State and 
defense experts agree that a high voltage electric current causes 
the body to violently react with muscle contractions. Shock 
victims have been known to suffer broken bones and dislocated 
joints from the force of these contractions. Consequently, offi- 
cials must tightly strap the prisoner’s torso, hips, arms, legs, 
ankles, and wrists to the electric chair. Witnesses observed 
prisoners slamming against these straps during an electrocution. 
Also, officials fasten the prisoner’s head to the chair with a wide 
leather strap across the face, with a cutout for the nose. 

After the prisoner is strapped in tightly, officials place a 
34-inch circular electrode plate on the crown of the prisoner’s 
head and a similar grounding electrode on the prisoner’s left 
calf to create a circuit path through the body. They place larger 
natural sponges, which have been soaked in a saline solution, 
under each electrode next to the prisoner’s skin. The saline ions 
form a bridge between the prisoner’s body and the electrodes 
and are intended to keep the electricity from flowing outside 
the body. Electricity follows ions and will seek the path of least 
resistance. Wright testified that the sponge must be damp or the 
sponge and the prisoner may catch on fire. 


(g) The Prisoner’s Body Is Burned 

Burning of the prisoner’s body is an inherent part of an 
electrocution. Wright testified that under the protocol he recom- 
mended, there would be burning and the possibility of severe 
skin burns in the last seconds of the 15-second application. He 
stated that the prisoner’s skin could reach a temperature of 200 
degrees. The protocol shows that the State expects burning and 
keeps a fire extinguisher close by. 
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During an electrocution, the executing official watches for 
smoke coming from the prisoner’s head or leg. But the execut- 
ing official for the three electrocutions performed in the 1990’s 
testified that only smoke from the head would require interrup- 
tion of the current, not smoke from the leg. Further, the proto- 
col requires officials to interrupt the current only for extensive 
smoke; officials anticipate smoke equivalent to a burning cigar. 
If flames appear, the protocol requires officials to stop the cur- 
rent to check the sponges and tighten the electrodes. 

Under the 1994 protocol used during the three 1990’s elec- 
trocutions, witnesses testified that they saw smoke coming from 
the prisoner’s leg and could smell burning flesh in the view- 
ing room. A media witness of the 1997 electrocution reported 
seeing smoke coming from the prisoner’s head also. A prison 
official testified that he had smelled a lingering odor of burning 
flesh in the death chamber after all three electrocutions. The 
coroner’s reports showed that there were severe ring burns on 
the prisoners’ heads where officials had attached the electrode 
plate. A witness also testified to viewing a prisoner’s body after 
an electrocution. She reported sagging skin on the sides of the 
prisoner’s head from the temple areas and cheeks to above and 
behind the ears. 

The State concedes that burning is an inherent part of an 
electrocution but contends that it is localized. The district court, 
however, found that current density is highest at the electrodes 
and especially in the left leg. The left leg is where all of the 
current must pass to exit to the ground electrode. Third-degree 
burns and charring often appear at the head and left leg elec- 
trodes. Defense experts reviewing post mortem photographs of 
the prisoners concluded the electric current was causing severe 
burning and charring of the prisoners’ left legs from the knee 
to the foot. In addition, the current vaporizes water in the skin 
causing severe steam burns and blistering, and leaving the skin 
in some areas separated and sagging following an electrocution. 
We disagree with the State’s characterization of the burning as 
localized. The evidence shows that severe burning is also likely 
to be present under the 2004 protocol. 
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(h) 2004 Protocol Will Not Eliminate Risk of 
Prisoner Burning or Catching Fire 

In 1994, prison officials changed the protocol to remove 
medical personnel from execution activities. Also, the 2004 
protocol does not require a physician to be present. Under 
the 2004 protocol, after officials stop the current, they must 
wait 15 minutes before calling a coroner. The protocol, how- 
ever, does not specify what officials should do if the coroner 
finds that a prisoner is still alive. But the warden testified 
that if a prisoner were alive after 18 minutes, an official 
would repeat the sequence. The executing official for the 
1990’s electrocutions also testified that if a prisoner were still 
alive, an official, after checking the equipment, would repeat 
the sequence. 

Wright admitted that under the 2004 protocol, the sponge 
could be dry by the time a coroner arrives. He stated that the 
drying out of the sponge is one reason the current cannot be 
applied much longer than 15 seconds. He explained that the 
possibility of a fire is why officials must have a fire extin- 
guisher close. So, by the time a coroner is called, 15 minutes 
after the current is stopped, if the prisoner is still alive, prison 
officials will need to replace the sponges before reapplying 
the current to avoid a fire from a dry sponge. But even if 
they do this, the risk remains that the prisoner’s leg will burn 
at the exit point because the tissue will have already been 
deeply burned. 

Nebraska used imported executioners to perform electrocu- 
tions from 1920 to 1959, and they employed different methods. 
For example, in 1959, the executioner applied 2,200 volts to 
the prisoner five separate times. In 1929, however, the State 
applied 2,300 volts for 19 seconds, which is a similar applica- 
tion to that of the 2004 protocol. Because physicians deter- 
mined that the prisoner was still alive, officials applied the 
current again. Heavy brown smoke from the prisoner’s burning 
leg filled the room. This shows the current protocol will con- 
tinue the mutilation of prisoners’ bodies. It also supports the 
district court’s conclusion that some prisoners will be tortured 
during electrocutions. 
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(i) District Court Found Some Prisoners Would 
Experience Unnecessary Pain and Torture 

The district court’s 2005 order in this appeal illuminates an 
electrocution’s gruesome effects and refutes the State’s argu- 
ment that the court found Mata failed to meet his burden of 
proof. We summarize the important points. 

The court made six specific findings regarding an electric 
current’s physiological effects on humans. First, high voltage 
causes intolerable pain sensations by direct excitation of periph- 
eral sensory nerves. Second, electricity causes widespread exci- 
tation of brain neurons. Third, applying external electricity to 
the brain can damage brain neurons by interrupting their natural 
polarity and lead to the loss of neuron function. The court con- 
cluded, however, that the loss of function was most critical in 
the brain stem because those neurons are the most indispens- 
able to respiration and life. Fourth, high voltage causes intense 
muscle contractions throughout the body, called muscle tetany. 
The muscles remain locked in full contraction as long as the 
current is applied. Fifth, high voltage will not cause fibrilla- 
tion of the heart. Fibrillation is an arrhythmia in which the 
heart quivers in a chaotic pattern instead of intermittently con- 
tracting.'** Sixth, current flowing through the body will cause 
thermal heating, known as joule heating. But it is impossible 
to predict heating in any particular part of the body because of 
wide variations in the current flow. 

The court concluded that it was unknown what path the cur- 
rent would take from the head electrode to the ground electrode 
on the left leg. It stated that experts sharply disagreed over the 
mechanism of death in an electrocution. The State’s experts 
believed that electroporation of neurons would cause instan- 
taneous and irreversible loss of brain function. The defense 
experts believed that the current caused damage to essential 
organs of the body and that death eventually resulted from the 
lack of oxygenated blood. The court concluded that the State’s 
theory of instantaneous death assumed a substantial amount 
of current going to the brain, which was impossible to know. 
The court observed, “[I]f the state’s explanation of the logic 
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of the mechanisms of electrocution and its merit as a means 
of executing the death penalty are true, it is hard to understand 
why virtually all of the world has abandoned the practice except 
for Nebraska.” 

The court found that the skull would limit how much current 
went to the brain. Apart from the current’s full power exiting 
the left leg, the court did not believe the current going to other 
parts of the body, including the brain, could be determined. 
Such a determination was difficult because the body is a large 
mass and humans are not predictable conductors. But because 
the current would result in the frozen contraction of muscles, 
it found that a prisoner’s heart would be unable to pump blood 
during the application of current. This would starve the brain 
and other vital organs of oxygenated blood and cause uncon- 
sciousness within 15 to 30 seconds. 

Nonetheless, the court recognized that hearts frequently 
restart on their own. It noted that Nebraska’s history, and the 
history of electrocutions overall, showed that one application of 
current will sometimes not kill a condemned prisoner. “Since 
it is clear that there is still a pulse or breathing in a number of 
instances ... it seems equally clear that an inmate could revive 
and regain consciousness after application of current under the 
1980s Nebraska protocol and that some have revived after pro- 
tocols used in other cases.” It found that whether Nebraska’s 
inmates had regained consciousness and experienced unneces- 
sary pain during an electrocution is unknown. It observed that 
the State will obviously reapply the current until the prisoner is 
dead but stated that it was impossible to know which prisoners 
would require a second jolt. 

Because the current’s strength and density in different parts 
of the body could not be predicted, the court concluded that 
experts for both sides would sometimes be correct about the 
mechanism of death. The court summed up its own findings and 
conclusions as follows: 

The proposition that judicial electrocutions always result 
in instantaneous and irreversible brain death with the brain 
approaching the boiling point is a myth. It is probably 
the case that some instances of judicial electrocutions do 
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result in instantaneous brain death. It is certainly true that 
all of them do not. 

. . . Electrocution as a method of executing condemned 
prisoners is an extremely violent method of accomplish- 
ing death. It includes some burning, smoke, and involves 
extreme contortion of muscles and tissue of almost every 
part of a person’s body. It includes no effort at all to anes- 
thesize the person into unconsciousness before the mecha- 
nisms of death are employed. 


. . The current mode used for an electrocution in 
Nebraska . . . will result in instantaneous death in some 
cases, and will almost certainly not result in death at all in 
some cases. In still others, it will result in a mechanism of 
death from anoxia with the condemned most likely being 
unconscious during much of the time it takes to die. It is 
unknown what the number of cases will be, nor is it pos- 
sible to predict which case will have which result. The 
current mode used for a judicial electrocution is untested 


... [T]here is no question that the Nebraska practice of 
executing condemned prisoners exclusively by electrocu- 
tion is unique, outdated, and rejected by virtually all the 
rest of the world; including practices for the euthanasia of 
non-human animals. There is also no question that its con- 
tinued use will result in unnecessary pain, suffering, and 
torture for some, but not all of [the] condemned murder- 
ers in this state. Which ones or how many will experience 
this gruesome form of death and suffer unnecessarily; and 
which ones will pass with little conscious suffering cannot 
be known. 

Contrary to the State’s argument, the court did not find that 
Mata had failed to meet his burden of proof. Nothing in the 
evidence or the court’s order supports the State’s argument 
that electrocution indisputably results in instantaneous death. 
The experts clearly dispute this contention. Notwithstanding 
its findings, the court concluded that it was bound by this 
court’s decisions and must overrule Mata’s motion to declare 
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electrocution unconstitutional as a matter of law. Yet, it clearly 
found that some prisoners would remain conscious for 15 to 
30 seconds or during the entire application of the current. It 
further found it was unknown whether the three Nebraska pris- 
oners electrocuted in the 1990’s had regained consciousness 
during the pauses between sequences. But the court found that 
some prisoners could revive and have revived and regained 
consciousness under similar protocols and other protocols. The 
evidence fully supports those findings and undercuts the State’s 
theory of instantaneous death. 


(i) Heart Capable of Restarting 

The district court correctly noted that the experts do not 
agree on how death occurs in an electrocution. All the experts 
testifying about the effect of a high voltage current on the heart 
believed that the heart could sometimes beat again after the cur- 
rent was stopped. This is because the heart has built-in regulators 
independent of the brain. Only a forensic pathologist for the 
defense believed that in most cases, a prisoner’s heart could not 
recover its normal rhythm after the current was stopped. 

As the district court found, however, physicians have detected 
heartbeats after the current is stopped—notably in Nebraska’s 
1929 execution. A physicist for the defense explained that there 
is a well-recognized range of electrical strengths that will cause 
fibrillation of the heart. Electric currents with strengths above 
or below this range will not cause fibrillation, and 2,450 volts 
is above the range. While the heart will not effectively pump 
blood during the application of the current, he believed it would 
almost always recover. 

Similarly, Wright, the State’s expert, had assisted with a few 
autopsies after judicial electrocutions and believed the autop- 
sies showed that the prisoners’ hearts almost always start beat- 
ing again. This evidence supports the district court’s finding 
that some prisoners’ hearts will beat rhythmically again after 
the current is stopped. 


(ii) State’s Theories of Instantaneous Loss of Brain Function 
The defense experts disputed the State’s theory that prisoners 
would always lose consciousness. The State’s contention that 
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electrocution does not subject prisoners to unnecessary pain 
depends on Wright’s theories: the electric current would cause 
instantaneous and irreversible electroporation of brain neurons 
or thermal heating of neurons would reach the point of causing 
cell death within 4 to 5 seconds. If correct, either theory would 
mean instantaneous or near-instantaneous loss of brain function 
and consciousness. 

Wright testified that under the Nebraska protocol, irrevers- 
ible loss of brain functioning would occur within 1 second, or 
“the speed of light.’ He had suggested applying the electric 
current for 15 seconds to cover any possible variations. He 
believed the mechanism of death in a judicial electrocution 
is asphyxiation: The prisoner is unable to breathe because 
of instantaneous electroporation of neurons. Another State’s 
expert, B.J. Wilder, M.D., a neurologist, also testified that the 
brain would be instantly depolarized, causing cell death. As the 
district court explained, electric current can disrupt the natural 
polarity of neurons. If the electroporation is severe enough and 
long enough, it causes denaturation of the neurons. Denaturation 
is a disruption of a cell’s protein configuration, which damages 
the physical properties of the cell’s proteins and results in its 
loss of function. It can be caused by heat or other physical 
or chemical means.'?? Wright believed a secondary cause of 
death was joule heating, which would cause the brain to reach 
a temperature of 110 degrees and to stop functioning within 
4 to 5 seconds. 

Wright based his theories on a few autopsies of electrocuted 
prisoners in which he had assisted. His theory also relied on 
temperature recordings of prisoners’ cerebrums after their elec- 
trocutions in Florida. The cerebrum is the main two-hemisphere 
portion of the brain in the upper part of the cranial cavity.'"° 
Wright had recorded the brain temperatures of between 6 and 
12 prisoners between 1977 and 1993. The bodies had been 
removed from the prison to a location about 1/2 hours away 
before the brain temperatures were taken. Wright did not have 
specific data, but he remembered that many temperatures were 


195 Td. at 440. 
'96 See id. at 302. 


60 275 NEBRASKA REPORTS 


around 98 to 100 degrees and that one temperature had been as 
high as 112 degrees. 

Wright stated that he knew the brains had denatured because 
normally they have the consistency of gelatin but they had 
firmed up. He testified that there is no microscopic evidence that 
neurons have denatured due to thermal heating or depolariza- 
tion because the heating is not high enough to cause observable 
post mortem changes. He did not report discoloration of brain 
tissue and specifically stated that the brain looked normal. 


(iii) Defense Experts Reject State’s Theories 

The defense experts who disputed Wright’s theories included 
Thomas L. Bennett, M.D., a forensic pathologist; Donald D. 
Price, Ph.D., a neurophysicist; and John P. Wikswo, Jr., Ph.D., 
a physicist who had studied the effects of electrical injury. 
They rejected Wright’s theories of instantaneous depolarization 
and denaturation of neurons because they believed he based 
his theories on an assumption that all of the current enters 
the brain. 

Wright admitted that he based his calculation of thermal 
heating of the brain on his belief that all of the current enters 
the brain. He also admitted that a significant delay had occurred 
before anyone took the brain temperatures he had recorded 
and that he did not know the ambient temperatures during the 
delay. Finally, he admitted that Florida applied current to pris- 
oners for almost twice as long as Nebraska’s 2004 protocol 
requires and that many of the temperatures were around 98 to 
100 degrees. 

The defense experts believed that only 5 to 10 percent of the 
electric current, and possibly as little as 2 percent of the cur- 
rent, would pass through the skull to the brain. They explained 
that because the skull is a poor conductor of electricity, it will 
shunt the current away from the brain. That is, the path of least 
resistance is around the prisoner’s head. 

They believed that cell death is a process and that instan- 
taneous loss of brain function was highly unlikely. They also 
believed that the deeper parts of the brain controlling con- 
sciousness and respiration could function even if some parts are 
damaged. They testified that after an electrocution, there is no 
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medical evidence of massive damage in the brain, which would 
indicate instantaneous death, or total loss of neuron function. 
Although there are other pathways through which an electric 
current could enter the brain—e.g., veins and nerves—Wikswo 
did not believe that the current would follow those pathways in 
a judicial electrocution. He explained that the grounding elec- 
trode on the prisoner’s leg would generally cause the current to 
move from the top down. 

Several physical observations supported these opinions. For 
example, most of the physical damage is on the outside of the 
body. The burn rings frequently noted on prisoners’ heads show 
that the electric current arcs around the sponge and moves 
out from the electrode radially around the head. If the current 
were going straight down, there would be a burn disk. Bennett 
reviewed photographs of all three prisoners electrocuted in 
Nebraska during the 1990’s. He noted that the burning on one 
prisoner’s scalp was consistent with arcing from the sponge and 
the skin’s resistance to current. He believed that the circular 
burning on the sides of another prisoner’s head showed the 
current—following the path of least resistance—had gone down 
the sides of his scalp to his neck and body. Similarly, Wikswo 
noted that in a judicial electrocution in Nebraska, a burn on the 
side of a prisoner’s neck showed that the current had gone around 
the outside of his head and entered his body at the neck. 

In addition, Wikswo and Price had reviewed autopsy reports 
from other states and testified that there was no evidence of 
massive damage of prisoners’ brains and only isolated spots 
of denaturation in those brains. Price disagreed with Wright 
that there is no microscopic evidence of denaturation. He had 
deliberately denatured cells and observed the structural disorga- 
nization caused by the breakdown of protein. He testified that 
microscopic observation of brain sections from electrocuted 
prisoners showed no signs of denaturation. Regarding Wright’s 
testimony that the brains of electrocuted prisoners were “firmed 
up,” Bennett testified that denaturation of the brain is a process 
that continues after death so that findings in an autopsy do not 
necessarily reflect the brain’s condition at death. 

In contrast to Wright’s testimony, Wikswo testified that the 
primary indication of thermal denaturation of brain tissue is 
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discoloration. Reports of isolated spots showing denaturation 
could have been caused by secondary heating of the skull under 
the electrode or by the current passing through the skull. But 
if a significant amount of the current was entering the brain, 
Wikswo and Price testified that they would have expected to 
see more damage to other parts of the brain. Instead, other 
parts of the brain showed no discoloration. Price testified that 
the isolated spots indicated that the current, which did enter the 
brain, was not uniform. 

Although the experts disputed much of the physical evidence 
regarding denaturation, the strongest physical evidence that 
undercuts Wright’s theories of total loss of brain function are 
signs of respiration. 

Defense experts explained that parts of the brain located in 
the brain stem and extending up to the midbrain area control 
respiration and consciousness. These areas are deep within 
the brain, away from the skull where the electrode plate is 
attached. These areas of the brain are also the most resilient. 
Because consciousness and respiratory control centers are in 
close proximity, if a prisoner is still breathing after the current 
is stopped, then it is likely that neither area has been depolarized 
to the point of incapacity. Bennett explained that even if elec- 
troporation had injured neuron cells to the point that they will 
die, the effect is like a bad burn to a body. The person does not 
die immediately but dies as the effects keep overwhelming the 
person’s ability to recover. He stated that even after prolonged 
exposure to high voltage, persons still have brain function; they 
do not die immediately. 

Regarding loss of brain function, Wright testified that the 
best indication of brain death was whether a person can breathe 
unassisted. Yet, he admitted that if a prisoner were still breath- 
ing, it indicated significantly less current had passed through 
the brain than he had predicted. Also, he admitted that evidence 
of respiration could not be reconciled with his theory that the 
brain instantly stops functioning. Finally, he admitted that if 
the prisoner were still able to breathe after the current were 
stopped, the prisoner could obtain more brain function and even 
possibly survive. 
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(iv) Evidence Shows Some Prisoners Still Alive 

The State does not conduct autopsies of electrocuted prison- 
ers to review the effects of electric current on the body or the 
condition of internal organs. But physicians were present at 
all of the electrocutions in Nebraska before 1994 and checked 
prisoners for signs of life. Nebraska electrocuted 15 men from 
1920 to 1997. There are obviously no longer witnesses of the 
early executions, so we refer to newspaper accounts in those 
cases that are part of this record. The evidence shows that in 
three known executions, or 20 percent of the total, physicians 
or eyewitnesses reported that the prisoner was still breathing or 
alive after the initial application of current. The most dramatic 
account of a prisoner’s being alive after the current was stopped 
involved almost the same voltage and length as are provided for 
in the 2004 protocol. 

In the 1929 electrocution discussed above, the executioner 
applied a current with 15 amperes and 2,300 volts for 19 sec- 
onds. After officials removed the straps, the physicians exam- 
ined the prisoner. During the second physician’s examination, 
the prisoner’s chest moved, and “[c]onvulsive heaving of the 
youth’s chest and a deep throaty rattle soon gave evidence that 
[the prisoner] was still breathing.” This movement continued at 
intervals that became shorter and shorter, followed by a throaty 
rattle “like a deep snore” that also continued at intervals. The 
physicians again listened for his heartbeat and signaled to the 
executioner to reapply the current. 

Furthermore, the evidence indicates that in the 1994 elec- 
trocution, the State applied 2,450 volts for 17 seconds and that 
the prisoner was still breathing afterward. As noted, the 1994 
protocol required prison officials to apply two sequences of 
current: 2,450 volts for 8 seconds, followed by 480 volts for 22 
seconds. However, the prison administrator who developed the 
1994 protocol testified that in 1994, he recommended officials 
apply the 2,450-volt current for 17 seconds instead of 8 seconds 
in the first sequence, because the prisoner weighed 212 pounds. 
He believed his recommendation was accepted. No other testi- 
mony refutes or confirms this alteration. But if true, in 1994, 
the State had to apply 2,450 volts for 2 seconds longer than 
the 15 seconds required by the 2004 protocol. An eyewitness 
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testified that the prisoner appeared to be breathing after the 
executioner stopped the initial current and that she heard him 
make a low guttural growl near the end of the second jolt. 

As the district court noted, Nebraska is not unique in reports 
of prisoners breathing after the current is stopped. A defense 
expert, who had extensively reviewed eyewitness accounts of 
electrocutions in other states, testified that prisoners occa- 
sionally show signs of consciousness during an electrocution. 
For example, he stated that a second application of current 
was required in 15 percent of the electrocutions conducted in 
Virginia. He had also reviewed 15 narrated audiotapes of judi- 
cial electrocutions in Georgia. In two cases, there were signs of 
consciousness. One prisoner had a nervous tic and was bobbing 
his head when he was led into the death chamber. After the first 
current sequence, the officials noted that he was still breathing 
and then started to bob his head again. 

Similarly, defense experts testified that many reports exist of 
prisoners still breathing after the current is stopped. They also 
pointed out there are many examples of high voltage shock vic- 
tims who survived. Those victims reported remaining conscious 
throughout the shock, even when their head is the point of 
contact with a high voltage current. Bennett testified that indi- 
viduals had retained full consciousness about 50 percent of the 
time. Persons who survived these shocks reported excruciating 
pain. Defense experts do not believe that prisoners are rendered 
instantly unconscious in a judicial electrocution and that they 
suffer similarly while conscious. 


(v) Sources of Pain in an Electrocution 

Obviously, a conscious prisoner would suffer excruciating 
pain from the electrical burning that is occurring in the body. 
But defense experts explained that there are other ways a high 
voltage current causes pain. Price had extensively researched 
pain mechanisms in the brain. He explained that the electric cur- 
rent that did enter the brain would excite multiple areas in the 
brain known to cause pain when electrically stimulated. Also, 
alternating current, which alternates in polarity 60 times per 
second and is used in electrocutions, is known to repetitively 
excite nerve tissue. Price also testified that a prisoner would 
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experience extreme air hunger because the prisoner cannot 
breathe while his or her diaphragm is rigidly contracted. 

Bennett testified that he did not believe a prisoner’s thalamus, 
which is the sensory relay center in the midbrain area, is com- 
pletely destroyed in an electrocution; thus, a prisoner experi- 
ences extreme pain and suffering from electrical stimulation of 
sensory nerves in the skin and muscles. He explained that the 
skin is rich in nerve fibers with skin receptors that send mes- 
sages to the brain when stimulated. Wikswo explained that the 
brain could not distinguish between different types of stimula- 
tions of pain receptors in the body or skin. Muscles also have 
pain receptors, so the violent contractions of muscles through- 
out the body would be painful. In addition, the heart’s contrac- 
tion is like the pain of a heart attack. 

Wright admitted that when an electric current passes through 
the body from hand to hand, shock victims who suffer depolar- 
ization in their joints do not instantly lose functioning in their 
arms and hands and still feel intense pain. Further, his admis- 
sions during cross-examination bolster the defense experts’ 
opinions that this type of conscious suffering is possible. 


(vi) Evidence Supports Court’s Finding That Some 
Prisoners Will Experience Unnecessary 
Pain, Suffering, and Torture 

This evidence substantially supports the district court’s con- 
clusion that electrocution “will result in unnecessary pain, suf- 
fering, and torture” for some condemned prisoners. Contrary 
to the State’s argument, there is abundant evidence that pris- 
oners sometimes will retain enough brain functioning to con- 
sciously suffer the torture high voltage electric current inflicts 
on a human body. The evidence supports the district court’s 
statement that instantaneous and irreversible brain death is a 
myth. As Wright admitted, “[i]f you reduce the amount of cur- 
rent or you interpose something with a high resistance in that 
same pathway, then you will create an implement of torture.” 
According to the evidence, that “something” in some cases is 
the prisoner’s skull. 

The evidence also supports the district court’s statement that 
the evidence shows one application of current will not always 
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kill a prisoner. And sometimes, a prisoner will die more slowly 
from oxygen deprivation and damage to the body’s vital organs. 
The State’s expert admitted that a prisoner who can breathe 
could survive and regain more brain function, even assuming 
that the prisoner lost total consciousness during the application 
of the current. No one knows how long a prisoner could lan- 
guish in agony, attempting to breathe, while the State passively 
waits to see if he or she dies. 

This evidence shows that death and loss of consciousness 
is not instantaneous for many condemned prisoners. Far from 
the assumption in early U.S. Supreme Court decisions that 
“[e]lectrocution has been approved only in a form that elimi- 
nates suffering,’!°’ the evidence here shows that electrocution 
inflicts intense pain and agonizing suffering. The record sup- 
ports the district court’s statement that no expert could predict 
with certainty the result for any particular condemned prisoner. 
But certainty is not required. The standard is whether the pun- 
ishment creates a substantial risk that a prisoner will suffer 
unnecessary and wanton pain in an execution. 

We reject the State’s argument that electrocution would not 
be cruel and unusual punishment if a prisoner remained con- 
scious for 15 to 30 seconds. Fifteen to thirty seconds is not a 
blink in time when a human being is electrically on fire. We 
reject the State’s argument that this is a permissible length of 
time to inflict gruesome pain. It is akin to arguing that burn- 
ing a prisoner at the stake would be acceptable if we could be 
assured that smoke inhalation would render him unconscious 
within 15 to 30 seconds. 

[42] Given the evidence and the district court’s finding 
thereon, we conclude that electrocution will unquestionably 
inflict intolerable pain unnecessary to cause death in enough 
executions so as to present a substantial risk that any prisoner 
will suffer unnecessary and wanton pain in a judicial execution 
by electrocution. 


‘7 Resweber, supra note 119, 329 U.S. at 474 (four-justice dissent- 
ing opinion). 
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(j) Conclusion: Electrocution Is Cruel and 
Unusual Punishment 

[43] Besides presenting a substantial risk of unnecessary 
pain, we conclude that electrocution is unnecessarily cruel in 
its purposeless infliction of physical violence and mutilation of 
the prisoner’s body. Electrocution’s proven history of burning 
and charring bodies is inconsistent with both the concepts of 
evolving standards of decency and the dignity of man. Other 
states have recognized that early assumptions about an instan- 
taneous and painless death were simply incorrect and that there 
are more humane methods of carrying out the death penalty. 
Examined under modern scientific knowledge, “[electrocution] 
has proven itself to be a dinosaur more befitting the labora- 
tory of Baron Frankenstein than the death chamber” of state 
prisons.'*8 We conclude that death by electrocution as provided 
in § 29-2532 violates the prohibition against cruel and unusual 
punishment in Neb. Const. art. I, § 9. 


(k) Resolution 

Having concluded that electrocution is cruel and unusual 
punishment, we face the question of how to dispose of this 
appeal. The fact remains that although the Nebraska stat- 
utes currently provide no constitutionally acceptable means 
of executing Mata, he was properly convicted of first degree 
murder and sentenced to death in accord with Nebraska law. 
We have already affirmed his conviction.'” His sentence of 
death, although it cannot be implemented under current law, 
also remains valid. 

[44,45] Under Nebraska law, the sentencing panel can fix 
the sentence either at death or at life imprisonment.*”? Because 
a panel’s sentencing authority does not extend beyond that, the 
method of imposing a death sentence is not an essential part of 


198 Jones v. State, 701 So. 2d 76, 87 (Fla. 1997) (Shaw, J., dissenting). 
See Mata I, supra note 2. 
200 See Neb. Rev. Stat. § 29-2522 (Cum. Supp. 2006). 
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the sentence.*"' And Nebraska’s statutes specifying electrocu- 
tion as the mode of inflicting the death penalty are separate, 
and severable, from the procedures by which the trial court 
sentences the defendant.”” In short, that a method of execution 
is cruel and unusual punishment “*“‘bears solely on the legality 
of the execution of the sentence and not on the validity of the 
sentence itself.’’”*°? Because we find no error in imposing a 
sentence of death, we affirm the district court’s judgment. 

[46] On direct appeal in a capital case, our responsibility 
extends beyond the validity of the conviction and sentence. We 
are also charged with the duty to administer and supervise the 
implementation of the death penalty by appointing the day for 
execution of the sentence and issuing a death warrant.” It is 
in exercising that duty that we have considered whether elec- 
trocution is constitutional.” And obviously, the State cannot 
carry out Mata’s sentence without a constitutionally acceptable 
method of execution. 

Thus, although we affirm the judgment, we decline to “appoint 
a day certain for the execution of the sentence’*® and stay 
Mata’s execution.”” When the State moves that an execution 


201 See, State v. McDermott, 200 Neb. 337, 263 N.W.2d 482 (1978); Iron Bear 
v. Jones, 149 Neb. 651, 32 N.W.2d 125 (1948). Cf., Malloy, supra note 
115; Poland v. Stewart, 117 F.3d 1094 (9th Cir. 1997); State v. Jones, 200 
La. 808, 9 So. 2d 42 (1942); State v. Brown, 342 Mo. 53, 112 S.W.2d 568 
(1938); State v. Fitzpatrick, 211 Mont. 341, 684 P.2d 1112 (1984); Alberty 
v. State, 10 Okla. Crim. 616, 140 P. 1025 (1914); Ex parte Granviel, 561 
S.W.2d 503 (Tex. Crim. App. 1978) (en banc). 


202 See, § 29-2532 and Neb. Rev. Stat. § 29-2533 (Reissue 1995); 1913 Neb. 
Laws, ch. 32, § 1, p. 108. Cf. Dawson, supra note 154. 


203 See, People v. Samayoa, 15 Cal. 4th 795, 864, 938 P.2d 2, 48, 64 Cal. Rptr. 
2d 400, 446 (1997). Accord People v. Holt, 15 Cal. 4th 619, 937 P.2d 213, 
63 Cal. Rptr. 2d 782 (1997). See, also, Com. v. Terry, 513 Pa. 381, 521 A.2d 
398 (1987). 


204 See, Moore, supra note 97; State v. Palmer, 246 Neb. 305, 518 N.W.2d 899 
(1994); Neb. Rev. Stat. § 29-2528 (Reissue 1995). 


205 See Moore, supra note 97. 
706 § 29-2528. 


207See Moore, supra note 97. 
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date be set, in addition to the other requirements for such a 
motion,’ the State should allege, and be prepared to demon- 
strate, that a constitutionally acceptable method of carrying out 
Mata’s sentence is available. 


VI. CONCLUSION 

Mata’s sentence of death is affirmed. But under our system 
of government, while the Legislature may vote to have the death 
penalty, it must not create one that offends constitutional rights. 
We recognize the temptation to make the prisoner suffer, just 
as the prisoner made an innocent victim suffer. But it is the 
hallmark of a civilized society that we punish cruelty without 
practicing it. Condemned prisoners must not be tortured to 
death, regardless of their crimes. 

And the evidence clearly proves that unconsciousness and 
death are not instantaneous for many condemned prisoners. 
These prisoners will, when electrocuted, consciously suffer the 
torture that high voltage electric current inflicts on the human 
body. The evidence shows that electrocution inflicts intense pain 
and agonizing suffering. Therefore, electrocution as a method 
of execution is cruel and unusual punishment in violation of 
the Nebraska Constitution, article I, § 9. And, without a consti- 
tutionally acceptable method of execution, Mata’s sentence of 
death is stayed. 

SENTENCE AFFIRMED, AND EXECUTION STAYED. 


208 See Palmer, supra note 204. 


HeEavican, C.J., concurring in part, and in part dissenting. 

Although I agree with the first seven parts of the majority’s 
analysis, I respectfully dissent from the majority’s conclusion 
that electrocution—a means of execution used in America for 
well over a century—is no longer constitutional. I therefore 
write separately to not only voice my dissent from that con- 
clusion, but also to express sincere reservations with several 
aspects of the analysis used to generate it. 


I. 
Early in its analysis, the majority acknowledges that the 
U.S. Supreme Court has indicated electrocution is not cruel 
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and unusual. Accordingly, the majority concedes that it has 
no authority to hold that electrocution violates the Eighth 
Amendment. But as it is this court’s “duty to safeguard our 
state Constitution,’ the majority purports to resolve whether 
“electrocution is prohibited by the Nebraska Constitution’s pro- 
scription against inflicting cruel and unusual punishment.” After 
a lengthy analysis, the majority concludes that electrocution is, 
in fact, a violation of the Nebraska Constitution. 

The concern, of course, is that we have long held that our 
constitution’s cruel-and-unusual-punishment provision is no 
more stringent than is the Eighth Amendment to the federal 
Constitution.! Thus, if the Nebraska Constitution does not 
require anything more than the federal Constitution regarding 
cruel and unusual punishment, and the U.S. Supreme Court has 
indicated that electrocution is not cruel and unusual under the 
federal Constitution, I cannot see how electrocution violates the 
Nebraska Constitution. 


A. 

Conceivably, the majority could have reached its result by 
merely overruling the cases which established the similarity 
between the Nebraska and federal Constitutions. However, the 
majority’s opinion lacks any such declaration. I trust that if the 
majority intended such a sweeping change in our constitutional 
doctrine, it would have done so explicitly. 

Moreover, even if the majority had held that the Nebraska 
Constitution requires more than the federal Constitution, such a 
position would be difficult to defend. As the majority acknowl- 
edges, the cruel-and-unusual-punishment provision in article 
I, § 9, of the Nebraska Constitution contains the exact same 
language as that found in the Eighth Amendment. Both provi- 
sions provide that “[e]xcessive bail shall not be required, nor 
excessive fines imposed, nor cruel and unusual punishment[s] 


' State v. Hurbenca, 266 Neb. 853, 669 N.W.2d 668 (2003); State v. Moore, 
256 Neb. 553, 591 N.W.2d 86 (1999); State v. Michalski, 221 Neb. 380, 
377 N.W.2d 510 (1985); State v. Brand, 219 Neb. 402, 363 N.W.2d 
516 (1985). 
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inflicted.” Of course, it would be exceedingly difficult—and 
perhaps a touch disingenuous—to insist that identical language 
has two different meanings. 

It should be indisputable that either the Nebraska Constitution 
is a mirror of the Eighth Amendment, in which case U.S. 
Supreme Court precedent is conclusive, or that the Nebraska 
Constitution requires more than the Eighth Amendment, in 
which case this court would not be bound by U.S. Supreme 
Court case law. By contradicting U.S. Supreme Court precedent 
and yet declining to say that article I, § 9, is any different than 
the Eighth Amendment, the majority has left us in a sort of 
constitutional limbo: Our state’s constitutional limit on cruel and 
unusual punishment is not quite like the federal Constitution, 
yet not quite distinct from it either. 

The confusion surrounding the majority’s constitutional anal- 
ysis is heightened when the majority relies on “federal precedent 
for guidance” on this issue. The numerous subsequent cites to 
federal case law confirm that the majority retained federal court 
approaches to this Eighth Amendment question, yet jettisoned 
the U.S. Supreme Court’s ultimate answer. In other words, the 
majority relied upon those aspects of federal law that supported 
its conclusion and ignored the remainder that did not. 


B. 

Indeed, the unmistakable tone of the majority opinion is that 
In re Kemmler’-—the U.S. Supreme Court decision most often 
cited as support for the constitutionality of electrocution—is an 
anachronism. The majority relies upon the dissent to Glass v. 
Louisiana,’ in which Justice Brennan expresses the belief that In 
re Kemmler “was grounded on a number of constitutional prem- 
ises that have long since been rejected and on factual assump- 
tions that appear not to have withstood the test of experience.” 


2 U.S. Const. amend. VIII; Neb. Const. art. I, § 9. 
3 In re Kemmler, 136 U.S. 436, 10 S. Ct. 930, 34 L. Ed. 519 (1890). 


+ Glass v. Louisiana, 471 U.S. 1080, 1081, 105 S. Ct. 2159, 85 L. Ed. 2d 
514 (1985) (Brennan, J., dissenting from denial of certiorari; Marshall, 
J., joins). 
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Accordingly, Justice Brennan—and, indeed, the majority here— 
regards In re Kemmler as “antiquated authority.” 

Not long after expressing such sentiment, the majority points 
out that Nebraska is the only state that mandates electrocu- 
tion and that the U.S. Supreme Court will almost certainly not 
“accept an appeal on the issue from any other jurisdiction.” As 
such, the majority feels an ultimate determination as to the con- 
stitutionality of electrocution “has fallen to this court.” 

These comments suggest the majority believes that by strik- 
ing down electrocution under the Nebraska Constitution, it is 
doing what the modern U.S. Supreme Court would do under the 
Eighth Amendment if it, too, were “presented with evidence of 
a nature and quality that the Supreme Court never considered 
when it held electrocution was not cruel and unusual punish- 
ment.” This would explain the majority’s decision to resolve this 
case under article I, § 9, of the Nebraska Constitution—a move 
that obviates the need to defer to “antiquated” U.S. Supreme 
Court authority—yet nonetheless rely entirely on federal Eighth 
Amendment precedent. 

Of course, if the majority were truly confident that it is not 
doing anything the U.S. Supreme Court itself would not do 
today, it would not have been necessary to draw the Nebraska 
Constitution into the question. Instead, the majority could have 
simply emphasized Jn re Kemmler’s antiquity, highlighted the 
uniqueness of this factual record, and then expressed that it 
wished it could—but was unable to—reach a different result.° 
This would have given the U.S. Supreme Court the opportu- 
nity to grant certiorari and overrule precedent the majority 
believes is so clearly outdated. Instead, the majority chooses 
to essentially retain the Eighth Amendment’s proscriptions but 
avoids the problem of having to overrule a U.S. Supreme 
Court decision by purporting to reach its result under the 
Nebraska Constitution. 


5 Id., 471 U.S. at 1083. 

© See, e.g., Trident Center v. Connecticut General Life Ins., 847 F.2d 564 (9th 
Cir. 1988) (discussing Pacific Gas & E. Co. v. G. W. Thomas Drayage etc. 
Co., 69 Cal. 2d 33, 442 P.2d 641 (1968)). 
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While this approach may serve the majority’s purpose, I 
believe it does so at the expense of clarity in our constitutional 
doctrine. Before today’s decision, lower courts could rest with 
confidence on the belief that our constitution requires noth- 
ing more than the Eighth Amendment with regard to methods 
of punishment. By reaching a conclusion that contradicts U.S. 
Supreme Court precedent, this decision will give lower courts 
reason to question that belief. At a minimum, attorneys may 
exploit the ambiguity in today’s decision in subsequent cases. 


C. 

Given the majority’s reliance on the Nebraska Constitution, 
there may be speculation that today’s decision is immune 
from certiorari review. If true, the majority’s decision would 
conclusively resolve the constitutionality of electrocution 
because, as the last state that mandates electrocution, the U.S. 
Supreme Court could only address the constitutionality of 
execution on an appeal from this court. For reasons set forth 
below, I am of the belief that today’s decision is not immune 
from certiorari review despite the majority’s references to the 
Nebraska Constitution. 

It is well settled that the U.S. Supreme Court is precluded 
from hearing an appeal from a state’s highest court where 
that court’s decision was the product of state law—statu- 
tory or constitutional.’ This rule of independent and adequate 
state grounds reflects the principle that state courts are the 
final arbiters of their own laws.® In such cases, it would be 
superfluous, and thus a violation of Article II’s proscription 
against advisory opinions, for the Court to resolve any remain- 
ing federal issues.” The question, however, is how to identify 
whether a state court’s decision truly rests on independent and 


7 John E. Nowak & Ronald D. Rotunda, Constitutional Law § 2.13 (7th 
ed. 2004). 


8 Michigan v. Long, 463 U.S. 1032, 103 S. Ct. 3469, 77 L. Ed. 2d 
1201 (1983). 


° Td. 
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adequate state grounds. The Court addressed this very question 
in Michigan v. Long." 

At issue in Long was whether a police officer could con- 
duct a protective search of the passenger compartment of an 
automobile that had been lawfully stopped. Citing its state 
constitution, the Fourth Amendment, and federal case law, the 
Michigan Supreme Court concluded that such a search was ille- 
gal. The U.S. Supreme Court granted certiorari. Before address- 
ing the merits of the case, the respondent argued that the 
U.S. Supreme Court did not have jurisdiction to hear the case 
because the Michigan Supreme Court’s decision was based on 
the Michigan Constitution and thus had an independent and 
adequate state ground. 

In response to that argument, the U.S. Supreme Court 
announced that when 

a state court decision fairly appears to rest primarily on 
federal law, or to be interwoven with the federal law, and 
when the adequacy and independence of any possible 
state law ground is not clear from the face of the opinion, 
we will accept as the most reasonable explanation that 
the state court decided the case the way it did because it 
believed that federal law required it to do so." 
The rationale is that when a state court construes state law in 
light of federal authorities, “[t]he state ground is not really 
‘independent’ of the federal ground.””” In that case, “the U.S. 
Supreme Court may review because the state court may have 
misapprehended federal law.” 

Applying its rule to the case before it, the U.S. Supreme 
Court in Long concluded that the Michigan Supreme Court’s 
decision did not rest on independent and adequate state grounds. 
The Court noted that “[a]part from its two citations to the State 
Constitution, the [Michigan Supreme Court] relied exclusively 


'0 Long, supra note 8. 


1 Td., 463 U.S. at 1040-41. 
Nowak & Rotunda, supra note 7 at 112. 
8 Td. 
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on its understanding of . . . federal cases.”'* Moreover, the Court 
observed that “[n]Jot a single state case was cited to support the 
state court’s holding that the search of the passenger compart- 
ment was unconstitutional.”'® 

The same is true of the majority’s opinion in this case. 
Although the majority refers to the Nebraska Constitution, it 
fails to cite to a single Nebraska case in support of its conclu- 
sion that electrocution is unconstitutional. The entirety of the 
majority’s analysis is based on cites to federal case law. Indeed, 
the majority itself conceded that it “look[ed] to federal prec- 
edent for guidance” in deciding this issue. Under Long, such 
reliance suggests that the majority’s decision is without an inde- 
pendent state ground. 

The majority’s assertion that “the Nebraska Constitution gov- 
erns this issue” does not at all diminish this fact. First, the 
majority never declares that the Nebraska Constitution is more 
restrictive than the Eighth Amendment. But even if it had, that 
alone would almost certainly not have been enough to overcome 
the effect of the majority’s reliance on federal case law in light 
of Long: “Even if we accept that the Michigan Constitution 
has been interpreted to provide independent protection for cer- 
tain rights also secured under the Fourth Amendment, it fairly 
appears in this case that the Michigan Supreme Court rested its 
decision primarily on federal law.”'® As a result, the majority’s 
“references to the State Constitution in no way indicate that the 
decision below rested on grounds in any way independent from 
the state court’s interpretation of federal law.”!” 


I. 
I am also hesitant about the majority’s conclusion that “[a] 
method of execution violates the prohibition against cruel and 


4 Long, supra note 8, 463 U.S. at 1043 (emphasis in original). 

'S Td. 

'6 Id., 463 U.S. at 1044. See, also, South Dakota y. Neville, 459 U.S. 553, 
103 S. Ct. 916, 74 L. Ed. 2d 748 (1983); Delaware v. Prouse, 440 U.S. 


648, 99 S. Ct. 1391, 59 L. Ed. 2d 660 (1979); Zacchini v. Scripps-Howard 
Broadcasting Co., 433 U.S. 562, 97 S. Ct. 2849, 53 L. Ed. 2d 965 (1977). 


7 Long, supra note 8, 463 U.S. at 1044 (emphasis in original). 
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unusual punishment if there is a substantial foreseeable risk, 
inherent in the method, that a prisoner will suffer unnecessary 
pain.” My concerns with this standard are twofold. 

First, I note that in numerous cases, the U.S. Supreme Court 
has held that capital punishment “must not involve the unneces- 
sary and wanton infliction of pain.’'’ Yet in a subtle shift, the 
majority dropped the words “and wanton” from its standard 
so that it speaks only to an unnecessary infliction of pain. The 
result is that a prisoner need not show any culpability on the 
part of the government to invalidate a method of execution. 

In justifying the decision to omit “and wanton” from the 
opinion, the majority explained that it does “not believe ‘wan- 
ton’ in the context of state sanctioned punishment implies 
a mental state.’ Rather, the majority believes that the U.S. 
Supreme Court’s use of “wanton” was superfluous and sim- 
ply another way of saying “inherently cruel.” Accordingly, the 
majority concludes that a “legislative intent to inflict cruel and 
unusual punishment is not a relevant consideration in a method- 
of-punishment challenge.” As support for this conclusion, the 
majority relies on the Supreme Court’s opinions in Trop v. 
Dulles’? and Francis v. Resweber.*° J believe the majority’s reli- 
ance is misplaced. 

Trop dealt with the constitutionality of a statute which offi- 
cially divested wartime deserters of their status as American citi- 
zens. But only four justices—Chief Justice Warren and Justices 
Black, Douglas, and Whittaker—addressed the statute’s constitu- 
tionality under the Eighth Amendment. Justice Brennan, writing 
separately, found that the law exceeded Congress’ authority “to 
raise and maintain military forces to wage war.”*' Consequently, 


'8 Gregg v. Georgia, 428 U.S. 153, 173, 96 S. Ct. 2909, 49 L. Ed. 2d 859 
(1976) (emphasis supplied). Accord, Nelson v. Campbell, 541 U.S. 637, 124 
S. Ct. 2117, 158 L. Ed. 2d 924 (2004); Hope v. Pelzer, 536 U.S. 730, 122 
S. Ct. 2508, 153 L. Ed. 2d 666 (2002); Estelle v. Gamble, 429 U.S. 97, 97 
S. Ct. 285, 50 L. Ed. 2d 251 (1976). 

'. Trop v. Dulles, 356 U.S. 86, 78 S. Ct. 590, 2 L. Ed. 2d 630 (1958) 
(plurality opinion). 

20 Francis v. Resweber, 329 U.S. 459, 67 S. Ct. 374, 91 L. Ed. 422 (1947). 

2 Trop, supra note 19, 356 U.S. at 107 (Brennan, J., concurring). 
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Justice Brennan never addressed the statute’s constitutionality 
under the Eighth Amendment and does not provide a fifth vote 
for the plurality’s Eighth Amendment analysis. Therefore, to the 
extent that Trop does, in fact, show that a legislative intent to 
inflict pain is irrelevant in assessing the cruelty of a punishment, 
that premise would be one without majority support. 

Much the same can be said of Resweber. As the majority 
readily concedes, Resweber was also a four-justice plurality 
decision. In fact, rather than standing for the proposition that 
“state officials’ lack of intent to cause pain was irrelevant,” 
Resweber arguably suggests the opposite. The plurality’s con- 
clusion that what transpired in Louisiana was not cruel or 
unusual was based, at least in part, on the fact that “[t]here 
[wa]s no purpose to inflict unnecessary pain . . .” attributable 
to the government.” At a minimum, Trop and Resweber show 
that the idea that a lack of intent to inflict pain is irrelevant in 
the cruel-and-unusual-punishment analysis is an idea that has 
never received majority support from the U.S. Supreme Court 
at any given time. 

Instead of Trop or Resweber, I would point to the U.S. 
Supreme Court’s more recent decision in Wilson v. Seiter” to 
help resolve this issue. In Wilson, a majority of the Supreme 
Court reemphasized that “only the ‘““unnecessary and wan- 
ton infliction of pain”’ implicates the Eighth Amendment.’ 
Accordingly, the Court held that “‘a prisoner advancing such 
a claim must, at a minimum, allege ‘deliberate indifference’” 
because “‘[iJt is only such indifference’ that can violate the 
Eighth Amendment... .”* I think the Court’s statements in 
Wilson are sufficiently clear to conclude that “wanton” as used 
in the Eighth Amendment standard is not superfluous but actu- 
ally requires at least deliberate indifference, if not outright 
intent, on the part of the government. 


2 Resweber, supra note 20, 329 U.S. at 464 (emphasis supplied). 
23 Wilson v. Seiter, 501 U.S. 294, 111 S. Ct. 2321, 115 L. Ed. 2d 271 (1991). 


4 Td., 501 U.S. at 297 (emphasis in original) (quoting Estelle, supra 
note 18). 


°5 Td. (emphasis in original) (quoting Estelle, supra note 18). 
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My second concern with the majority’s formulation is that 
when used independently, the word “unnecessary” creates “too 
much leeway for a court to declare one method of execution 
unconstitutional merely because it found another was better.”° 
If the majority’s use of “unnecessary” is strictly construed, even 
an extremely small amount of discomfort would be “unneces- 
sary” if some other method—even one far more costly and 
burdensome—resulted in no pain at all. 

A simple hypothetical illustrates this point. Suppose that 
tomorrow a skin patch is developed which, when applied to an 
inmate’s arm, results in as quick and painless a death as lethal 
injection now offers. As compared to the skin patch, all the 
discomfort associated with the injection process—bracing the 
prisoner’s arm, attaching the intravenous bracket, fumbling for 
a vein, and of course, inserting the needle—would technically 
be “unnecessary.” As a result, lethal injection would be uncon- 
stitutional under the majority’s standard. 

It seems, therefore, that a standard which prohibits the use 
of “unnecessary pain” is really a standard which demands the 
least painful method. It is beyond dispute, however, that neither 
the Eighth Amendment nor the Nebraska Constitution requires 
the least painful method of execution; those provisions prohibit 
only the use of cruel and unusual methods.’’ This is evident 
from the structure and language of the constitutional provisions 
themselves. Had those provisions been intended to require the 
least painful method of execution, they would have been written 
as directives, not limitations. 

Whether or not a least-painful standard was the majority’s 
intent, its formulation is open to such an interpretation. To 
avoid this pitfall, I would refrain from using the phrase “unnec- 
essary pain” as the guiding principal in the analysis. Rather, I 
believe prior references to “unnecessary pain” refer to methods 
of execution that are “manifestly cruel and unusual,’*® such as 


°6 Brief for amicus curiae of the Criminal Justice Legal Foundation in support 
of respondents at 17, Baze v. Rees, case No. 07-5439 (U.S. July 11, 2007). 


27 Gregg, supra note 18; Michalski, supra note 1. 
°8 In re Kemmler, supra note 3, 136 U.S. at 446. 
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those involving torture, a lingering death,”? or other hallmarks 
of a “purpose to inflict unnecessary pain.’*? Relying upon the 
discussion of deliberate indifference from above, one way such 
a standard might be formulated is to say that constitutional bans 
on cruel and unusual punishment prohibit “deliberate indif- 
ference to an unreasonable risk of severe and prolonged pain 
in execution.”*! While this may not be an ideal standard, at a 
minimum, such language would avoid the confusion inherent in 
the majority’s formulation and, in my view, move us closer to 
the Eighth Amendment’s true proscriptions. 


Il. 

Having detailed several concerns with the majority’s opinion, 
I come now to what I believe is its most troublesome aspect: 
reliance on so-called evolving standards of decency. 

The concern with evolving standards of decency in the 
cruel-and-unusual-punishment context can be traced back to 
the plurality opinion in Trop.** There, a plurality of the Court 
remarked that the Constitution prohibits punishments that run 
contrary to the “evolving standards of decency that mark the 
progress of a maturing society.’* At least initially, the primary 
indicia of changes in societal standards were “statutes passed 
by society’s elected representatives.”** 

It is true that electrocution has fallen into disfavor among 
American jurisdictions. Nebraska is the only jurisdiction that 
retains the electric chair as the sole method of execution and 
is one of a handful of states that uses the electric chair at all. 
Even so, it is not necessarily true that the movement away 
from electrocution has been uniformly precipitated by concerns 


° See id. 

3° Resweber, supra note 20, 329 U.S. at 464. 

Brief for amicus curiae of the Criminal Justice Legal Foundation in support 
of respondents, supra note 26 at 18. 

? Trop, supra note 19. 

33 Td., 356 U.S. at 101. 

34 Stanford v. Kentucky, 492 U.S. 361, 370, 109 S. Ct. 2969, 106 L. Ed. 2d 306 


(1989), abrogated on other grounds, Roper v. Simmons, 543 U.S. 551, 125 
S. Ct. 1183, 161 L. Ed. 2d 1 (2005). 
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regarding decency. It may be, for example, that states widely 
favor lethal injection over electrocution simply because lethal 
injection is a more practical method of terminating a life. 

There is also reason to believe that “[t]he nationwide change 
to lethal injection was motivated at least as much by a desire 
to end the litigation over the previous methods [of execution] 
and the attendant delays as it was by the actual desire to aban- 
don the old methods [themselves].”*> For example, there is 
evidence that the change from cyanide gas to lethal injection 
in California was prompted not by humanitarian concerns, but, 
rather, to avoid protracted and costly legal challenges to the 
use of cyanide gas by death row inmates.** It is tempting to 
speculate that Florida’s legislature may have been motivated by 
similar concerns when it changed from electrocution to lethal 
injection after the U.S. Supreme Court agreed to review the 
Florida Supreme Court decision upholding electrocution.*’ But 
even if the trend away from electrocution could be explained 
solely on the basis of humanitarian concerns, I would still 
not be convinced that such a concern should factor into our 
constitutional analysis. 


A. 

The most significant difficulty with a concern for contempo- 
rary standards is that it inherently tempts judges to inject their 
own subjective values into the constitutional analysis. The dan- 
ger in such subjectivity is subtle but nonetheless potent. Judges 
do not sit as a body of elected representatives, as do legislatures. 
While this distinction provides a degree of independence neces- 
sary for judges to make the unpopular decisions that a neutral 
reading of the law sometimes compels,** it also renders courts 


35 Brief for amicus curiae of the Criminal Justice Legal Foundation in support 
of respondents, supra note 26 at 11. 


36 Td. 


37 See Bryan v. Moore, 528 U.S. 960, 120 S. Ct. 394, 145 L. Ed. 2d 306 (1999) 
(granting certiorari to Provenzano v. Moore, 744 So. 2d 413 (Fla. 1999)). 


38 See William H. Rehnquist, Act Well Your Part: Therein All Honor Lies, 7 
Pepp. L. Rev. 227 (1980). 
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ill suited “to respond to the will and consequently the moral 
values of the people.’”*? 

Although some may view the Constitution as an invitation to 
“our judges, to expand on the . . . freedoms that are uniquely 
our heritage,’*° this view somewhat naively assumes that judges 
will always seek to “expand” rather than constrict liberties. If 
left free to supplant their own values on the cases before them, 
judges may just as easily seek to limit individual rights as 
expand them. This, of course, is to say nothing of the fact that 
a true expansion of rights is a practical impossibility. It is often 
the case that an expansion of rights for one group results in a 
loss of rights for others.*! In this way, subjective judicial deci- 
sionmaking paves “a two-way street that handles traffic both to 
and from individual rights’’** and therefore presents a danger to 
any and all ideologies. 

The majority downplays the concern that “a court’s evalu- 
ation of contemporary values is subjective” by pointing out 
that the U.S. Supreme Court looks only “to objective criteria 
for this inquiry.” However, one can argue that recent Supreme 
Court history confirms that even courts which initially intend 
to keep the inquiry into evolving standards truly objective 
will inevitably allow subjective value judgments to creep into 
the analysis. 

In Stanford v. Kentucky,** the U.S. Supreme Court addressed 
whether executing individuals older than 16, but younger than 
18, constituted cruel and unusual punishment. In the course 
of holding that such executions were not cruel and unusual, 
a four-member plurality observed that a court’s role under 
the Eighth Amendment “is to identify the ‘evolving standards 


» Furman vy. Georgia, 408 U.S. 238, 383, 92 S. Ct. 2726, 33 L. Ed. 2d 346 
(1972) (Burger, C.J., dissenting). 


49 See, e.g., Laurence H. Tribe, God Save This Honorable Court 45 (1985). 


4! See, e.g., Madsen v. Women’s Health Center, Inc., 512 U.S. 753, 114 S. Ct. 
2516, 129 L. Ed. 2d 593 (1994); Thomas v. Anchorage Equal Rights Com’n, 
102 P.3d 937 (Alaska 2004). 

®” Antonin Scalia, Originalism: The Lesser Evil, 57 U. Cin. L. Rev. 849, 
856 (1989). 


4 Stanford, supra note 34. 
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of decency’; to determine, not what they should be, but what 
they are.“ As a result, the plurality held that an evaluation of 
contemporary standards should be based solely on the objective 
reality of legislative pronouncements, not “the preferences of a 
majority of this Court.” 

A fifth justice, Justice O’Connor, essentially agreed with this 
premise, yet wrote separately to emphasize her belief that a 
court’s own judgment is relevant when determining “whether the 
““nexus between the punishment imposed and the defendant’s 
blameworthiness”’ is proportional.’“° Proportionality analysis is 
irrelevant when assessing the majority of Eighth Amendment 
issues,*’ including the constitutionality of a method of execution 
as opposed to the propriety of a death sentence itself. Therefore, 
for all practical purposes, Justice O’Connor added a fifth vote 
in support of the notion that a court’s own judgment had no 
place in most Eighth Amendment debates. 

But when the U.S. Supreme Court revisited the issue some 
15 years later in Roper v. Simmons,** it held that the ulti- 
mate “task of interpreting the Eighth Amendment remains 
our responsibility.”*? On that basis, the Court held that exe- 
cuting minors offended conventional standards of decency.” 
Juxtaposing Stanford and Roper shows that even courts which 
initially set out with intent to objectively identify what con- 
ventional standards of decency are, will likely succumb to the 
ever-present temptation to subjectively say what those conven- 
tional standards should be. There is no doubt that the tempta- 
tion for judges to inject subjective values into their decisions is 
always present. But assigning weight to conventional standards 
of decency does not merely open the door to subjectivity; it 
invites it. 


44 Td., 492 U.S. at 378 (plurality opinion) (emphasis in original). 
4 Td., 492 U.S. at 379. 

46 Td., 492 U.S. at 382 (O’Connor, J., dissenting). 

47 See id. 

48 Roper, supra note 34. 

 Td., 543 U.S. at 575. 

30! Td. 
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B. 

There is also the possibility that concern for contemporary 
standards of decency will eventually lead courts to rely on for- 
eign law. In Stanford, a majority of the Court emphasized that 
only “American conceptions of decency are dispositive’*' and 
therefore rejected the contention that “sentencing practices of 
other countries . . . serve to establish . . . that the practice is 
accepted among our people.”*’ But in Roper, the majority openly 
cited a number of foreign laws and ultimately gave weight to 
the fact that “the United States now stands alone in a world that 
has turned its face against the juvenile death penalty.” 

Such an observation may well be true, but I do not believe 
it is relevant to our analysis. I agree that a legislature assessing 
the wisdom of a law might want to consider how business is 
done elsewhere. But a court’s role is not to speculate on how a 
law might be written more effectively; its role is to assess what 
laws are forbidden by our constitutions. And yet all pretense of 
state or federal constitutional interpretation is lost the moment 
a judge looks to foreign law. Roper shows that a concern 
with contemporary standards of decency will inevitably lead 
to reliance on foreign law. After all, although our nation has a 
unique experience with constitutional interpretation, we have no 
monopoly on humanity. 

Of course, it would be naive to assume that the influence of 
foreign law will always result in an “expansion” of personal 
liberties. For example, Justice Scalia has observed that reli- 
ance on foreign law would jeopardize the Fourth Amendment’s 
exclusionary rule, abortion rights, and our nation’s adherence to 
the separation of church and state.** Therefore, the specter that 
judges will rely on foreign law when interpreting our state and 
federal Constitutions is a broad-based concern. 


5! Stanford, supra note 34, 492 U.S. at 369 n.1 (emphasis in original). 
2 Td. 
% Roper, supra note 34, 543 U.S. at 577. 


4 Roper, supra note 34 (Scalia, J., dissenting). 
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C. 

However, the problems with evolving standards of decency 
would not be eliminated even if we could somehow guarantee 
that the inquiry would be based solely on laws enacted by 
American legislatures. To begin, it is not at all clear exactly 
how such an objective analysis should proceed. For example, 
how many American jurisdictions are needed to show that soci- 
ety’s standards of decency have evolved? In Stanford, the Court 
observed that only 15 of the 37 death penalty states refused to 
impose capital punishment on 16-year-old offenders and only 
12 refused to do so for 17-year-old offenders.* In the 15 years 
between Stanford and Roper, a total of 18 state legislatures—or 
48 percent of death penalty states—prohibited the execution of 
minors.°° Despite a slight change in otherwise modest figures, 
the Roper majority declared a national “consensus” against the 
juvenile death penalty.°’ This declaration prompted a flurry of 
dissenting opinions from the four remaining members of the 
Court. In the close cases, even a reliance on solely objective 
indicia will lead to a vexing and contentious debate over how 
to read the numbers. 

Moreover, all of this ignores the “danger in inferring a 
settled societal consensus from [such] statistics.”* As Justice 
O’Connor observed in her concurring opinion in Thompson v. 
Oklahoma,” the death penalty has historically undergone dra- 
matic fluctuations in social acceptance, reaching almost total 
extinction in the late 1960’s and early 1970’s.° As such, when 
the Court addressed the constitutionality of the death penalty in 
1972, a reliance on evolving standards of decency would have 
compelled the conclusion that “the [death penalty] had become 


% Stanford, supra note 34. 
%© Roper, supra note 34 (Scalia, J., dissenting). 
57 Td., 543 U.S. at 567 (majority opinion). 


38 Thompson v. Oklahoma, 487 U.S. 815, 854, 108 S. Ct. 2687, 101 L. Ed. 2d 
702 (1988) (O’Connor, J., concurring in judgment). 


Id, 
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a relic, implicitly rejected by a new societal consensus.” 
Through hindsight, we now know that “any inference of a soci- 
etal consensus rejecting the death penalty would have been mis- 
taken.” But because “legislatures would very likely not have 
been able to revive” execution in the wake of a U.S. Supreme 
Court pronouncement that the practice violated the Constitution, 
the Court’s mistaken assumption “would have been frozen into 
constitutional law.”® 

The final problem with drawing inferences from legisla- 
tive responses to the death penalty is that such a practice 
fundamentally misunderstands the intent of constitutional pro- 
hibitions on cruel and unusual punishment. In concluding that 
electrocution is cruel and unusual, the majority points out 
that virtually every other death penalty state now uses lethal 
injection as their primary, if not solitary, method of execution. 
According to the majority, the switch to lethal injection has 
come “ ‘because it is universally recognized as the most humane 
method of execution.’” 

However, as noted previously, the Eighth Amendment only 
prohibits governments from using cruel methods of punishment; 
it does not demand that they use the most humane methods. As 
such, it makes no sense to interpret that provision by looking 
to legislative enactments prompted by the desire to minimize 
cruelty. A legislative consensus that lethal injection is more 
humane than electrocution does not mean that electrocution is 
cruel in a more absolute sense. And yet, it seems to me that a 
more absolute definition of cruelty is, or at least should be, the 
concern under our constitutions. 

The majority’s alternative—a preoccupation with national 
consensus—is at once too lax and too strict in limiting methods 
of punishment. It is too lax because “[i]t reduces the function 
of the [E]Jighth [A]mendment to bringing the occasionally devi- 
ant state into line with the rest.”°* As Professor Chemerinsky 


6! Td., 487 U.S. at 855. 
© Td. 
3 Td. 


Erwin Chemerinsky, The Vanishing Constitution, 103 Harv. L. Rev. 43, 88 
n.200 (1989). 
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observed, such an “approach would mean that horrible torture 
would be permitted under the Constitution so long as most 
states engaged in the practice.’ 

The skin-patch hypothetical illustrates why reliance on con- 
temporary standards of decency is too strict. To refresh, assume 
that a skin patch is developed which, when applied to an 
inmate’s arm, executes a prisoner as quickly and painlessly as 
lethal injection. Assume further that only one state continues 
to use lethal injection and every other death penalty jurisdic- 
tion switches to the skin patch. Would such a shift render lethal 
injection cruel and unusual punishment? It would if “cruel and 
unusual” is defined according to contemporary standards. But 
it would be a stretch to say that simply having one’s arm held 
down while attendants search for a vein and insert a needle is 
unconstitutionally “cruel.” 

For these reasons, I believe that evolving standards of decency, 
even when based solely on evidence of legislative action, are 
best left out of the constitutional analysis. As alluded to above, 
I believe it far more accurate to say that the Eighth Amendment 
and article I, § 9, were designed solely to protect against 
“deliberate indifference to an unreasonable risk of severe and 
prolonged pain in execution.” 

Regardless of the precise standard we use, hopefully the 
above has demonstrated that there is nothing to gain and much 
to lose by attempting to rely on contemporary standards of 
decency in assessing the constitutionality of a punishment. Of 
course, the U.S. Supreme Court’s current case law forecloses 
us from construing the Eighth Amendment in line with these 
views. It does not, however, prevent us from refusing to make 
such an approach part and parcel of this state’s constitution. 


IV. 

Because I sincerely believe this precedent will have adverse 
consequences in future cases, I respectfully dissent from the 
portion of the majority opinion that finds electrocution to be 
unconstitutional. 


8d. 


6° Brief for amicus curiae of the Criminal Justice Legal Foundation in support 
of respondents, supra note 26 at 18. 
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STEPHANIE BLAINE, APPELLANT, V. 
DENNIS BLAINE, APPELLEE. 
744 N.W.2d 444 


Filed February 15, 2008. No. S-06-927. 


1. Divorce: Contempt: Equity. Dissolution of marriage cases are equitable in 
nature, and a civil contempt proceeding cannot be the means to afford equitable 
relief to a party. 

2. Divorce: Contempt: Property Division. Under certain circumstances in a divorce 
action, it may be necessary for an individual to cite another party for contempt to 
determine whether the other party is holding property that properly belongs to that 
individual under the terms of a decree. 

3. Divorce: Final Orders: Intent. Once a decree for dissolution becomes final, 
its meaning is determined as a matter of law from the four corners of the 
decree itself. 

4. Divorce: Pensions: Final Orders. Where the terms of a final decree are unam- 
biguous, a qualified domestic relations order enforcing that decree must dispose 
of assets in the manner required by the decree. 

5. Divorce: Property Division: Equity. The purpose of assigning a date of valuation 
in a decree is to ensure that the marital estate is equitably divided. 

6. Contempt: Damages. An award of damages is unavailable in a civil 
contempt proceeding. 


Appeal from the District Court for Douglas County: GERALD 
E. Moran, Judge. Reversed and remanded with directions. 


Charles M. Bressman, Jr., of Anderson & Bressman Law 
Firm, P.C., for appellant. 


Donald A. Roberts, of Lustgarten & Roberts, P.C., L.L.O., 
for appellee. 


HEAVICAN, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCormack, and MILLER-LERMAN, JJ. 


GERRARD, J. 

Stephanie Blaine and Dennis Blaine were divorced in 1998, 
and a consent decree divided the marital estate. Dennis was 
responsible for preparing qualified domestic relations orders to 
divide certain investments that Dennis held. Dennis failed to 
do so for several years, and some of the investments depreci- 
ated. The question presented in this appeal is whether, when 
the investments were finally divided in 2006, Stephanie should 
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have been awarded her share based on the existing value of the 
investments or the value of the investments on the date specified 
in the decree. 


BACKGROUND 
The parties were divorced by a consent decree entered in the 
district court on October 5, 1998. The decree divided a sub- 
stantial marital estate and included, as relevant, the following 
three provisions: 

US Software Profit Sharing 401K Plan - This Plan will 
be divided pursuant to a Qualified Domestic Relations 
Order, equally between the parties as of February 3, 1998. 

Sitel Corporation 401K Plan - This account shall be 
divided pursuant to a Qualified Domestic Relations Order 
equally between the parties as of February 3, 1998. 


Intrust IRA Account . . . - This account shall be divided 
pursuant to a Qualified Domestic Relations order equally 
between the parties as of February 3, 1998. 

Other asset divisions, not at issue in this case, more specifi- 
cally stated that accounts were to be divided “based upon [their] 
value as of February 3, 1998.’ The decree further ordered 
the parties to “execute any and all documents necessary or 
proper to fulfill the terms and/or requirements of their Property 
Settlement Agreement as hereinabove set forth.” 

On December 15, 1998, Stephanie moved for an order requir- 
ing Dennis to, among other things, complete a qualified domes- 
tic relations order (hereinafter QDRO) with respect to each of 
the following accounts: US Software, Inc.; Sitel Corporation 
(Sitel); and Intrust Independent Trust Corporation (Intrust). 
A hearing was held the next day, at which Dennis’ attorney 
explained that with respect to the QDRO’s, he was “preparing 
those for division of those assets.” The court noted on the record 
that Dennis’ attorney “has agreed that he will now prepare the 
qualified domestic relations orders.” Stephanie’s counsel clari- 
fied that she wanted “to make sure that all documents reflect that 
February 3rd, 1998 date.” She requested that “all of those docu- 
ments reflect that date specifically for division of those assets 
pursuant to the decree.” Dennis’ counsel replied, “We have no 
problem with that.” The court explained that 
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there isn’t going to be any more fooling around with this 
case. We are getting it over with. After today the only 
thing I expect to see are those qualified domestic relations 
orders which I will have to sign. Other than that, I do not 
expect to see the parties down here going over things that 
they have already been ordered to do. 

But it was not until February 27, 2001, that a QDRO was 
filed in the court with respect to the US Software account, 
awarding “50% of the Plan as of February 3, 1998.” However, 
US Software’s corporate successor informed Dennis’ counsel 
in a letter dated March 12, 2001, that it could not honor the 
QDRO because Dennis had moved the account to Piper Jaffray 
in September 2000. We note at this point that all of the accounts 
either moved or changed names at various times between the 
entry of the original decree and the contempt proceeding that 
is the subject of this appeal. While the relevant transfers are 
discussed below in more detail, for clarity’s sake, each account 
is generally referred to by its original designation. 

On July 2, 2004, Stephanie filed an application to show 
cause, asking the court to order Dennis to show cause why he 
should not be held in contempt of court for preparing only one 
of the three QDRO’s necessary to transfer Stephanie’s share 
of the investments at issue. The court issued such an order. A 
hearing was eventually held on June 28, 2006. The issue at the 
hearing was not whether the QDRO’s should finally be entered, 
but the value of the assets to be transferred. Stephanie sought 
50 percent of the value of the accounts as of February 3, 1998, 
while Dennis argued that the accounts should be divided at their 
existing value. 

Stephanie testified that at the time of the hearing, she had not 
been presented with any QDRO’s for any of the three accounts. 
She explained that the QDRO filed in 2001 had never been 
provided to her. Stephanie said she had, over the years, made 
several efforts to try to get her share of the accounts transferred 
to her. She testified that in 1999, she had called US Software, 
and that in 2000, she had written a letter, enclosing a copy 
of the divorce decree, but had not received a reply. Stephanie 
had also called Sitel in 1999 and written a letter in 2000. In 
response, Sitel had sent a letter to Dennis, copied to Stephanie, 
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instructing him how to divide the account. Stephanie said she 
wrote Dennis in 2000, asking him to help her transfer the 
accounts, but Dennis did not respond. 

In 2000, Dennis attempted to transfer the Intrust account 
to Piper Jaffray. Intrust refused, informing Dennis that one of 
the reasons for the refusal was that Stephanie had sent Intrust 
a copy of the decree of dissolution. Dennis moved the Sitel 
account to Piper Jaffray in 2000, and then to Robert W. Baird 
& Co. Inc. The US Software account was also moved from 
US Software’s corporate successor to Piper Jaffray and then 
to Robert W. Baird & Co. Dennis testified that he “assume[d]” 
that someone had prepared the QDRO’s on his behalf and did 
not recall receiving a call or written communication suggesting 
that the US Software account could not be transferred. Nor did 
he recall receiving a letter from Stephanie asking him to help 
her transfer the accounts. Dennis explained that when he moved 
the accounts, he believed that Stephanie had already received 
her half. Dennis testified that although some of the accounts 
had been moved, he had not withdrawn any assets from any of 
the accounts. 

George Morgan, a financial advisor, testified for Stephanie at 
the hearing and evaluated the worth of the US Software account 
as of February 3, 1998, as $360,963. The Sitel account had a 
value of $9,900 on January 1, 1998, but as of March 31, 1998, 
had a balance of $14,836.76. The Intrust account was valued, 
in a statement for the period from October 1 to December 
31, 1998, at $17,880.58. Stephanie testified that the valua- 
tions for the Sitel and Intrust accounts were the closest dates 
of valuation to February 3, 1998, available in the records for 
each company. 

The Intrust account, as of March 31, 2006, had appreciated 
in value to $42,400.17. The Sitel account, at the time of trial, 
had a value of “about $10,000.” The value of the US Software 
account at the time of trial is more uncertain. As previously 
noted, Morgan valued the account at the time of the decree at 
$360,963. When the account was moved in September 2000, it 
was worth $147,176. And Dennis’ counsel argued at the con- 
tempt hearing that “the account today is worth about $83,000.” 
But there does not appear to be testimony or evidence in the 
record to substantiate that figure. 
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The district court found that since February 3, 1998, the 
value of the three accounts had decreased because of conditions 
in the stock market. But the court found that Stephanie had 
failed to prove that had the QDRO’s been properly executed, 
she would have been able to increase the value of the assets 
from their present value. Thus, the court concluded that Dennis’ 
one-half of the accounts was of equal value to Stephanie’s at 
the time of trial and that Dennis had not increased his value 
over that to which Stephanie was entitled. The court concluded 
that Dennis was in contempt for failing to prepare the QDRO’s 
and that Stephanie was entitled to “one-half of the current 
value” of the accounts. 

On July 20, 2006, the court entered an order finding Dennis 
to be in contempt. On August 9, 2006, two QDRO’s were filed 
in the court, apparently with respect to the Sitel and Intrust 
accounts, although this is not entirely clear from the record 
because of the movement of accounts to Robert W. Baird & Co. 
Each of these QDRO’s awarded Stephanie “50% of the Plan,” 
without specifying a date of valuation or division. On August 
15, the court entered an order finding that Dennis had complied 
with the earlier order of the court and purged himself of con- 
tempt. On August 17, Stephanie appealed. 


ASSIGNMENT OF ERROR 
Stephanie assigns, as consolidated, that the district court 
erred in awarding her one-half the current value of the accounts, 
instead of one-half the value as of February 3, 1998. 


ANALYSIS 
As a general principle, the date upon which a marital estate 
is valued should be rationally related to the property composing 
the marital estate,! and the date of valuation is reviewed for an 
abuse of the trial court’s discretion.’ But the issue in this case 
is not the date upon which the accounts were to be valued for 
division. Instead, the issue is whether the QDRO’s should have 


' See, Tyma vy. Tyma, 263 Neb. 873, 644 N.W.2d 139 (2002); Brunges v. 
Brunges, 260 Neb. 660, 619 N.W.2d 456 (2000); Walker v. Walker, 9 Neb. 
App. 694, 618 N.W.2d 465 (2000). 


2 See, Tyma, supra note 1; Walker, supra note 1. 
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incorporated the February 3, 1998, date specified in the decree. 
A QDRO is, generally speaking, simply an enforcement device 
of the decree of dissolution.* And Dennis has not argued in this 
proceeding that the original decree should be modified based 
on fraud or gross inequity. Thus, Stephanie argues that the 
QDRO should reflect the date of valuation she contends was 
expressed in the decree.* 

[1,2] We note that Stephanie’s notice of appeal was filed on 
August 17, 2006—within 30 days of both the August 9 filing 
of the QDRO’s and the August 15 discharge of Dennis’ con- 
tempt. It is not clear from which order or orders she intended to 
appeal. In Klinginsmith v. Wichmann,° an appeal from the denial 
of an application for contempt, we observed that dissolution 
of marriage cases are equitable in nature, and a civil contempt 
proceeding cannot be the means to afford equitable relief to a 
party. But we also recognized that under certain circumstances, 
it may be necessary for an individual to cite the other party 
for contempt to determine whether the other party is holding 
property that properly belongs to that individual under the 
terms of a decree.® And we acknowledged that in making that 
determination, the trial court must attempt to resolve the ques- 
tion based upon the language of the decree and the evidence 
then presented.’ 

[3] Thus, a contempt proceeding is appropriate to resolve 
the meaning of disputed language in the decree under these 
circumstances.’ Even though that may involve “interpretation” 
of the decree, the interpretation must be based on the language 
of the decree.’ It is well settled that once a decree for dissolu- 
tion becomes final, its meaning is determined as a matter of 
law from the four corners of the decree itself.'° In other words, 


3 Koziol v. Koziol, 10 Neb. App. 675, 636 N.W.2d 890 (2001). 

4 See, e.g., Hoshor v. Hoshor, 254 Neb. 743, 580 N.W.2d 516 (1998). 
> Klinginsmith v. Wichmann, 252 Neb. 889, 567 N.W.2d 172 (1997). 
6 Td. 

7 Id. 

8 See id. 

° Id. 

10 Tq. 
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whether this appeal is regarded as having been taken from the 
district court’s entry of the QDRO’s or discharge of Dennis’ 
contempt, the underlying issue is the same, and is determined as 
a matter of law: Were the QDRO’s entered on August 9, 2006, 
consistent with the terms of the October 5, 1998, decree? 

We addressed a similar issue in Hoshor v. Hoshor.'' There, 
the parties were divorced pursuant to a consent decree provid- 
ing that the wife “should receive one-fourth of any payments 
received from the [husband’s] pension and retirement plan 
by [the husband] at the time such payments are received.’”’!” 
Several years later, the district court granted the wife’s request 
to enter a QDRO consistent with the decree, distributing one- 
fourth of the pension, without offsetting postdecree accumula- 
tions to the pension. On appeal, we affirmed the court’s entry of 
the QDRO, reasoning that 

because the plain language of the parties’ settlement agree- 
ment refers to the husband’s pension plan, without limiting 
that term to pension benefits earned during the marriage, 
we conclude that the trial court was correct in finding that 
the parties intended that the wife would be entitled to the 
pension benefits that were earned by the husband both 
during the parties’ marriage and after dissolution." 

[4] Although we concluded in Hoshor that the parties were 
required to share the effect of the postdecree change to the 
value of the disputed assets, Hoshor stands for the broader 
proposition that where the terms of a final decree are unambigu- 
ous, a QDRO enforcing that decree must dispose of assets in the 
manner required by the decree. 

[5] In particular, the QDRO should reflect the value assigned 
and awarded in the decree. The purpose of assigning a date of 
valuation in a decree is to ensure that the marital estate is equi- 
tably divided. A specific, predictable date of valuation has the 
effect of clearly allocating the risk of any change in the value 
of the asset.’ An early valuation date, as in this case, sensibly 


' Hoshor, supra note 4. 

? Id. at 745, 580 N.W.2d at 518. 

3 Td. at 752, 580 N.W.2d at 522. 

- Quillen v. Quillen, 671 N.E.2d 98 (Ind. 1996). 
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assigns the risk of a decline in the value of the asset to the 
party in control of the asset.'° And because the valuation and 
distribution of a particular asset rarely takes place in a vacuum, 
a specific, consistent, and enforceable date of valuation permits 
the trial court to allocate all the assets of the marital estate in 
an equitable and fair manner.'® Thus, the equitable distribution 
of the marital estate depends on enforcing the date of valuation 
expressed in the decree. 

And contrary to Dennis’ suggestion, the decree in this case 
clearly provided that February 3, 1998, was to be the valuation 
date of the disputed accounts. While some assets in the decree 
were more specifically divided “based upon [their] value as of 
February 3, 1998,’ Dennis does not explain what the language 
dividing the disputed accounts “equally between the parties as 
of February 3, 1998” means, if it is not the date upon which the 
value of the accounts was to be assessed. 

The financial statements in the record illustrate that the IRA 
and 401K plans in which the disputed assets were invested at 
the time of the divorce were not portfolios of stocks, commodi- 
ties, or other assets—they were simply investment accounts, 
with stated dollar values. The only reasonable interpretation of 
the decree is that Stephanie was awarded one-half of the dollar 
value of each account as of February 3, 1998. As a matter of 
law, that award controls the date of valuation for purposes of 
subsequent QDRO’s.'’ (The allocation of changes in value in 
the US Software account, by the 2001 QDRO, does not reflect 
on the meaning of the original 1998 decree. The evidence indi- 
cates that the 2001 QDRO was prepared and submitted to the 
court by Dennis’ counsel, without Stephanie’s approval.) 

This is not a situation, like Hoshor,'® in which the decree 
clearly contemplated that postdecree changes in value were to 


'S See Reese v. Reese, 671 N.E.2d 187 (Ind. App. 1996). 


'6 See, e.g., In re Marriage of Priddis, 132 Cal. App. 3d 349, 183 Cal. Rptr. 
37 (1982). 

'” See, e.g., Kremenitzer v. Kremenitzer, 81 Conn. App. 135, 838 A.2d 1026 
(2004); Grecian v. Grecian, 140 Idaho 601, 97 P.3d 468 (Idaho App. 2004); 
Perry v. Perry, 143 S.W.3d 632 (Ky. App. 2004). 


'8 Hoshor, supra note 4, 
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be shared by the parties. Nor is this a situation in which the 
decree did not assign a specific date of valuation.’ 

Instead, the situation in this case is apparent: the decree 
specified a valuation date for the disputed accounts, assign- 
ing the risk of a decline in the value of the assets to Dennis, 
the party in control of them. Had all the assets appreciated in 
value, Dennis, but not Stephanie, would have benefited from 
the increases.’ Instead, some of the assets depreciated. But 
the date at which the value was to be determined was agreed 
upon by the parties and set forth in the decree.*! Any perceived 
inequality was the result of a falling stock market, not an 
unequal distribution in the decree.” 

And more importantly, that Dennis bears the brunt of that 
decline in value was solely precipitated by Dennis’ inexcusable 
delay in entering the QDRO’s required by the decree.”? There 
is no suggestion in this case that any funds were added to, or 
withdrawn from, the disputed accounts after the decree was 
entered. Nor was the delay in distribution the result of court 
proceedings, such as a bifurcated proceeding,” or an intervening 
appeal.”° The record is clear that Dennis was responsible for fil- 
ing the QDRO’s to segregate the assets awarded by the decree— 
and, obviously, that Dennis (or his attorney) was responsible for 
the 8-year delay in complying. 


'? Compare, e.g., Austin v. Austin, 748 A.2d 996 (Me. 2000); Bradley v. 
Bradley, 194 S.W.3d 902 (Mo. App. 2006); Musick v. Musick, 144 Md. App. 
494, 798 A.2d 1213 (2002). 

20 See, e.g., Perry, supra note 17. 

See Grecian, supra note 17. 

2 See id. 


°3 Compare, e.g., In re Marriage of Hayden, 124 Cal. App. 3d 72, 177 Cal. 
Rptr. 183 (1981), with Bradley, supra note 19. 

4 See, e.g., Thompson v. Thompson, 811 N.E.2d 888 (Ind. App. 2004); Sample 
v. Sample, 152 Ariz. 239, 731 P.2d 604 (Ariz. App. 1986). 

5 See, e.g., Leis v. Hustad, 22 P.3d 885 (Alaska 2001); Fastner v. Fastner, 427 
N.W.2d 691 (Minn. App. 1988); In re Marriage of Walters, 91 Cal. App. 3d 
535, 154 Cal. Rptr. 180 (1979). See, also, Koziol, supra note 3. 

© See, e.g., In re Marriage of Hitchcock, 309 N.W.2d 432 (Iowa 1981); 
Fastner, supra note 25; Sample, supra note 24. 
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Dennis argues that because the Intrust account was an IRA, 
instead of a 401K, no QDRO was actually necessary to distrib- 
ute the funds. The accuracy of that contention is not entirely 
clear, at least as far as the tax consequences are concerned.”’ 
But regardless, Dennis’ contention is not on point. The decree 
directed Dennis to file a QDRO for the Intrust account, and he 
did not do so until after this contempt proceeding was brought. 
If proved, a good faith belief that a QDRO was not needed 
for division of the asset might be relevant to whether Dennis 
was willfully in contempt of court. But it would not obviate 
Stephanie’s underlying right to one-half of the value of the 
account on the date specified by the decree. 

[6] Dennis also relies on the district court’s reasoning that 
Stephanie “failed to prove at trial that, had the QDROs been 
timely executed, that she would have been able to increase the 
assets from what they currently are.” But it was not Stephanie’s 
burden, in this proceeding, to prove that she was damaged 
by Dennis’ failure to comply with the decree. In fact, an 
award of damages is unavailable in a civil contempt proceed- 
ing.** Instead, the purpose of this proceeding was to determine 
whether Dennis was holding property that properly belonged to 
Stephanie under the terms of the decree.”” She was not required 
to prove what she would have done with the property, had it 
been made available to her earlier, in order to establish her legal 
right to possess it. 

In short, we conclude that the district court erred in entering 
QDRO’s that did not divide the disputed assets as of February 
3, 1998, and in determining that by filing those QDRO’s, 
Dennis had complied with the requirements of the decree. The 
court, in effect, permitted Dennis to modify the terms of the 
decree without establishing the factual basis for a modification. 
Stephanie’s assignment of error has merit. 

We note that the evidence at the contempt hearing was not 
entirely clear with respect to the value of the accounts as of 


27 See Bougas v. Commissioner, 86 T.C.M. (CCH) 9 (2003). 


°8 See, Smeal Fire Apparatus Co. v. Kreikemeier, 271 Neb. 616, 715 N.W.2d 
134 (2006); Klinginsmith, supra note 5. 


° See Klinginsmith, supra note 5. 
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February 3, 1998, and that because of its disposition of this 
case, the district court made no findings with respect to valu- 
ation. On remand, it will be necessary for the district court to 
determine the sum to which Stephanie is entitled, representing 
one-half of the value of the accounts on February 3, 1998. We 
recognize, from the representations of counsel, that at least one 
of the accounts may have lost more than half of its February 3, 
1998, value. If that proves to be the case, then it will be neces- 
sary for the court and parties to consider other ways in which 
Dennis can comply with the decree. 

We also note that it is unclear whether valid QDRO’s 
have, even now, been entered with respect to all of the dis- 
puted accounts. The record does not specify which assets were 
divided by the two August 9, 2006, QDRO’s. The February 
27, 2001, QDRO for the US Software account was apparently 
ineffective because the account had already been transferred to 
another investment. In other words, the record before us evi- 
dences three disputed accounts, but only two effective QDRO’s, 
neither of which are consistent with the decree. On remand, it 
will be necessary for the district court to enter QDRO’s effec- 
tive as to all of the disputed assets. 


CONCLUSION 
We reverse the judgment of the district court and remand the 
cause with directions. Specifically, the district court is directed 
to (1) determine the value of each of the disputed accounts as 
of February 3, 1998, and (2) supervise the entry of QDRO’s 
transferring one-half of the February 3, 1998, value of each 
account to Stephanie. If the balance of any of the accounts is 
insufficient to satisfy the award, then the district court, assisted 
by the parties, should determine how Dennis will comply with 
the decree. Any other issues arising during those proceedings 
should be resolved by the district court in a manner consistent 
with this opinion. 
REVERSED AND REMANDED WITH DIRECTIONS. 
STEPHAN, J., dissenting. 
I disagree with the majority’s central premise that the decree 
established February 3, 1998, as a “valuation date” for the 
retirement plan assets, resulting in an award to Stephanie of 
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“one-half of the dollar value of each account as of February 
3, 1998.” Had the award of a specific amount been the district 
court’s intent, it could easily have done so in explicit terms,' 
but it did not. 

In its division of the retirement plan assets, the court did not 
use a sum certain nor did it include a reference to “value,” as it 
did with other marital assets. Rather, it provided that the retire- 
ment plan accounts were to be “divided . . . equally between 
the parties as of February 3, 1998.” I interpret this language as 
identifying the assets held in the accounts on that date to con- 
stitute marital property subject to division and to award each 
party one-half of those assets. 

For purposes of division of property in the dissolution of 
marriage, the marital estate includes “any pension plans, retire- 
ment plans, annuities, and other deferred compensation benefits 
owned by either party, whether vested or not vested.”* The mari- 
tal estate includes only that portion of a pension plan which is 
earned during the marriage, and contributions to pensions before 
marriage or after dissolution are not assets of the marital estate.* 
We have held that parties may agree to the division of pension 
and retirement plan assets acquired outside the marriage, not- 
withstanding that a court could not divide such assets without 
such an agreement.’ That is not what the parties did in this case; 
here, they simply agreed that the assets held in the three retire- 
ment plan accounts as of February 3, 1998, were a part of the 
marital estate, to be divided equally between them. 

The record reflects that the retirement plan accounts included 
stock, annuities, mutual funds, and some cash. The district court 
specifically found that the value in the accounts had decreased 
“due to conditions in the Stock Market.” As the named par- 
ticipant in the plans, Dennis had the power to withdraw assets 
and thus controlled whether the assets held in each account 


' See, e.g., In re Marriage of Knutson, 114 Wash. App. 866, 60 P.3d 681 
(2003). 


? Neb. Rev. Stat. § 42-366(8) (Reissue 2004). 


3 Hoshor v. Hoshor, 254 Neb. 743, 580 N.W.2d 516 (1998), citing Shockley v. 
Shockley, 251 Neb. 896, 560 N.W.2d 777 (1997); Priest v. Priest, 251 Neb. 
76, 554 N.W.2d 792 (1996). 


+ Hoshor v. Hoshor, supra note 3. 
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on February 3, 1998, remained in the account at the time of 
the decree and subsequent entry of the QDRO’s. However, 
Dennis had no control over the value of the assets held in 
the accounts. 

The majority cites Reese v. Reese’ for the proposition that 
an early valuation date “sensibly assigns the risk of a decline 
in the value of the asset to the party in control of the asset.” In 
Reese, the valuation date concerned a business over which the 
appellant “had complete control of the company both before and 
after the petition for dissolution was filed.”’° In this case, unlike 
Reese, the value of the retirement accounts was determined by 
the market, not by any action or inaction by Dennis. 

Under the majority’s reasoning, Dennis would bear the risk 
of any decline in market value from February 3, 1998, until the 
entry of the QDRO, even if that entry were accomplished in a 
timely manner, and Stephanie would be deprived of the benefit 
of any appreciation in the value of the assets during the same 
period. There is no language in the decree to support this rea- 
soning. Instead, the decree is entirely silent as to how market 
gains or losses occurring after February 3, 1998, and prior to 
entry of the QDRO’s are to be treated by the parties in dividing 
the retirement plans “equally.” Other courts have held that even 
where a decree refers to a specific “valuation date” for retire- 
ment plan assets, in the absence of express language stating 
otherwise, the decree implicitly contemplates that both parties 
will share all of the rewards and risks associated with an invest- 
ment account, so that the parties share equally in gains or losses 
occurring after the valuation date and before division pursuant 
to a QDRO is accomplished.’ 

From the record, I conclude that this is what the court 
intended in this case. The 2001 QDRO for the US Software 


5 Reese v. Reese, 671 N.E.2d 187 (Ind. App. 1996). 
6 Td. at 191-92. 


7 Shorter v. Shorter, 851 N.E.2d 378 (Ind. App. 2006); Case v. Case, 794 
N.E.2d 514 (Ind. App. 2003); Taylor v. Taylor, 258 Wis. 2d 290, 653 N.W.2d 
524 (Wis. App. 2002); Niccum v. Niccum, 734 N.E.2d 637 (Ind. App. 2000); 
In re Marriage of Gardner, 973 S.W.2d 116 (Mo. App. 1998). See, Rivera v. 
Zysk, 136 Md. App. 607, 766 A.2d 1049 (2001); Austin v. Austin, 748 A.2d 
996 (Me. 2000). 
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account was entered by the same judge who entered the decree, 
and thus presumably reflected the court’s intent. It states that 
“[a]ny gains, losses, income, depreciation or appreciation on 
[Stephanie’s] interest in the Plan from and after February 3, 
1998, shall be hers exclusively.” It further states that any “gain, 
losses, income, depreciation or appreciation” on Dennis’ inter- 
est, as well as “any new deposits to the Plan by or on behalf of 
[Dennis] from and after February 3, 1998” shall belong exclu- 
sively to Dennis. Stephanie’s application to show cause filed in 
2004 alleged that Dennis’ counsel had prepared only one of the 
three QDRO’s required by the decree, but did not take issue with 
the language of the 2001 QDRO. Although this language does 
not appear in the two subsequent QDRO’s entered by the court 
in 2006, those later orders simply award Stephanie “50% of the 
Plan” with no reference to the February 3, 1998, date. Because 
the record reflects that Dennis did not withdraw any assets from 
any of the plans after February 3, 1998, I submit that all three 
QDRO’s accomplished precisely what the decree intended: an 
equal division of the retirement plan assets which existed as 
of February 3, 1998, with fluctuation in market value shared 
equally by the parties. Under the majority’s disposition, how- 
ever, Stephanie will receive much more than 50 percent of the 
accounts, perhaps even 100 percent plus an additional payment. 
This is hardly the equal division required by the decree. 

What Stephanie really seeks in this case is damages resulting 
from Dennis’ delay in preparing the QDRO’s. Citing cases from 
other jurisdictions, she argues: “If a former spouse is culpable 
for the delay in distribution, the other spouse can be awarded 
damages for the other’s actions or, as in this case, inactions.’”® 
This argument fails for two reasons. First, as the district court 
noted, Stephanie did not prove that earlier execution of the 
QDRO’s would have prevented the decline in market value of 
her interest in the retirement plans. Second, and more basic, 
damages are not recoverable in a civil contempt proceeding.’ 

For these reasons, I respectfully dissent. 


8 Brief for appellant at 12. 


° Smeal Fire Apparatus Co. v. Kreikemeier, 271 Neb. 616, 715 N.W.2d 134 
(2006). 
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Investigative Stops: Warrantless Searches: Probable Cause: Appeal and 
Error. When reviewing a district court’s determinations of reasonable suspicion 
to conduct an investigatory stop and probable cause to perform a warrantless 
search, ultimate determinations of reasonable suspicion and probable cause are 
reviewed de novo. But findings of historical fact to support that determination are 
reviewed for clear error, giving due weight to the inferences drawn from those 
facts by the trial court. 

Investigative Stops: Motor Vehicles: Probable Cause. A traffic violation, no 
matter how minor, creates probable cause to stop the driver of a vehicle. 
Investigative Stops: Motor Vehicles: Police Officers and Sheriffs. Once a 
vehicle is lawfully stopped, a law enforcement officer may conduct an investigation 
reasonably related in scope to the circumstances that justified the traffic stop. 

: ____. A traffic stop investigation may include asking the driver for an 
operator’s license and registration, requesting that the driver sit in the patrol car, 
and asking the driver about the purpose and destination of his or her travel. Also, 
the officer may run a computer check to determine whether the vehicle involved 
in the stop has been stolen and whether there are outstanding warrants for any of 
its occupants. 

Investigative Stops: Motor Vehicles: Police Officers and Sheriffs: Probable 
Cause. In order to expand the scope of a traffic stop and continue to detain the 
motorist for the time necessary to deploy a drug detection dog, an officer must 
have a reasonable, articulable suspicion that the person is involved in criminal 
activity beyond that which initially justified the interference. 

Probable Cause: Words and Phrases. Reasonable suspicion entails some mini- 
mal level of objective justification for detention, something more than an incho- 
ate and unparticularized hunch, but less than the level of suspicion required for 
probable cause. 

Investigative Stops: Police Officers and Sheriffs: Probable Cause. Whether 
a police officer has a reasonable suspicion based on sufficient articulable facts 
depends on the totality of the circumstances and must be determined on a case- 
by-case basis. 


——— . If reasonable suspicion exists, the court must then consider 
Siete the detention was reasonable in the context of an investigative stop, 
considering both the length of the continued detention and the investigative 
methods employed. 

Investigative Stops: Probable Cause: Proof. The degree of reliability of an 
informant that must be shown to justify an investigatory stop is less than that 
required to establish probable cause. 

Criminal Law: Investigative Stops: Police Officers and Sheriffs: Probable 
Cause. An individual’s criminal history may be a relevant factor when determin- 
ing whether an officer has reasonable suspicion to detain an individual. 
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11. Investigative Stops: Police Officers and Sheriffs: Probable Cause. Although 
a motorist’s nervousness is an appropriate factor for consideration within the 
totality of the circumstances of a prolonged traffic stop, its presence is of limited 
significance generally. 


Appeal from the District Court for Madison County: Patrick 
G. Rocers, Judge. Affirmed. 


Melissa A. Wentling, Madison County Public Defender, and 
Harry A. Moore for appellant. 


Jon Bruning, Attorney General, and James D. Smith for 
appellee. 


WRIGHT, CONNOLLY, GERRARD, STEPHAN, McCormack, and 
MILLER-LERMAN, JJ. 


STEPHAN, J. 

After a bench trial in the district court for Madison County, 
Richard L. Louthan was convicted on one count of posses- 
sion of a controlled substance. The principal issue on appeal 
is whether Louthan’s Fourth Amendment rights were violated 
when a law enforcement officer prolonged a traffic stop for 
several minutes in order to deploy a drug detection dog. We 
conclude that there was no violation of Louthan’s rights and 
that the evidence obtained from the vehicle as a result of the 
dog sniff was properly used to secure his conviction. 


I. BACKGROUND 

Jason Bauer is a patrol officer and police service dog han- 
dler employed by the Norfolk Police Division. Late on the 
evening of December 2, 2006, Bauer was conducting surveil- 
lance on a Norfolk, Nebraska, residence. He was observing the 
residence because the police division had received complaints 
from neighbors about “stop-and-go traffic” indicative of drug 
activity. Also, Bauer had been informed by at least two per- 
sons whom he arrested for drug offenses that the owner of the 
residence was a methamphetamine distributor. Bauer’s sources 
indicated drug activity had occurred at the residence as recently 
as November 2006. Bauer testified that he had observed the 
residence on previous occasions over the last 2 years and had 
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seen persons he knew to be actively engaged in the drug trade 
leaving the residence. 

When he arrived at the residence, Bauer observed a vehicle 
parked nearby. Bauer determined that the vehicle was reg- 
istered to Louthan and that the license plates had expired. 
Approximately 5 minutes after Bauer began his surveillance, he 
saw Louthan exit the residence and enter the vehicle. Bauer had 
not seen Louthan enter the residence and did not know how long 
he had been inside. Bauer initiated pursuit with the intent of 
stopping Louthan based on the expired plates. He also intended 
to request Louthan’s permission to search the vehicle. Pursuant 
to police division policy, he requested a backup officer. 

Bauer initiated the traffic stop based on the expired plates and 
Louthan’s failure to signal a turn. Louthan acknowledged that 
he had come from the residence which Bauer had been observ- 
ing. Bauer questioned Louthan about his involvement with 
drugs, and Louthan stated that he was free on bond on a pend- 
ing charge of possession of a controlled substance and that an 
attempted manufacture charge had also been filed against him. 
Bauer asked Louthan when he had last used controlled sub- 
stances, and Louthan responded that it was in September 2006, 
when he was arrested for possession. Bauer asked Louthan to 
step out of the vehicle and obtained consent to search Louthan’s 
person. The search revealed nothing of consequence. Bauer 
then requested permission to search the vehicle, but Louthan 
refused. Bauer testified that Louthan became “extremely ner- 
vous” at this point, although in his report, he noted that Louthan 
was “somewhat nervous.” 

Bauer then called the police dispatcher and determined that 
Louthan’s operator’s license was valid and that he had no out- 
standing warrants. As he was doing this, the backup officer 
arrived on the scene. After completing his conversation with the 
dispatcher, Bauer directed Louthan to remain with the backup 
officer. Bauer then retrieved his drug detection dog from his 
vehicle and directed the dog to sniff the exterior of Louthan’s 
vehicle. At that point, approximately 7 minutes had elapsed 
since the inception of the traffic stop. 

The dog did not alert in his initial pass around the vehicle. 
Bauer then began to “detail,” directing the dog to sniff in certain 
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locations of the vehicle. The dog alerted and eventually indi- 
cated the scent of drugs near the middle of the front hood of the 
vehicle. Bauer then informed Louthan that he intended to search 
the interior of the vehicle. From the time that the dog sniff 
began until Bauer informed Louthan of the result, approximately 
4 minutes had elapsed. Bauer then searched the interior of the 
vehicle and found Louthan’s wallet on the transmission hump of 
the vehicle. Inside the wallet were two bags containing a “rocky 
substance” later confirmed to be methamphetamine. 

Approximately 12% minutes after Louthan was initially 
stopped, he was arrested and charged with one count of pos- 
session of a controlled substance. He filed a motion to suppress 
the evidence obtained as a result of the search of his vehicle, 
arguing that Bauer lacked reasonable suspicion to further detain 
him after the traffic stop. After conducting an evidentiary hear- 
ing, the district court denied the motion. Following a bench 
trial on stipulated evidence at which Louthan’s objection to the 
dog sniff and resulting search was preserved, he was convicted 
and sentenced. He filed this timely appeal, and we granted the 
State’s petition to bypass the Court of Appeals. 


II. ASSIGNMENT OF ERROR 
Louthan assigns, restated, that the district court erred in 
overruling his motion to suppress the evidence seized from his 
vehicle because his continued detention after the initial traffic 
stop violated his right to be free from unreasonable searches 
and seizures under the 4th and 14th Amendments to the U.S. 
Constitution and article I, § 7, of the Nebraska Constitution. 


IW. STANDARD OF REVIEW 
[1] When reviewing a district court’s determinations of rea- 
sonable suspicion to conduct an investigatory stop and probable 
cause to perform a warrantless search, ultimate determinations 
of reasonable suspicion and probable cause are reviewed de 
novo. But findings of historical fact to support that determina- 
tion are reviewed for clear error, giving due weight to the infer- 

ences drawn from those facts by the trial court.' 


' State v. Voichahoske, 271 Neb. 64, 709 N.W.2d 659 (2006). 
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IV. ANALYSIS 

[2-4] There is no issue concerning the propriety of the traffic 
stop. A traffic violation, no matter how minor, creates probable 
cause to stop the driver of a vehicle.” Once a vehicle is lawfully 
stopped, a law enforcement officer may conduct an investigation 
reasonably related in scope to the circumstances that justified the 
traffic stop.* This investigation may include asking the driver for 
an operator’s license and registration, requesting that the driver 
sit in the patrol car, and asking the driver about the purpose 
and destination of his or her travel.* Also, the officer may run a 
computer check to determine whether the vehicle involved in the 
stop has been stolen and whether there are outstanding warrants 
for any of its occupants.° The record in this case reflects that 
these investigative procedures were completed within approxi- 
mately 6 minutes after Louthan’s vehicle was stopped. 

In Illinois v. Caballes,° the U.S. Supreme Court held that a 
dog sniff “conducted during a concededly lawful traffic stop that 
reveals no information other than the location of a substance 
that no individual has any right to possess does not violate the 
Fourth Amendment.” In that case, one officer conducted the 
traffic stop while another walked a drug detection dog around 
the exterior of the vehicle. The Court noted that the duration of 
the stop during which the dog sniff was conducted “was entirely 
justified by the traffic offense and the ordinary inquiries incident 
to such a stop.”’ The facts in this case differ from those consid- 
ered in Caballes in that here, the drug detection dog was not 
deployed until after the investigative steps incident to the traffic 
stop had been completed. 

The Court in Caballes acknowledged and did not alter its 
prior holding that “a seizure that is lawful at its inception can 


? Id.; State v. Lee, 265 Neb. 663, 658 N.W.2d 669 (2003). 
3 See id. 

4 Td. 

5 Id. 


® Tllinois v. Caballes, 543 U.S. 405, 410, 125 S. Ct. 834, 160 L. Ed. 2d 842 
(2005). 


T Td., 543 U.S. at 408. 
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violate the Fourth Amendment if its manner of execution unrea- 
sonably infringes interests protected by the Constitution.”* The 
Court further noted that “[a] seizure that is justified solely by 
the interest in issuing a warning ticket to the driver can become 
unlawful if it is prolonged beyond the time reasonably required 
to complete that mission.”’ In this case, the dog sniff prolonged 
the traffic stop several minutes beyond the time required to 
conduct the normal investigative inquiries relating to the stop. 
The issue presented is whether prolonging the traffic stop for 
the time necessary to deploy the drug detection dog which was 
already at the scene violated Louthan’s Fourth Amendment 
rights and rendered the evidence obtained through the resulting 
search inadmissible at his trial under the Fourth Amendment 
exclusionary rule. 

[5-8] In resolving this question in the negative, the district 
court applied a test which this court has employed in cases 
decided before and after Caballes. We have held that in order 
to expand the scope of a traffic stop and continue to detain the 
motorist for the time necessary to deploy a drug detection dog, 
an officer must have a reasonable, articulable suspicion that the 
person is involved in criminal activity beyond that which initially 
justified the interference.'° Reasonable suspicion entails some 
minimal level of objective justification for detention, something 
more than an inchoate and unparticularized hunch, but less than 
the level of suspicion required for probable cause.'' Whether 
a police officer has a reasonable suspicion based on sufficient 
articulable facts depends on the totality of the circumstances.'” 
Reasonable suspicion must be determined on a case-by-case 
basis.'* If reasonable suspicion exists, the court must then con- 
sider whether the detention was reasonable in the context of an 


8 Id., 543 U.S. at 407, citing United States v. Jacobsen, 466 U.S. 109, 104 S. 
Ct. 1652, 80 L. Ed. 2d 85 (1984). 


° Illinois v. Caballes, supra note 6, 543 U.S. at 407. 


10 See, State v. Voichahoske, supra note 1; State v. Verling, 269 Neb. 610, 694 
N.W.2d 632 (2005); State v. Lee, supra note 2. 

"| State v. Voichahoske, supra note 1; State v. Verling, supra note 10. 

> Id.; State v. Lee, supra note 2. 


3 Id. 
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investigative stop, considering both the length of the continued 
detention and the investigative methods employed.'* 

In this case, the district court determined that Bauer had a 
reasonable suspicion that Louthan was involved in unlawful 
drug activity because Bauer observed Louthan leave a residence 
where others had reported purchasing unlawful drugs, Louthan 
admitted that he had a pending charge of possession of meth- 
amphetamine, and Louthan appeared nervous during the traffic 
stop. The court further determined that the prolonged detention 
was reasonable, both with respect to its length and the manner 
in which it was conducted. 


1. APPLICABLE STANDARD 

The State argues that the district court reached the correct 
result by applying an incorrect standard. It urges this court to 
abandon our jurisprudence regarding the Fourth Amendment 
implications of prolonged traffic stops in favor of a “de mini- 
mis rule” employed by several state and federal courts.!° This 
rule, as articulated in U.S. v. $404,905.00 in U.S. Currency,'® 
holds that “when a police officer makes a traffic stop and has 
at his immediate disposal the canine resources to employ this 
uniquely limited investigative procedure, it does not violate 
the Fourth Amendment to require that the offending motorist’s 
detention be momentarily extended for a canine sniff of the 
vehicle’s exterior.” Courts applying this rule reject what they 
perceive as an artificial distinction between the traffic stop and 
the time required for the canine sniff, reasoning that “the arti- 
ficial line marking the end of a traffic stop does not foreclose 
the momentary extension of the detention for the purpose of 
conducting a canine sniff of the vehicle’s exterior.’!” 


4 See id. 


'S See, U.S. v. Alexander, 448 F.3d 1014 (8th Cir. 2006); U.S. v. Martin, 411 
F.3d 998 (8th Cir. 2005); U.S. v. $404,905.00 in U.S. Currency, 182 F.3d 
643 (8th Cir. 1999); Hugueley v. Dresden Police Dept., 469 F. Supp. 2d 507 
(W.D. Tenn. 2007); State v. Griffin, 949 So. 2d 309 (Fla. App. 2007); State 
v. DeLaRosa, 657 N.W.2d 683 (S.D. 2003). 


'© U.S. v. $404,905.00 in U.S. Currency, supra note 15, 182 F.3d at 649. 
"U.S. v, Alexander, supra note 15, 448 F.3d at 1017. 
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We are not persuaded to abandon the reasonable suspicion 
standard in favor of the “de minimis rule” advocated by the 
State. In Caballes, the Court specifically noted a distinction 
between a dog sniff occurring during a routine traffic stop 
and one occurring during an “unreasonably prolonged traffic 
stop.”'* Referring to a decision of the Illinois Supreme Court’? 
holding that a dog sniff and subsequent discovery of contra- 
band during an unreasonably prolonged traffic stop was the 
product of an unconstitutional seizure, the Court stated: “We 
may assume that a similar result would be warranted in this 
case if the dog sniff had been conducted while respondent was 
being unlawfully detained.’ This indicates that there is a con- 
stitutionally significant line of demarcation between a routine 
traffic stop and one in which a dog sniff is conducted after the 
investigative procedures incident to the traffic stop have been 
completed. From the video of the traffic stop which is a part of 
the record in this case, it is apparent that the routine traffic stop 
had ended and the prolonged detention for deployment of the 
drug detection dog had begun by the time that Bauer received 
information from dispatch that Louthan’s license was valid and 
that Louthan had no outstanding warrants. 

Was the traffic stop “unreasonably prolonged” beyond this 
point? While the detention for the dog sniff was not lengthy, 
that is but one factor in the Fourth Amendment analysis, which 
requires the dual inquiries of “whether the officer’s action was 
justified at its inception, and whether it was reasonably related 
in scope in the circumstances which justified the interference 
in the first place.’*! We agree with the view expressed by the 
dissent in State v. DeLaRosa™ that “the threshold question . . . 
is whether the officer had an appropriate basis upon which to 
detain the citizen” after concluding the routine traffic stop. We 


'8 Tllinois v. Caballes, supra note 6, 543 U.S. at 407, citing People v. Cox, 202 
Ill. 2d 462, 782 N.E.2d 275, 270 Ill. Dec. 81 (2002). 


'9 People v. Cox, supra note 18. 
20 Illinois v. Caballes, supra note 6, 543 U.S. at 408. 
71 Terry v. Ohio, 392 U.S. 1, 20, 88 S. Ct. 1868, 20 L. Ed. 2d 889 (1968). 


22 State v. DeLaRosa, supra note 15, 657 N.W.2d at 691 (Sabers, J., 
dissenting). 
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conclude that the “reasonable suspicion” test is the appropriate, 
necessary, and correct standard for resolving that question. 


2. EXISTENCE OF REASONABLE, ARTICULABLE SUSPICION 

We turn, then, to Louthan’s contention that the district 
court erred in applying this standard. As noted, the district 
court found that Bauer had a reasonable, articulable suspicion 
that Louthan was involved in unlawful drug activity for three 
reasons: (1) Bauer observed Louthan leave the residence of a 
suspected drug dealer, (2) Louthan admitted a prior arrest for 
possession of methamphetamine, and (3) Louthan appeared 
nervous when Bauer asked permission to search his vehicle. We 
examine each of these factors separately, mindful of the rule 
that when a determination is made to detain a person during a 
traffic stop, even where each factor considered independently 
is consistent with innocent activities, those same factors may 
amount to reasonable suspicion when considered collectively.” 


(a) Residence of Suspected Drug Dealer 

Relying on State v. Lee,* Louthan contends that the record 
provides no factual basis for Bauer’s testimony that the resi- 
dence he was observing, and from which he observed Louthan 
exit, was a site of unlawful drug activity. In Lee, the State 
claimed reasonable suspicion sufficient to prolong the deten- 
tion of a motorist stopped in a public recreation area based in 
part upon an averment that law enforcement had “‘received 
information prior to this incident that drug dealers and users 
are meeting at this location for drug transactions.’”” Noting 
the lack of any showing regarding the source or reliability of 
this information, this court held that the averment amounted 
to “little more than conclusory assertions” which could not be 
considered in the reasonable suspicion analysis.*° 

[9] The record in this case provides significantly more detail. 
The site of the suspected drug activity in this case was a specific 


3 State v. Voichahoske, supra note 1. 
4 State v. Lee, supra note 2. 

25 Td. at 670, 658 N.W.2d at 677. 

6 Td. at 670, 658 N.W.2d at 678. 
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residence, not a general area as in Lee. Bauer testified that he 
knew the name of the resident and that the police department 
had received complaints from neighbors about “‘stop-and-go 
traffic” near the residence. Bauer, who had received specialized 
drug interdiction training in addition to his training as a drug 
detection dog handler during his 7 years of service as a Norfolk 
police officer, testified that “stop-and-go traffic” at a residential 
location is an indicator of unlawful drug trade being conducted 
there. Bauer testified that he had received reports over a period 
of 2 years that the resident was involved in unlawful drug activ- 
ity, and he identified by name two persons arrested for drug 
offenses who reported that they had obtained drugs from the 
resident of the house. He further testified that the most recent 
report of drug activity at the residence was approximately 1 
month prior to Louthan’s arrest. Reasonable suspicion may be 
based upon information which may not be sufficient to establish 
probable cause. It follows that the “degree of reliability of an 
informant that must be shown to justify an investigatory stop is 
less than that required to establish probable cause.””’ We con- 
clude that Bauer’s testimony regarding prior drug activity at the 
residence was sufficiently detailed and reliable to be considered 
in a reasonable suspicion analysis and that the district court did 
not err in doing so. 


(b) Prior Drug Arrest 

[10] An individual’s criminal history may be a relevant fac- 
tor when determining whether an officer has reasonable suspi- 
cion to detain an individual.”* In Lee, this court held that the 
officers’ awareness that the motorist had unspecified “ “prior 
drug arrests’” could be considered as a part of the totality of 
the circumstances in determining whether there was a reason- 
able, articulable suspicion which would warrant continued 
detention pending the arrival of a drug detection dog.” 

In this case, Louthan admitted to Bauer that he had been 
arrested for possession of methamphetamine in September 2006, 


27 United States v. Eisenberg, 807 F.2d 1446, 1450 (8th Cir. 1986). 
°8 State v. Lee, supra note 2. 
2° Td. at 671, 658 N.W.2d at 678. 
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approximately 3 months prior to the traffic stop, and that he had 
last used methamphetamine at that time. We conclude that this 
information was properly considered by the district court in its 
reasonable suspicion analysis. 


(c) Nervousness 

[11] Bauer testified that Louthan was “extremely nervous” 
when asked if he had “anything illegal” in his vehicle, but 
in his report, he described Louthan as “somewhat nervous.” 
Although a motorist’s nervousness is an appropriate factor 
for consideration within the totality of the circumstances of a 
prolonged traffic stop, its presence is of limited significance 
generally.*° Standing alone, Bauer’s description of Louthan’s 
nervousness would not support a determination of reasonable 
suspicion. While it may be considered with other factors, it is 
of minimal significance. 


(d) Conclusion 

We find no clear error by the district court in its determina- 
tion of the historical facts which could be considered in deter- 
mining whether Bauer had a reasonable, articulable suspicion 
to prolong Louthan’s detention for the time required to conduct 
a dog sniff of his vehicle. Based upon our de novo review of 
the totality of the circumstances, we conclude that reason- 
able suspicion existed, based primarily on the facts that Bauer 
observed Louthan leaving a house at which he had a reasonable 
basis for believing that unlawful drug activity was conducted 
and that Louthan admitted he had recently been arrested for 
possession of methamphetamine. 


3. REASONABLENESS OF DETENTION 
We must next determine whether the extended detention in 
this case was reasonable in the context of an investigative stop, 
both with respect to its duration and the investigative methods 
employed.*! Approximately 7 minutes elapsed from the time 
Bauer initiated the dog sniff until he arrested Louthan for pos- 
session of the controlled substance found in his vehicle as a 


3° See State v. Lee, supra note 2. 


3! See, State v. Voichahoske, supra note 1; State v. Verling, supra note 10. 
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result of the search precipitated by the canine alert and indica- 
tion. Both the dog and Bauer as its handler were trained and 
certified for drug detection. We agree with the determination of 
the district court that the extended detention was reasonable. 


V. CONCLUSION 
The law enforcement officer had a reasonable, articulable 
suspicion that Louthan was involved in unlawful drug activ- 
ity which was sufficient to justify prolonging the traffic stop 
in order to deploy the drug detection dog which was present 
on the scene. The prolonged detention was reasonable in the 
context of a traffic stop, as to both its duration and the investi- 
gative methods used. The canine alert and indication provided 
probable cause for the warrantless search of Louthan’s vehicle, 
a point he does not contest. The district court did not err in 
denying Louthan’s motion to suppress, receiving the evidence 
obtained in that search, and convicting Louthan of the offense 
of possession of a controlled substance. 
AFFIRMED. 
HEavican, C.J., not participating. 
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1. Partnerships: Accounting: Appeal and Error. An action for a partnership dis- 
solution and accounting between partners is one in equity and is reviewed de novo 
on the record. 

2. Equity: Appeal and Error. On appeal from an equity action, an appel- 
late court resolves questions of law and fact independently of the trial 
court’s determinations. 

3. : _____. In an equity action, when credible evidence is in conflict on material 
issues of fact, an appellate court considers and may give weight to the fact the 
trial court observed the witnesses and accepted one version of the facts over 
another. 

4. Statutes. Statutory interpretation presents a question of law. 
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Partnerships. The interpretation of a partnership agreement presents a question 
of law. 

Partnerships: Time. After January 1, 2001, the Uniform Partnership Act 
of 1998 applies to any Nebraska partnership, including those formed before 
January 1, 1998. 

Partnerships: Statutes: Words and Phrases. The Revised Uniform Partnership 
Act is largely a series of default rules that govern the relations among partners in 
situations they have not addressed in a partnership agreement and control only 
when a question is not resolved by the parties’ express provisions. 

Partnerships. Under Neb. Rev. Stat. § 67-431 (Reissue 2003), a partner’s vol- 
untary withdrawal no longer results in mandatory dissolution; it results in a 
partner’s dissociation. 

Partnerships: Legislature. Under Neb. Rev. Stat. § 67-433(1) (Reissue 2003), 
the Legislature has created separate paths through which a dissociated partner can 
recover partnership interests: dissolution and winding up or mandatory buyout. 
Partnerships. A partnership’s dissolution under Neb. Rev. Stat. § 67-439(1) 
(Reissue 2003) is a default rule that applies only when the partnership agreement 
does not provide for the partnership business to continue. 

____. The Revised Uniform Partnership Act does not require strict compliance 
with a buyout provision to prevent dissolution. 

____. When a partnership agreement mandates a buyout of a withdrawing part- 
ner’s interest but fails to specify a remedy for the partnership’s failure to pay, or 
to timely pay, the buyout price, the default rules of the Uniform Partnership Act 
of 1998 apply. 

____. Under Neb. Rev. Stat. § 67-434 (Reissue 2003), dissolution is not a remedy 
for a partnership’s failure to timely pay an estimated buyout price. 

____. Under the Uniform Partnership Act of 1998, a withdrawing partner’s rights 
are governed by the dissolution and winding up provisions or the mandatory buy- 
out provisions, but not both. 

____. If a partnership agreement is silent on profit distributions to a withdrawing 
partner, the default rule under Neb. Rev. Stat. § 67-434(2) (Reissue 2003) does 
not authorize profit distributions. 

____. The Revised Uniform Partnership Act allows partners, in their partnership 
agreement, to fix the method or formula for determining the buyout price for 
a withdrawing partner’s interest unless the agreement causes a forfeiture of the 
partner’s interest. 


Appeal from the District Court for Lancaster County: JEFFRE 


CHEUvRONT, Judge. Affirmed. 
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HEAVICAN, C.J., CONNOLLY, GERRARD, STEPHAN, MCCorMACK, 
and MILLER-LERMAN, JJ. 


CONNOLLY, J. 

This appeal presents two main issues. The first is whether a 
partnership is dissolved by operation of law under the Uniform 
Partnership Act of 1998 (the 1998 UPA) when a partner volun- 
tarily withdraws.' The second is whether the parties intended 
the partnership to dissolve if the remaining partners failed to 
timely pay the buyout price for the withdrawing partner’s inter- 
est. Briefly stated, we hold that under the 1998 UPA, a partner’s 
voluntary withdrawal does not dissolve a partnership if the par- 
ties intended the business to continue. We further conclude that 
the parties intended the business to continue and did not intend 
the partnership to dissolve if the remaining partners failed to 
timely pay the buyout price for a withdrawing partner’s inter- 
est. Accordingly, we affirm. 


I. SUMMARY OF THE CASE 

This action arose from a partnership dispute between two 
brothers, Don Shoemaker and Harley G. Shoemaker, and their 
wives. Each of the four partners owned an equal share of the 
partnership, D & H Real Estate (D & H). After Harley and his 
wife, Marion Shoemaker, gave notice that they were withdraw- 
ing from D & H, the partners failed to agree on the buyout 
price of Harley’s and Marion’s interests. Harley, as trustee of 
his own trust, and their son David G. Shoemaker, as trustee 
of Marion’s trust, later sought an accounting and an order com- 
pelling D & H to wind up and terminate its business. Harley 
and David claimed that D & H was already in dissolution once 
the remaining partners failed to pay the buyout price within the 
time specified by the partnership agreement. 

The remaining partners, Don and his wife, Yvonne Shoemaker, 
counterclaimed for breach of contract. They claimed that Harley 
and Marion failed to complete an appraisal process in the part- 
nership agreement for determining the buyout value of their 
interests. They also claimed that Harley and Marion continued 


' See Neb. Rev. Stat. §§ 67-401 to 67-467 (Reissue 2003). 
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to negotiate past the buyout deadline and were estopped from 
claiming that Don and Yvonne had breached the agreement. 
Each couple acted in unison. So, unless otherwise necessary 
to explain the background facts, we will refer to Harley and 
David, Marion’s trustee, as “Harley” and Don and Yvonne as 
“Don.” The district court agreed with Don. It concluded that 
Harley was estopped from claiming that Don had breached the 
agreement by failing to comply with the buyout deadline. It also 
concluded that Harley had breached the agreement by failing to 
comply with the appraisal process. Finally, the court applied 
part of the partnership’s distribution of earnings to Harley 
toward the purchase price of his interest in the partnership. 


Il. BACKGROUND 


1. PARTNERSHIP AGREEMENT 

In 1984, Don and Harley created D & H by oral agreement. 
The partnership’s assets included 24 acres with improvements 
west of Lincoln and the right to collect rent from tenants. Harley 
and David owned Shoemaker’s Truck Station, Inc., a truckstop 
and restaurant on the property. When Don and Harley created 
D & H, the partnership leased part of the property to the truck- 
stop for 5 years and gave the truckstop the right to renew the 
lease for 4 additional terms of 5 years. At all relevant times, the 
truckstop was a tenant. In 1987, the partnership entered into a 
99-year lease with Don on another part of the property. The par- 
ties stipulated that Don’s son and daughter-in-law owned a motel 
on this property. 

In September 1989, Don and Harley signed a written partner- 
ship agreement for D & H. Don and Harley each had a 50-percent 
interest in D & H. The following sections are relevant: 

Section 3. Term of Partnership 

The partnership commenced by oral agreement on the 
1st day of July, 1984, and shall continue until dissolved by 
mutual agreement or by the terms of this agreement. 


Section 11. Dissolution or Termination of the Partnership 
a. Any partner may withdraw or retire from the partnership 
upon 90 days prior notice to the remaining partner(s); 
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b. The death or legal incapacity of a partner shall 
immediately terminate the interest of such deceased or 
legally incapacitated partner in future partnership profits 
or losses; 

c. In the event of the withdrawal [or] retirement. . . of 
a partner, the remaining partner(s) shall have the right to 
continue the business of the partnership themselves or in 
conjunction with any other person or persons they may 
select, but they shall pay to the retiring partner . . . the 
value of such partner’s interest in the partnership as pro- 
vided in the following section. 

Section 12. Valuation of Partnership Shares 

The value of the interest of a withdrawing [or] retiring 
... partner, as of the date of such withdrawal [or] retire- 
ment... shall be determined in the following manner. In 
the event that the remaining partner(s) and the . . . retiring 
partner are unable to agree upon the value to be assigned 
to the partnership shares, all interested individuals shall 
select an appraiser and in the event they are not able to 
agree upon an appraiser, the remaining partner(s) and the 

. . retiring partner shall be entitled to select an appraiser 
with the appraisers separately submitting their appraisals. 
If the appraisals are within ten percent of each other[,] 
the value shall be an average of the two appraisals. If 
the difference in the appraisals exceeds ten percent[,] the 
two appraisers shall together attempt to reach agreement 
on the value and if unable to do so shall obtain a third 
appraiser with the three appraisers together agreeing upon 
the value. The appraisers shall determine the value of the 
partnership as a going concern with all assets to be valued 
at their fair market value. 

Section 13. Payment Upon Dissolution or Termination 

The value of the partner’s interest as determined in the 
above section shall be paid without interest to the with- 
drawing or retiring partner . . . not later than 90 days after 
the effective date of the dissolution or termination. 

Section 14. Termination and Liquidation 

In the event the remaining partner(s) do not elect to 
purchase the interest of the retiring, deceased or legally 
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incapacitated partner, or in the event the partners mutu- 
ally agree to dissolve the partnership, the partnership shall 
terminate and the partners shall proceed with reasonable 
promptness to liquidate the business of the partnership. 
In December 1992, Don and Harley each assigned half of 
their partnership interest to their wives. 


2. HARLEY’S WITHDRAWAL FROM PARTNERSHIP 

On September 19, 2001, Harley sent Don a letter and stated 
that he was withdrawing from the partnership: “Therefore, pur- 
suant to Section 11[a] of the Partnership Agreement . . . this 
letter constitutes notice that we withdraw from the partnership 
effective 90 days after the date of this notice.’ Don retained 
attorney Peter Katt, and Harley retained Alan Slattery. 

On October 1, 2001, Katt e-mailed Slattery that he would 
respond to Harley’s letter within 30 days. On October 30, Katt 
wrote Slattery that section 12 of the agreement, regarding the 
appraisal of a withdrawing partner’s interest, applied only if the 
partners did not agree on the value of the interest. He stated that 
the parties should attempt to agree on the value before select- 
ing an appraiser. On November 1, Slattery responded that the 
appraisal process in section 12 applied only if Don elected to 
continue the business by December 20, 2001, the effective date 
of Harley’s withdrawal. He further stated that if Don made that 
election, Harley would participate in the valuation process. But 
if Don failed to elect to continue the business by December 20, 
then D & H would be dissolved. 

On November 9, 2001, Katt wrote Slattery that he agreed 
Harley’s withdrawal was effective December 20. He also agreed 
that if Don did not elect to purchase Harley’s interest, then 
section 14 of the agreement applied regarding termination and 
liquidation of D & H. He stated Don would advise Harley 
whether he elected to purchase Harley’s interest by December 
15, “provided [Harley] provides us with a value for his interest 
on or before December 1, 2001.” Katt also suggested mov- 
ing the effective date to December 31 for accounting and 
tax purposes. 

On November 14, 2001, Katt and Slattery met to discuss 
the value of Harley’s interest and the possibility of Harley’s 


118 275 NEBRASKA REPORTS 


purchasing Don’s interest instead. On November 28, Harley 
offered to purchase Don’s interest for $1.15 million. On 
December 6, responding to an inquiry from Slattery, Katt 
e-mailed Slattery. He stated he was working on a “‘business 
continuation’” proposal and that he was still waiting for a 
response to his suggestion that the parties extend the deadlines 
under the agreement. The next day, Slattery responded that he 
would not “extend any deadlines unless the parties have made 
an agreement, or if it appears the parties are likely to reach an 
agreement.” On December 13, Katt wrote Slattery that Don was 
declining Harley’s offer to purchase Don’s interest and that Don 
was electing to continue the business. Katt stated that although 
Harley’s offer had been based on an appraiser’s fair market 
value of D & H, selling would cause Don a substantial loss of 
annual income. Katt again asked for the price that Harley would 
be willing to accept for his 50-percent interest. 


3. Buyout PERIOD 

After Don elected to continue the business, Harley continued 
to pursue purchasing Don’s interest until January 18, 2002, 
when it was clear that Don would not sell. On January 24, 
Harley agreed to sell his interest for $1.75 million. For this 
price, he would allow D & H to amend the lease agreement 
with the truckstop so that D & H would not be obligated to 
pay for improvements when the lease ended. In February, Don 
asked for tax returns and a list of improvements Harley believed 
belonged to the truckstop and not to the partnership. On March 
12, Harley provided depreciation schedules for 1999 and a list 
of the improvements that belonged to the truckstop. But the 
schedules only showed original costs and did not include depre- 
ciation or amortization. On the same day, Slattery e-mailed that 
he would provide more current information when he received it 
from Harley. 

On March 28, 2002, Katt wrote that Don agreed to pay 
Harley $1.25 million for his interest. Katt further stated that 
Don was operating under a belief that the effective date of 
Harley’s withdrawal was December 31, 2001. On April 3, 
Slattery wrote that Harley rejected Don’s offer. Slattery stated: 
“Based on the apparent inability of the parties to agree upon the 
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value of the interest to be sold, and pursuant to Section 12... 
all parties are to select an appraiser.” 


4. APPRAISAL PERIOD 

The parties continued to make offers and counteroffers in 
May 2002 but failed to agree. From May to July 10, the parties 
unsuccessfully attempted to create a joint set of instructions for 
appraisers. In July, the parties instructed their separate apprais- 
ers. Sometime between August 27 and October 1, the appraisers 
met with Don and Harley to decide what items the partner- 
ship owned. On October 1, Don’s appraiser determined the 
retrospective value of the partnership’s “‘leased fee estate’” was 
$2.66 million. On October 11, Harley sued Don, and on October 
18, he instructed his appraiser to suspend work. 


5. COMMUNICATIONS WHILE Lawsuit Was PENDING 

On October 25, 2002, Don informed Harley that he was 
ready to close on short notice once Harley’s appraiser had 
reached a valuation. On November 20, Don offered to purchase 
Harley’s interest based on Don’s appraisal. He stated that if 
Harley did not respond by the end of November, Don would 
consider his failure an intent to breach the agreement. Two 
days later, Harley responded that Don’s “efforts to now per- 
form the Agreement, months after such performance was due, 
are very telling,” and that “rather than try to resurrect a dead 
Agreement,” they should “both devote our time to getting the 
pending lawsuit decided.” 

In February 2003, Harley assigned his 25-percent interest to 
the Harley G. Shoemaker Revocable Trust, and Marion assigned 
her 25-percent interest to the Marion P. Shoemaker Revocable 
Trust. Marion died in July 2003. As noted, their son David is 
the trustee of Marion’s trust; Harley is the trustee of his trust. 
The parties stipulated that during the pendency of the lawsuit, 
Harley and Marion or their trusts continued to receive “earnings” 
from the partnership. (The parties’ use of the term “earnings” 
in their stipulation apparently refers to the partnership’s profit 
distributions.) Don claimed that the court should apply these 
payments toward the buyout price for Harley’s interest. From 
December 20, 2001, to December 31, 2005, the partnership 
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paid to Harley and Marion or their trusts $570,180, representing 
50 percent of truckstop earnings, and $14,540, representing 50 
percent of motel earnings. 


6. PARTIES’ ALLEGATIONS 

In Harley’s January 2005 amended complaint, he alleged that 
D & H was in dissolution. He asked that D & H be wound up 
and terminated. He claimed that Don failed to elect to continue 
the business when he failed to pay for Harley’s interest by 
March 20, 2002, or within 90 days after Harley’s withdrawal 
was effective. Don answered that he had tendered payment 
under the agreement but that Harley had refused to accept pay- 
ment. Don also alleged that by his conduct, Harley had modi- 
fied the agreement to eliminate the requirement that payment 
be made within 90 days, had waived that right, or was estopped 
from claiming that Don had breached the agreement by failing 
to pay for Harley’s interest within 90 days. Don counterclaimed 
that Harley had breached the agreement by refusing to complete 
the appraisal process and prayed for specific performance. He 
requested the court to transfer Harley’s interest at the price 
determined by Don’s appraiser or to require Harley to complete 
his own appraisal. 


7. District Court CONCLUDES PARTNERSHIP Is Not DISSOLVED 
AND ORDERS HARLEY TO COMPLETE APPRAISAL 

The district court found that Harley had negotiated in good 
faith but had caused Don to rely on his continued negotiations 
past the buyout deadline. The court concluded Harley did not 
intend to complete the valuation process. The court found that 
all the elements of equitable estoppel were satisfied. The court 
also found that the parties had modified the agreement on the 
buyout deadline by continuing to negotiate. On the counter- 
claim, the court found that Harley had breached the agreement 
by failing to complete the appraisal process and ordered him to 
complete that process within 60 days. Harley appealed, but the 
Court of Appeals dismissed for lack of jurisdiction.’ 


> Shoemaker v. Shoemaker, 13 Neb. App. Ixvi (No. A-05-476, May 18, 
2005). 
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8. District CourT VALUES HARLEY’S INTEREST AND APPLIES 
Part OF HarLey’s “EARNINGS” TOWARD 
PURCHASE PRICE OF His INTEREST 

On remand, the district court ordered Harley to complete his 
appraisal by July 29, 2005. Afterward, the court ordered the 
parties’ appraisers to reach an agreement on the partnership’s 
value because there was more than a 10-percent difference 
in their valuations. Don’s appraiser valued the partnership at 
$2.66 million, and Harley’s appraiser valued it at $2.285 mil- 
lion. In setting the value, the appraisers agreed on $2.35 million. 
The court determined that the appraisers had properly valued 
the partnership based on its leased fee value and accepted their 
agreed-upon valuation. 

In January 2006, the court heard arguments on whether the 
partnership’s distributions of “earnings” to Harley and Marion 
or their trusts constituted profit distributions or payments toward 
the buyout price for Harley’s interest. Harley argued that the 
payments were profit distributions because Don had not pur- 
chased his interest or, alternatively, that he was entitled to inter- 
est. The court concluded that the parties had negotiated in good 
faith until October 2002. But it determined that if Harley had 
not breached the agreement by failing to complete the appraisal 
process, Don would have purchased Harley’s interest by late 
2002. The court further determined that Don did not have to pay 
interest to Harley; the court reasoned that interest would only 
be required if the remaining partners had refused to pay Harley 
the value of his partnership interest, which had not occurred. It 
ruled that Harley’s interest was $1.175 million. It further ruled 
that the partnership’s distributions of earnings after December 
31, 2002, $431,206.98, applied to the buyout price of Harley’s 
interest. Finally, it ruled that Don did not owe interest because 
he had not refused to pay the buyout price and because the part- 
nership agreement provided that no interest was to be paid. 


IH. ASSIGNMENTS OF ERROR 
Harley assigns, restated, that the district court erred in con- 
cluding that (1) the partnership was not in dissolution when 
Don failed to pay for Harley’s interest within the 90-day time 
limit and (2) Harley lost his right to enforce the partnership 
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agreement through one of the following theories: waiver, equi- 
table estoppel, implied modification, bad faith dealing, or breach 
of the agreement. Harley alternatively assigns that if the partner- 
ship was not in dissolution, then the court erred by applying part 
of his earnings toward the purchase price of his interest and in 
determining the amount Don owed to Harley for his interest. 


IV. STANDARD OF REVIEW 

[1-3] An action for a partnership dissolution and accounting 
between partners is one in equity and is reviewed de novo on 
the record.? On appeal from an equity action, we resolve ques- 
tions of law and fact independently of the trial court’s determi- 
nations.* But when credible evidence is in conflict on material 
issues of fact, we consider and may give weight to the fact the 
trial court observed the witnesses and accepted one version of 
the facts over another.° 

[4,5] Statutory interpretation presents a question of law.° The 
interpretation of a partnership agreement presents a question 
of law.’ 


V. ANALYSIS 


1. APPLICABILITY AND EFFECTIVE DATE OF THE 1998 UPA 
Generally, the parties agree that the partnership agreement 
governs whether the partnership was dissolved. Nonetheless, 
the parties at times rely on the 1998 UPA,’ and the act is rele- 
vant. So, in our analysis, we will be focusing on the interplay 
between the 1998 UPA and the partnership agreement. 


3 See Gast v. Peters, 267 Neb. 18, 671 N.W.2d 758 (2003). 


4 See County of Sarpy v. City of Gretna, 273 Neb. 92, 727 N.W.2d 690 
(2007). 


5 See Smith v. City of Papillion, 270 Neb. 607, 705 N.W.2d 584 (2005). 
® In re Adoption of Kailynn D., 273 Neb. 849, 733 N.W.2d 856 (2007). 


T Dissolution of Midnight Star Enterprises, 724 N.W.2d 334 (S.D. 2006); 
Wallerstein v. Spirt, 8 S.W.3d 774 (Tex. App. 1999); Waikoloa Ltd. 
Partnership v. Arkwright, 268 Va. 40, 597 S.E.2d 49 (2004). 


8 See §§ 67-401 to 67-467. 
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[6] In the 1998 UPA, the Legislature set a termination date 
for the original Uniform Partnership Act (the original UPA)? 
and adopted the subsequent model act that is commonly called 
the Revised Uniform Partnership Act (RUPA).!° Thus, the 1998 
UPA is Nebraska’s counterpart to RUPA. Sections 67-464 and 
67-466 provide that after January 1, 2001, the 1998 UPA shall 
apply to any Nebraska partnership, including those formed 
before January 1, 1998. The original UPA provisions terminated 
on January 1, 2001." 

Here, the relevant events occurred after the effective date 
of January 1, 2001, so the 1998 UPA unquestionably gov- 
erns the parties’ dispute although they formed their partnership 
in 1989,'? 


2. EFFECT OF HARLEY’S WITHDRAWAL AND Don’s FAILURE TO 
TIMELY Pay THE Buyout PRICE FOR HARLEY’S INTEREST 


(a) Parties’ Contentions 

Although the parties rely on the partnership agreement, they 
disagree on the effect of Don’s failure to purchase Harley’s 
interests before the 90-day time limit expired in section 13 
of the agreement. Don contends that under the plain language 
of the partnership agreement, his failure to pay Harley within 
90 days did not dissolve the partnership. Don also argues that 
the agreement did not provide time was of the essence. He 
contends that he offered to purchase Harley’s interest within 
a reasonable time because Harley was attempting to purchase 
Don’s interest during part of the 90-day period. He also points 
out that Harley’s attorney had stated an appraisal was neces- 
sary after Harley rejected Don’s buyout offer. Don alterna- 
tively argues that Harley modified the time limit or waived his 
right to enforce it by continuing to negotiate the buyout price. 


° See Neb. Rev. Stat. §§ 67-301 to 67-346 (Reissue 2003). 

10 See, Introducer’s Statement of Intent, L.B. 523, Banking, Commerce and 
Insurance Committee, 95th Leg., 1st Sess. (Feb. 18, 1997); Prefatory Note, 
Unif. Partnership Act (1997), 6 (Pt.1) U.L.A. 5 (2001). 

" See § 67-301. 

© See, Della Ratta v. Larkin, 382 Md. 553, 856 A.2d 643 (2004); Warnick v. 
Warnick, 76 P.3d 316 (Wyo. 2003). 
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Finally, he argues that even if he breached section 13 by failing 
to pay the buyout price within 90 days, Harley’s remedy was 
specific performance. 

Of course, Harley views the matter differently, but we believe 
Harley’s arguments are inconsistent. Harley primarily asserts a 
contract interpretation argument. He contends that because Don 
failed to comply with the 90-day time limit under section 13 of 
the agreement, Don did not elect to purchase Harley’s interest 
under section 14—one of the events triggering dissolution and 
termination under section 14. Harley also asserts statutory argu- 
ments under the default rules of the 1998 UPA. First, he con- 
tends that under the 1998 UPA, a partner’s voluntary withdrawal 
from an at-will partnership results in mandatory dissolution and 
winding up of the partnership. Second, he argues that under 
the original UPA, courts will not enforce “anti-dissolution” 
provisions that avoid automatic dissolution unless the remain- 
ing partners strictly comply with the provision.'? He implicitly 
contends that RUPA similarly requires strict compliance. We 
first address Harley’s statutory argument regarding mandatory 
dissolution for a partner’s voluntary withdrawal. 


(b) 1998 UPA’s Effect on Voluntary Withdrawals 

We believe Harley misconstrues RUPA’s effect on partnership 
law. He contends that the partnership was in dissolution under 
the 1998 UPA because Don failed to strictly comply with the 
buyout provision. Under the original UPA, dissolution of an 
at-will partnership was mandatory upon a partner’s expressed 
will to dissolve the partnership.'* “Unless otherwise agreed,” the 
partners who had not wrongfully dissolved the partnership had 
the right to wind up the partnership affairs.!° The partnership was 
terminated once the winding up of its affairs was completed.'® 

[7] Although dissolution was mandatory, the partners could 
agree to prevent termination of the business.'’ But problems 


13 


Brief for appellants at 22. 
4 See § 67-331. 

'S§ 67-337. 

'6 See § 67-330. 

'7 See § 67-337. 
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arose with third parties and partnership property that partnership 
agreements could not prevent.'* By making the partnership a 
distinct entity from its partners, RUPA avoids problems caused 
by mandatory dissolution. 

RUPA’s underlying philosophy differs radically from 
UPA’s, thus laying the foundation for many of its inno- 
vative measures. RUPA adopts the “entity” theory of 
partnership as opposed to the “aggregate” theory that the 
UPA espouses.'**! Under the aggregate theory, a partner- 
ship is characterized by the collection of its individual 
members, with the result being that if one of the partners 
dies or withdraws, the partnership ceases to exist.!!! On 
the other hand, RUPA’s entity theory allows for the part- 
nership to continue even with the departure of a member 
because it views the partnership as “an entity distinct from 
its partners.”* 

RUPA effects this change by 
giv[ing] supremacy to the partnership agreement in 
almost all situations. [RUPA] is, therefore, largely a 
series of “default rules” that govern the relations among 
partners in situations they have not addressed in a 
partnership agreement... . 


. . . RUPA’s basic thrust is to provide stability for part- 
nerships that have continuation agreements. . . . [RUPA] 
provides that there are many departures or “dissociations” 
that do not result in a dissolution. 


'8 See, 2 Alan R. Bromberg & Larry E. Ribstein, Bromberg and Ribstein on 
Partnership § 7.03(a) (2007); RUPA, supra note 10, § 801, comment 1 at 
190. 


9 See § 67-409(1). 


20 Thomas R. Hurst, Will the Revised Uniform Partnership Act (1994) Ever Be 
Uniformly Adopted?, 48 Fla. L. Rev. 575 (1996). 


21 See Joan E. Branch, Note, The Revised Uniform Partnership Act Breakup 
Provisions: Should They Be Adopted?, 25 Creighton L. Rev. 701 (1992). 


» Creel y. Lilly, 354 Md. 77, 89-90, 729 A.2d 385, 392 (1999). 
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. .. Many dissociations result merely in a buyout of the 
withdrawing partner’s interest rather than a winding up of 
the partnership’s business.” 

This means that RUPA’s default rules are gap-filling rules that 
control only when a question is not resolved by the parties’ 
express provisions in an agreement.** 

Section 67-404 carries out the legislative intent to make the 
partnership provisions the controlling rules and the 1998 UPA 
provisions the default rules. Except for limited exceptions that 
do not apply here, 

relations among the partners and between the partners and 
the partnership are governed by the partnership agreement. 
To the extent the partnership agreement does not otherwise 
provide, the Uniform Partnership Act of 1998 governs 
relations among the partners and between the partners and 
the partnership.» 

[8,9] Section 67-431 provides that a partner’s voluntary with- 
drawal no longer results in mandatory dissolution; it results in a 
partner’s “dissociation.” Section 67-433(1) manifests a legisla- 
tive intent to create separate paths—dissolution and winding up 
or mandatory buyout—through which a dissociated partner can 
recover partnership interests: “If a partner’s dissociation results 
in a dissolution and winding up of the partnership business, sec- 
tions 67-439 to 67-445 [dealing with dissolution and winding 
up] apply; otherwise, sections 67-434 to 67-438 [dealing with 
mandatory buyout] apply.”’° The comment to § 603 of RUPA, 
the section upon which § 67-433 is patterned, specifically pro- 
vides that it operates as a “‘switching’” provision.”’ 


(c) Under the 1998 UPA, Dissolution Is Only a Default Rule 
Harley incorrectly argues that § 67-439(1) mandates dissolu- 
tion. Apart from circumstances that are not present, § 67-439, 
in relevant part, provides: 


3 Prefatory Note, Unif. Partnership Act (1997), supra note 10 at 5-6. 

°4 See Black’s Law Dictionary 1357 (8th ed. 2004). 

5 § 67-404. 

6 § 67-433(1). 

27 Unif. Partnership Act (1997) § 603, supra note 10, comment | at 172. 
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A partnership is dissolved, and its business must be 
wound up, only upon the occurrence of any of the follow- 


ing events: 
(1) In a partnership at will, the partnership’s having 
notice from a partner . . . of that partner’s express will 


to withdraw as a partner, or on a later date specified by 
the partner. 

[10] It is true that this section does not clearly state it is a 
default rule that does not apply if the agreement provides oth- 
erwise. But we construe statutes relating to the same subject 
matter to maintain a sensible and consistent scheme and to give 
effect to every provision.” When read together with § 67-404 
(partnership agreement controls except for limited exceptions) 
and § 67-433 (providing separate paths of dissolution or man- 
datory buyout), we conclude dissolution for a partner’s volun- 
tary withdrawal under § 67-439(1) is a default rule. Section 
67-439(1) applies only when the partnership agreement does not 
provide for the partnership business to continue. Moreover, the 
1998 UPA specifically requires that we apply and construe the 
act “to effectuate its general purpose to make uniform the law 
with respect to the subject of the act among states enacting it.”” 
Section 67-439 is taken from § 801 of RUPA. Comment 1 to 
§ 801 provides in part: 

With only three exceptions, the provisions of Section 
801 are merely default rules and may by agreement be 
varied or eliminated as grounds for dissolution. The first 
exception is dissolution under [subsection (4)] resulting 
from carrying on an illegal business. The other two excep- 
tions cover the power of a court to dissolve a partnership 
under [subsection (5)] on application of a partner and 
under [subsection (6)] on application of a transferee.*” 
Regarding voluntary withdrawal from a partnership, comment 
3 explicitly provides that RUPA’s rule of mandatory dissolution 
upon a partner’s withdrawal is a default rule. It “applies only 


°8 See State v. County of Lancaster, 272 Neb. 376, 721 N.W.2d 644 (2006). 
°° § 67-463. 
3° Unif. Partnership Act (1997) § 801, supra note 10, comment | at 190. 
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[absent] an agreement affording the other partners a right to 
continue the business.’*! Comment 1 explains that a partnership 
agreement cannot preclude a partner from seeking a judicial 
dissolution under § 67-439(5), but Harley did not seek a judi- 
cial dissolution. In fact, he was actively seeking to continue 
the business himself by purchasing Don’s interest. Harley’s 
actions were consistent with the partnership agreement, which 
allows the remaining partners to continue the business despite 
a partner’s voluntary withdrawal. 


(d) Parties Intended Partnership to Continue 

We reject Harley’s argument that the partnership was dis- 
solved upon his voluntary withdrawal under § 67-439(1) because 
we conclude that the parties’ agreement gave the remaining 
partners a right to continue the business. Although section 11 of 
the partnership agreement is titled “Dissolution or Termination 
of the Partnership,’ the reference to dissolution in the title 
merely reflects the original UPA rules. Those rules mandated a 
partnership’s dissolution after a voluntary withdrawal or death 
of a partner.** But what is relevant under the 1998 UPA is 
whether the parties agreed the business could continue. Three 
separate provisions of the partnership agreement show that Don 
and Harley intended to allow the partnership to continue. 

First, section 3 provides that the partnership “shall continue 
until dissolved by mutual agreement or by the terms of this 
agreement.” In section 14, the parties explicitly agreed that ter- 
mination of the partnership would occur only upon two events: 
(1) “the remaining partner(s) do not elect to purchase the inter- 
est of the retiring, deceased or legally incapacitated partner,” or 
(2) “the partners mutually agree to dissolve the partnership.” 
Finally, subparagraph (c) of section 11 provides: “In the event 
of the withdrawal . . . the remaining partner(s) shall have the 
right to continue the business of the partnership .. . , but they 
shall pay to the retiring partner . . . the value of such partner’s 
interest in the partnership as provided in [Section 12]. We con- 
clude that the agreement gave the remaining partners a right to 


31 Td., comment 3 at 190. 
2 See §§ 67-331 and 67-342. 
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continue the business despite the withdrawal of a partner. So the 
default rule of dissolution under § 67-439(1) did not apply. 


(e) Partnership Was Not Dissolved Because of Don’s 
Failure to Timely Pay the Buyout Price 

Because dissolution is no longer mandatory, the parties’ 
agreement that a remaining partner has the right to continue 
the business controls. Harley, however, contends that because 
Don failed to comply with the 90-day time limit for purchas- 
ing a withdrawing partner’s interest under section 13, Don did 
not elect to purchase Harley’s interest under section 14. His 
argument is twofold. Harley’s statutory argument is that RUPA 
requires strict compliance with an “anti-dissolution” provi- 
sion to avoid automatic dissolution and winding up. His con- 
tract interpretation argument is that the partnership agreement 
required dissolution when Don failed to timely pay the buyout 
price for his interest. 


(i) RUPA Does Not Require Strict Compliance With 
a Buyout Provision to Avoid Dissolution 

Harley’s statutory argument that the partnership is dissolved 
is diametrically opposed to RUPA’s main premise—that the 
partnership agreement controls in almost every circumstance. 
Except for an unpublished trial court judgment from Florida,** 
the cases Harley cites are not on point; they do not support a 
strict compliance rule that requires dissolution for breach of a 
buyout provision.** 

The Florida case fails to persuade us. We acknowledge the 
Florida trial court stated that agreements to avoid automatic dis- 
solution “are in derogation of the common law and the Uniform 
Partnership Act.’** But New York’s partnership law controlled 
that wrongful expulsion action, and New York has not adopted 
RUPA. Further, the trial court did not cite any authority for this 


33 See Beasley v. Cadwalader, Wickersham & Taft, No. CL-94-8646 “AJ,” 1996 
WL 449247 (Fla. Cir. Mar. 29, 1996) (unpublished opinion). 

34 See, Teeter v. De Lorenzo, 275 A.D.2d 528, 711 N.Y.S.2d 629 (2000); Clark 
v. Gunn, 134 N.Y.S.2d 206 (N.Y. Sup. 1954); Hanes v. Giambrone, 14 Ohio 
App. 3d 400, 471 N.E.2d 801 (1984). 


5 Beasley, supra note 33, 1996 WL 449247 at *2. 
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statement. The decision was motivated by the audacity of the 
partnership’s argument that in expelling a partner, it had contrac- 
tually insulated itself from dissolution no matter how egregious 
its conduct in breaching its partnership agreement.*° 

[11] More important, concluding that RUPA requires strict 
compliance with a buyout provision to prevent a partnership’s 
dissolution would be inconsistent with a main purpose of 
RUPA—to prevent mandatory dissolution. Further, Harley had 
a statutory remedy for buyout disputes. Section 67-434(9) pro- 
vides judicial remedies for a partnership’s failure to pay a buyout 
price. If strict compliance with a buyout provision were required 
to avoid dissolution, RUPA would not provide a withdrawing 
partner with remedies. The result would simply be dissolution. 
We reject Harley’s strict compliance argument. The question 
remains, however, whether the parties intended the business to 
dissolve because of a remaining partner’s failure to timely pay 
the buyout price for the withdrawing partner’s interest. 


(ii) Parties Did Not Intend Partnership to Dissolve 
for Late Payment of Buyout Price 

We reject Harley’s contract interpretation argument that 
because Don failed to pay the buyout price within the 90-day 
time limit under section 13, Don did not elect to purchase 
Harley’s interest under section 14. Before Harley’s withdrawal 
was effective, Don informed Harley that he was electing to con- 
tinue the business and asked Harley the price at which Harley 
would be willing to sell his interest. The agreement’s provisions 
do not show that Don’s election to continue the business was 
conditioned upon his timely payment of the buyout price. 

As noted, section 13 provides that “[t]he value of the part- 
ner’s interest as determined in [section 12] shall be paid without 
interest to the withdrawing or retiring partner . . . not later than 
90 days after the effective date of the dissolution or termina- 
tion.” So, under section 13, if the parties do not agree on the 
buyout price, the agreement effectively requires the appraisal 
process in section 12 to be completed within 180 days of a 
withdrawing partner’s giving notice to withdraw. 


36 Td. 
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Section 13, however, does not state that the partnership’s 
failure to pay the buyout price within 90 days shall result in 
the dissolution of the partnership. Similarly, section 11 does 
not condition a remaining partner’s right to continue the part- 
nership upon his timely payment of the buyout price. Instead, 
section 11 states that if a remaining partner elects to continue 
the business, the remaining partner shall pay the value of the 
withdrawing partner’s interest. And section 14 does not provide 
that the business will terminate if a remaining partner fails to 
timely pay the buyout price. Thus, we do not interpret the part- 
nership agreement as requiring dissolution because Don failed 
to timely purchase Harley’s interest under section 13. Harley’s 
contract interpretation argument fails. 

[12] Instead, we read the partnership agreement to mandate 
a buyout of a withdrawing partner’s interest, but it failed to 
specify a remedy for the partnership’s failure to pay, or to timely 
pay, the buyout price. Therefore, because the agreement is silent 
on this point, the default rules of the 1998 UPA apply. 


(f) Default Remedy for Breach of a 
Mandatory Buyout Provision 
As noted, under the switching provision in § 67-433(1), when 
a partner’s dissociation does not result in dissolution of the part- 
nership, the mandatory buyout provisions of “sections 67-434 
to 67-438 apply.” The purchase of a dissociated partner’s inter- 
est is governed by § 67-434. Harley argues that subsection 
(5) required Don to pay an estimated buyout price of Harley’s 
interest when the parties could not agree on the value. Section 
67-434(5) provides: 
If no agreement for the purchase of a dissociated partner’s 
interest is reached within one hundred twenty days after 
a written demand for payment, the partnership shall pay, 
or cause to be paid, in cash to the dissociated partner the 
amount the partnership estimates to be the buyout price 
and accrued interest, reduced by any offsets and accrued 
interest under subsection (3) of this section. 
Harley further argues that under § 67-434(5), his notice of 
his intent to withdraw constituted a written demand for pay- 
ment. Thus, he argues, Don had a total of 180 days, under the 
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partnership agreement, to pay the estimated buyout price. We 
disagree. Subsection (5) does not refer to any time limit within 
a partnership agreement. The 180 days under the partnership 
agreement is irrelevant under subsection (5). Instead, the event 
that triggers a partnership’s duty to pay an estimated buyout 
price within 120 days is a written demand, which Harley did not 
make. We conclude that this provision has no application. 

[13,14] Further, even if subsection (5) applied, nothing in 
§ 67-434 provides dissolution as a remedy for a partnership’s 
failure to timely pay an estimated buyout price. Harley cannot 
rely on a mandatory buyout provision in § 67-434 to bolster his 
argument that the partnership was in dissolution. Such an argu- 
ment is inconsistent with § 67-433(1), which creates separate 
paths through which a withdrawing partner can recover his or 
her interest. A withdrawing partner’s rights are governed by the 
dissolution and winding up provisions or the mandatory buyout 
provisions, but not both. Section 67-434(9) provided Harley’s 
remedy for the partnership’s failure to timely pay the buyout 
price or its unsatisfactory offer: 

A dissociated partner may maintain an action against the 
partnership, pursuant to subdivision (2)(b)(i) of section 
67-425, to determine the buyout price of that partner’s 
interest, any offsets under subsection (3) of this section, 
or other terms of the obligation to purchase. The action 
must be commenced within one hundred twenty days after 
the partnership has tendered payment or an offer to pay 
or within one year after written demand for payment if no 
payment or offer to pay is tendered. 

Harley, however, failed to use this provision. On March 28, 
2002, Don offered to pay Harley $1.25 million for his interest. 
Harley did not seek a judicial valuation of his interest under 
§ 67-434(9) within 120 days of March 28. So he has waived 
this remedy. 

In sum, the district court correctly concluded that the part- 
nership was not dissolved, but we believe its reasoning regard- 
ing Don’s breach of section 13’s buyout deadline was incorrect. 
The district court concluded that Harley had lost his right to 
enforce the partnership agreement. Implicit in this determina- 
tion was the court’s reasoning that if Harley could have enforced 
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the agreement, the partnership would have been dissolved. 
This reasoning was incorrect. Under the partnership agreement, 
Harley did not have the right to force the partnership’s dissolu- 
tion when Don elected to continue the business. Although Don 
failed to timely pay the buyout price, absent a remedy provision 
in the agreement, Harley’s remedy was statutory. His statutory 
remedy against the partnership did not include dissolution, and 
he waived the remedy of judicial valuation. Therefore, section 
12 of the agreement provided the method for determining his 
interest’s value. 


3. Hartey Was Nor ENTITLED TO PROFIT 
DISTRIBUTIONS OR ACCRUED INTEREST 

Harley alternatively argues that if the district court cor- 
rectly determined the partnership was not in dissolution, then 
the court erred in (1) applying part of his earnings toward the 
buyout price of his interest and (2) determining what Don owed 
Harley for his interest. The court determined that the value of 
Harley’s interest was $1.175 million. It also determined that the 
partnership’s payments to Harley and Marion through December 
31, 2002, were income distributions. The parties stipulated that 
between the effective date of Harley’s withdrawal, December 
20, 2001, to December 31, 2002, the partnership paid Harley 
and Marion $153,513.18, which represented 50 percent of its 
earnings for that period. But the court determined that the 
partnership’s payments from January 1, 2003, to December 31, 
2005, totaling $431,206.98, applied toward the purchase price 
of Harley’s interest. Finally, it determined that Harley was not 
entitled to accrued interest for two reasons: (1) Interest was 
only available if Don had refused to pay Harley, which was not 
the case, and (2) the agreement provided that no interest was 
to be paid. 

Harley is not disputing the partnership’s valuation at 
$2.35 million. But he contends that the court erred in apply- 
ing the partnership earnings he received after January 1, 2003, 
toward the purchase price of his interest. He argues that because 
Don had not yet purchased his interest, the payments after 
January 1, 2003, should have been considered “income or 
interest payments to dissociated partners” under § 67-434—the 
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mandatory buyout statute dealing with the purchase of a dissoci- 
ated partner’s interest.*” 


(a) Dissociated Partners Are Not Entitled to 
Profit Distributions Under § 67-434 

[15] The partnership agreement is silent on whether a with- 
drawing partner is entitled to profit distributions until the 
remaining partners pay for his interest. Thus, the statutory 
default rules for mandatory buyouts under § 67-434 control this 
issue. Under the original UPA, when a partnership continued 
after dissolution, § 67-342 allowed a withdrawing partner, in 
specified circumstances, to elect to receive the value of his part- 
nership interest plus interest. Or, instead of interest, a partner 
could elect to receive a share of profits until the accounts were 
settled.** Don correctly argues, however, that the 1998 UPA did 
not carry over the option to elect a share of profits. Under the 
1998 UPA, § 67-434(2) provides that the buyout price for a 
dissociated partner’s interest must include the value of his inter- 
est, plus interest “paid from the date of dissociation to the date 
of payment.” It does not authorize profit distributions. RUPA’s 
counterpart to § 67-434 is § 701. The comments to § 701 spe- 
cifically provide that “[t]he UPA . . . option of electing a share 
of the profits in lieu of interest has been eliminated.” 

In his reply brief, Harley acknowledges this change in the 
law. We conclude that Harley was not entitled to profit distribu- 
tions after the effective date of his withdrawal. 


(b) The Partnership Agreement Precludes Accrued Interest 

[16] Harley next contends that he was entitled to have the 
court consider the distributions he received as accrued interest 
on the value of his partnership interest. The district court rea- 
soned, in part, that Harley was not entitled to interest because 
the partnership agreement precluded the payment of interest. 
Section 13 provides: “The value of the partner’s interest as 
determined in [section 12] shall be paid without interest to the 


37 Brief for appellants at 33. 
38 § 67-342. 
» Unif. Partnership Act (1997) § 701, supra note 10, comment 3 at 177. 
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withdrawing or retiring partner ... .” But Harley counters that 
“{t]he Partnership Agreement is silent as to what should happen 
if the buyout is not completed within ninety days.’ He argues 
that § 67-434(2) therefore operates as a gap filler and requires 
interest to be paid from the date of his dissociation to the date 
the partnership pays the buyout price. Harley’s argument over- 
looks the obvious fact that the partnership agreement is not 
silent on the payment of interest. Section 13 specifically pre- 
cludes interest. Comment 3 of RUPA’s counterpart to § 67-434 
provides in part: 

The Section 701 rules are merely default rules. The 
partners may, in the partnership agreement, fix the method 
or formula for determining the buyout price and all of the 
other terms and conditions of the buyout right. Indeed, the 
very right to a buyout itself may be modified, although a 
provision providing for a complete forfeiture would prob- 
ably not be enforceable."! 

In his reply brief, Harley argues that the purpose of requir- 
ing a partnership to pay interest is to compensate dissociated 
partners for the use of their capital. He claims that requiring 
interest eliminates the partnership’s incentive to delay pay- 
ing the buyout price. Comment 3 to § 701 of RUPA supports 
Harley’s contention that “the partnership must pay interest. . . 
to compensate the dissociating partner for the use of his interest 
in the firm.” And we recognize that equity principles apply in 
partnership disputes unless displaced by the 1998 UPA.*? Yet 
enforcing section 13 does not cause a forfeiture of Harley’s 
partnership interest. Nor can we conclude that the partnership 
has unfairly benefited from the use of Harley’s capital interest 
when Harley was largely responsible for delays in the appraisal 
process. Moreover, the court gave Harley the benefit of profit 
distributions through December 2002 that he was not statutorily 
entitled to receive. We conclude that the partnership agreement 


40 Brief for appellants at 34. 

4! Unif. Partnership Act (1997) § 701, supra note 10, comment 3 at 177. 
® Td. 

3 See § 67-405. 


136 275 NEBRASKA REPORTS 


controls and that Harley was not entitled to accrued interest 
on the value of his partnership interest because the partnership 
agreement precluded interest. Because Harley was not entitled 
to profit distributions or accrued interest, the district court did 
not err in applying the partnership’s distributions after January 
1, 2003, to the purchase price of Harley’s interest. 


VI. CONCLUSION 
For reasons other than those stated by the district court, we 
conclude that the court did not err in determining that the part- 
nership was not dissolved by Don’s failure to timely pay the 
buyout price for Harley’s interest after Harley withdrew from 
the partnership. We further conclude that the district court did 
not err in applying some partnership distributions to Harley 
toward the buyout price of his partnership interest. Harley was 
not entitled to profit distributions after his dissociation. The 
court also did not err in failing to treat the distributions as 
accrued interest when the partnership agreement specifically 
provided that the partnership was not required to pay interest on 
the value of a withdrawing partner’s interest. 
AFFIRMED. 
WRIGHT, J., not participating. 


Mary Lyn LYNCH AND THOMAS LYNCH, INDIVIDUALLY AND AS 
REPRESENTATIVES OF ALL OTHERS SIMILARLY SITUATED, 
APPELLANTS, V. STATE FARM MuTuAL AUTOMOBILE 
INSURANCE COMPANY, APPELLEE. 

745 N.W.2d 291 


Filed February 22, 2008. No. S-06-737. 


1. Summary Judgment. Summary judgment is proper when the pleadings and 
evidence admitted at the hearing disclose no genuine issue as to any material fact 
or as to the ultimate inferences that may be drawn from those facts and that the 
moving party is entitled to judgment as a matter of law. 

2. Summary Judgment: Appeal and Error. In reviewing a summary judgment, an 
appellate court views the evidence in a light most favorable to the party against 
whom the judgment is granted and gives such party the benefit of all reasonable 
inferences deducible from the evidence. 

3. Insurance: Contracts. An insurance policy is a contract. 
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4. Actions: Insurance: Breach of Contract: Damages. In assessing claims for dam- 
ages in insurance contract actions, it is ordinarily necessary to assert a breach. 

5. Insurance: Contracts: Intent: Appeal and Error. An appellate court reviewing 
an insurance policy must construe the policy as any other contract and give effect 
to the parties’ intentions at the time the contract was made. 

6. Insurance: Contracts: Parties. Parties to an insurance contract may contract for 
any lawful coverage, and an insurer may limit its liability and impose restrictions 
and conditions upon its obligations under the contract if the restrictions and con- 
ditions are not inconsistent with public policy or statute. 

7. Class Actions: Standing: Summary Judgment. The right of a party to sue as 
representative of a class may be determined on a motion for summary judgment. 

8. Class Actions. In determining whether a class action is properly brought, consid- 
erable discretion is vested in the trial court. 

9. ____. In order to justify class action treatment, there must exist both a question of 
common or general interest and numerous parties so as to make it impracticable 
to bring all the parties before the court. 


Appeal from the District Court for Douglas County: J. PATRick 
MUuLLeN, Judge. Affirmed. 


Christopher D. Jerram, of Kelley & Lehan, P.C., for 
appellants. 


Mark C. Laughlin, Joseph K. Meusey, and Patrick S. Cooper, 
of Fraser Stryker, P.C., L.L.O., for appellee. 


HEAVICAN, C.J., CONNOLLY, GERRARD, STEPHAN, and 
MILLeER-LERMAN, JJ. 


STEPHAN, J. 

This case is before us for the second time. Initiated as a class 
action, the named plaintiffs alleged that with respect to “medi- 
cal payments coverage” included in their automobile insurance 
policies, State Farm Mutual Automobile Insurance Company 
(State Farm) charged a premium for indemnity coverage but 
instead provided managed care coverage of lesser value. In 
McGinn y. State Farm Mut. Auto. Ins. Co.,' we held that a named 
plaintiff who had not asserted a claim against State Farm under 
his medical payments coverage could not state a cause of action 
for breach of contract or any of his other theories of recovery. 


' McGinn v. State Farm Mut. Auto. Ins. Co., 268 Neb. 843, 689 N.W.2d 802 
(2004). 
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We affirmed an order dismissing his claims and ordering him 
stricken as a party plaintiff. This appeal involves the original 
plaintiffs, Mary Lyn Lynch and Thomas Lynch, who appeal 
from a subsequent order granting State Farm’s motion for sum- 
mary judgment and dismissing the action. We affirm. 


I. BACKGROUND 

Mary was involved in an automobile accident on August 
18, 1995, in which the vehicle she was driving was struck 
from behind by a vehicle driven by Rita Norman. Mary sought 
medical treatment for the injuries sustained in the accident, for 
which she incurred expenses. 

At the time of the accident, Mary and her husband, Thomas, 
were insured under an automobile insurance policy issued by 
State Farm. The portion of the policy designated “MEDICAL 
EXPENSES,” which included an “Amendatory Endorsement,” 
provided in pertinent part: 

We will pay reasonable medical expenses incurred, for 
bodily injury caused by accident, for services furnished 
within three years of the date of the accident. These 
expenses are for necessary medical, surgical, X-ray, den- 
tal, ambulance, hospital, professional nursing and funeral 
services, eyeglasses, hearing aids and prosthetic devices. 


We have the right to make or obtain a utilization 
review of the medical expenses and services to deter- 
mine if they are reasonable and necessary for the bodily 
injury sustained. 


1. If the injured person has been paid damages for 
the bodily injury by or on behalf of the liable party in 
an amount: 


b. equal to or greater than the total reasonable and nec- 
essary medical expenses incurred by the injured person, we 
owe nothing under this coverage. 

Mary submitted bills to State Farm for medical expenses in 
the amount of $1,906, which she claimed to have incurred as 
a result of the accident. State Farm paid $1,351 of this amount 
and denied the remainder. 
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Mary asserted a claim for her injuries against Norman. The 
claim was settled on August 24, 1999, for $6,838.67. As a part 
of this settlement, Mary and Thomas specifically reserved any 
and all claims they had against State Farm. Of the total settle- 
ment amount, $500 was deposited in escrow “to fully protect 
any and all alleged subrogation claims by State Farm . . . pres- 
ently owed or hereafter ordered in any subsequent judicial pro- 
ceeding to be paid by State Farm to Mary Lynch.” 

The Lynches commenced a class action suit against State 
Farm in the district court for Douglas County. They alleged 
that State Farm was engaged in a scheme whereby it marketed 
medical payments medical coverage “as a promise of protection 
through indemnity, not as a managed care plan,” but in fact pro- 
vided managed care coverage for which a lesser premium should 
have been charged. They sought to represent a class defined 
to include 

every individual within the State of Nebraska who pur- 
chased a contract of automobile insurance from [State 
Farm] on or since January 1, 1990, which included medi- 
cal payments coverage, and who, at the time of purchase 
or renewal of said contract were not informed by [State 
Farm], either in the contract itself or by other means, of 
[State Farm’s] scheme. 
The Lynches alleged six separate theories of recovery, des- 
ignated as “causes of action,” including: breach of contract; 
breach of covenant of good faith and fair dealing; violation 
of the Uniform Deceptive Trade Practices Act, Neb. Rev. Stat. 
§ 87-301 et seq. (Reissue 1999); fraud; unjust enrichment; and 
violation of Nebraska’s Consumer Protection Act, Neb. Rev. 
Stat. § 59-1601 et seq. (Reissue 1998). They prayed for various 
forms of relief, including damages measured by the difference 
between the premiums actually paid for medical payments 
coverage and the lesser premium which they contend was appli- 
cable to the managed care coverage they received. 

State Farm filed a motion for summary judgment, seeking 
dismissal of the entire case or, in the alternative, partial sum- 
mary judgment and dismissal of the class action allegations. 
The Lynches filed a motion to approve a class notice and a 
motion seeking partial summary judgment with respect to cer- 
tain factual and legal issues. 
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In an order granting State Farm’s motion for summary judg- 
ment and dismissing the action, the district court determined that 
the Lynches’ own claim against State Farm must fail because 
they could not establish a breach of contract. Specifically, the 
court determined that because the Lynches received more than 
the amount of their medical payment claim in the settlement 
with Norman, State Farm had no liability to them under its 
medical payments coverage, and thus, the Lynches “cannot be 
heard to complain about an alleged scheme if they have not 
been damaged by it. Further they cannot be the standard bear- 
ers for all of those in a class who have submitted claims and 
been denied by [State Farm].” The court determined that the 
Lynches, “having been paid in full no longer share a common 
interest with those in the purported class whose claims have 
been denied” and, further, that individual issues with respect 
to each member of the purported class would be dissimilar and 
predominate over issues common to the class. Finally, the court 
noted that the Lynches’ expert witnesses were “generally unfa- 
miliar with [State Farm] and its policyholders in the state of 
Nebraska and offer opinions derived from other cases in other 
states which have little bearing on the issues in this case” and 
that their opinions were therefore without sufficient foundation 
and were conclusory in nature. Accordingly, the court granted 
State Farm’s motion for summary judgment and dismissed 
the action. 

The Lynches perfected a timely appeal, and we granted their 
petition to bypass, in which State Farm concurred. 


Il. ASSIGNMENTS OF ERROR 
The Lynches assign, restated and consolidated, that the trial 
court erred in (1) granting State Farm’s motion for summary 
judgment, (2) failing to grant their motion for summary judg- 
ment, (3) determining that their expert witnesses’ opinions were 
conclusory and lacked foundation, and (4) concluding that the 
case could not proceed as a class action. 


IW. STANDARD OF REVIEW 
[1,2] Summary judgment is proper when the pleadings and 
evidence admitted at the hearing disclose no genuine issue as 
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to any material fact or as to the ultimate inferences that may be 
drawn from those facts and that the moving party is entitled to 
judgment as a matter of law.” In reviewing a summary judgment, 
an appellate court views the evidence in a light most favorable 
to the party against whom the judgment is granted and gives 
such party the benefit of all reasonable inferences deducible 
from the evidence.? 


IV. ANALYSIS 
1. Mary LyNcu 


(a) Breach of Contract Claim 

[3,4] An insurance policy is a contract.* In assessing claims 
for damages in insurance contract actions, it is ordinarily neces- 
sary to assert a breach.° In McGinn, we held that a State Farm 
insured who had not filed a claim under the policy could not 
state a cause of action for breach of contract. Here, Mary filed 
a claim under the medical payments coverage, which State Farm 
denied in part. The first issue presented is whether the district 
court erred in determining as a matter of law that the denial 
did not constitute a breach of the insurance contract. Under our 
standard of review, we afford Mary the benefit of all favorable 
factual inferences in resolving this issue. 

[5,6] We begin with the language of the policy. An appellate 
court reviewing an insurance policy must construe the policy as 
any other contract and give effect to the parties’ intentions at 
the time the contract was made.° Parties to an insurance contract 
may contract for any lawful coverage, and an insurer may limit 
its liability and impose restrictions and conditions upon its obli- 
gations under the contract if the restrictions and conditions are 


> Eastlick v. Lueder Constr. Co., 274 Neb. 467, 741 N.W.2d 628 (2007); 
Erickson y. U-Haul Internat., 274 Neb. 236, 738 N.W.2d 453 (2007). 


3 Td. 


4 McGinn vy. State Farm Mut. Auto. Ins. Co., supra note 1; Guerrier v. Mid- 
Century Ins. Co., 266 Neb. 150, 663 N.W.2d 131 (2003). 

5 McGinn v. State Farm Mut. Auto. Ins. Co., supra note 1; 16 Lee R. Russ & 
Thomas F. Segalla, Couch on Insurance 3d § 232:42 (2000). 


® Guerrier v. Mid-Century Ins. Co., supra note 4; Reisig v. Allstate Ins. Co., 
264 Neb. 74, 645 N.W.2d 544 (2002). 


142 275 NEBRASKA REPORTS 


not inconsistent with public policy or statute.’ Here, the policy 
unambiguously provided that if an insured receives a payment 
from a third-party tort-feasor which is equal to or greater than 
medical expenses incurred by the insured, State Farm would 
“owe nothing” under its medical payments coverage. Other 
courts have held that language identical to that in the policy 
before us constitutes a legitimate policy exclusion intended to 
prevent double recovery of medical expenses.® 

Relying on Otteman v. Interstate Fire & Cas. Co., Inc.,? Mary 
argues that State Farm waived its right to rely on the exclusion 
by its partial denial of her claim for medical payments benefits. 
We are not persuaded by this argument. Otteman involved a 
claim by an insurance agent against his errors and admissions 
liability insurer. The policy provided that the insured could not 
settle a liability claim asserted against him without the written 
consent of the insurer. We held that the insurer’s unreason- 
able delay in processing a third party’s liability claim against 
its insured amounted to a denial of coverage and constituted a 
waiver of any right to enforce the policy provision requiring its 
consent to settlement. Here, the medical payments coverage is 
not liability insurance, and no claim was made against Mary. 
Instead, Mary had potential claims against her insurer and a 
third party for the same medical expenses. Neither the provi- 
sions of the policy nor State Farm’s denial of benefits restricted 
Mary from asserting a claim against the third party. The policy 
simply provided that if she were successful in recovering an 
amount equal to or greater than the amount of her medical 
expenses, State Farm would “owe nothing.” Ofteman does not 
support Mary’s waiver argument in these circumstances. 


7 Peterson v. Ohio Casualty Group, 272 Neb. 700, 724 N.W.2d 765 (2006); 
Poulton v. State Farm Fire & Cas. Cos., 267 Neb. 569, 675 N.W.2d 665 
(2004). 


8 See, State Farm Mut. Auto. Ins. Co. v. Walker, 234 Ga. App. 101, 505 S.E.2d 
828 (1998); State Farm Mut. Auto. Ins. Co. v. Brewer, 221 Ga. App. 745, 
472 S.E.2d 529 (1996); Maynard v. State Farm Mut. Auto. Ins. Co., 902 P.2d 
1328 (Alaska 1995). 


° Otteman v. Interstate Fire & Cas. Co., Inc., 172 Neb. 574, 111 N.W.2d 97 
(1961). 
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Finally, we are not persuaded by Mary’s argument that the 
policy provision in question should be declared void in viola- 
tion of public policy. As noted, other courts have found the 
same policy provision enforceable, implicitly, and in one case 
explicitly, rejecting a claim that the provision is contrary to 
public policy.'° Mary has provided no authority to the con- 
trary. We conclude, as other courts have, that the provision 
is an enforceable contractual bar against double recovery of 
medical expenses. 

It is undisputed that the amount which Mary recovered from 
the party responsible for her injuries exceeded the amount of 
medical expenses she claimed from State Farm under her medi- 
cal payments coverage. We note that she was also reimbursed 
by her health insurance carrier for some of the expenses, but we 
do not consider these reimbursements pertinent to our analysis. 
We conclude as a matter of law that because Mary recovered 
more than the amount of her medical expenses in her settle- 
ment with a third party, State Farm had no contractual obliga- 
tion to Mary under the plain language of its medical payments 
coverage provisions. 

In McGinn, we reasoned that because the plaintiff had not 
filed a claim against his medical payments coverage, he could 
not claim a breach of contract with respect to those policy pro- 
visions. Similarly here, where the undisputed facts demonstrate 
that Mary has no legal entitlement to medical payments bene- 
fits under the State Farm policy, she has no cognizable claim 
for breach of contract. 


(b) Other Individual Claims 
The claims asserted by Mary in this case are the same as 
those asserted by the plaintiff in McGinn. We noted in that case 
that each of the claims “incorporates the existence of the con- 
tract for insurance and each is dependent on the viability of [the 
named plaintiff’s] breach of contract claim.”''’ We concluded 
that because McGinn had not stated a viable claim for breach 


'0 See Maynard v. State Farm Mut. Auto. Ins. Co., supra note 8. 


McGinn vy. State Farm Mut. Auto. Ins. Co., supra note 1, 268 Neb. at 849, 
689 N.W.2d at 806. 
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of contract, he could not state a cause of action with respect to 
his remaining claims. Here, we conclude that because Mary’s 
breach of contract claim fails as a matter of law, so too must 
the remainder of her claims. 


(c) Class Action Claims 

[7-9] The right of a party to sue as representative of a class 
may be determined on a motion for summary judgment.’* In 
determining whether a class action is properly brought, con- 
siderable discretion is vested in the trial court.'? Class actions 
are authorized under Neb. Rev. Stat. § 25-319 (Reissue 1995), 
which provides: “When the question is one of a common or 
general interest of many persons, or when the parties are very 
numerous, and it may be impracticable to bring them all before 
the court, one or more may sue or defend for the benefit of all.” 
In order to justify class action treatment, there must exist “both 
a question of common or general interest and numerous parties 
so as to make it impracticable to bring all the parties before the 
court.”'* Class certification may be denied even if a named plain- 
tiff meets all of the technical requirements of § 25-319." 

Because her breach of contract claim against State Farm is 
without merit as a matter of law, Mary lacks commonality with 
members of the purported class on whose behalf she sought to 
litigate similar breach of contract claims. The district court did 
not err in concluding that because Mary could not maintain her 
individual cause of action against State Farm, she was unquali- 
fied to represent the purported class.'° 


2 Blankenship v. Omaha P. P. Dist., 195 Neb. 170, 237 N.W.2d 86 (1976). 

'3 Berkshire & Andersen v. Douglas County Board of Equalization, 200 Neb. 
113, 262 N.W.2d 449 (1978); Gant v. City of Lincoln, 193 Neb. 108, 225 
N.W.2d 549 (1975). 

4 Hoiengs v. County of Adams, 245 Neb. 877, 901, 516 N.W.2d 223, 240 
(1994). 

'S See Berkshire & Andersen v. Douglas County Board of Equalization, supra 
note 13. 


'6 See McGill v. Automobile Ass’n of Michigan, 207 Mich. App. 402, 526 
N.W.2d 12 (1995). 
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(d) Expert Testimony 

Mary assigns error in the determination by the district court 
that her expert witnesses lacked foundation for their opinions 
concerning the alleged scheme by which State Farm admin- 
istered and charged premiums for medical benefits coverage. 
Because we conclude as a matter of law that Mary had no 
individual entitlement to medical payments benefits and cannot 
sue as the representative of the purported class, the manner in 
which State Farm may have administered such medical benefits 
with respect to other policyholders is not before us, and we 
need not reach this assignment of error. 


2. THomas LyNcH 

Thomas’ personal interest in this case is somewhat unclear 
from the record. He is the named insured on the State Farm 
policy, but there is no indication that he has ever asserted a 
medical payments claim in his own behalf. As such, his claims 
would be barred by our holding in McGinn. However, at oral 
argument, counsel suggested that Thomas is a coclaimant with 
his wife, Mary. Assuming without deciding that to be so, his 
assignments of error are without merit for the reasons discussed 
herein with respect to Mary’s claim. 


V. CONCLUSION 
For the reasons discussed, we conclude that the district court 
did not err in granting State Farm’s motion for summary judg- 
ment and dismissing this action. Accordingly, we affirm. 
AFFIRMED. 
WRricHT, J., participating on briefs. 
McCormack, J., not participating. 
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WILL PRouT AND Bic JOHN’s BILLIARDS, INc., A NEBRASKA 
CORPORATION, APPELLANTS, V. NEBRASKA DEPARTMENT 
OF HEALTH AND HUMAN SERVICES REGULATION 
AND LICENSURE, APPELLEE. 

745 N.W.2d 570 


Filed February 22, 2008. No. S-06-764. 


1. Administrative Law: Judgments: Appeal and Error. A judgment or final order 
rendered by a district court in a judicial review pursuant to the Administrative 
Procedure Act may be reversed, vacated, or modified by an appellate court for 
errors appearing on the record. When reviewing an order of a district court under 
the Administrative Procedure Act for errors appearing on the record, the inquiry 
is whether the decision conforms to the law, is supported by competent evidence, 
and is neither arbitrary, capricious, nor unreasonable. 


Appeal from the District Court for Lancaster County: STEVEN 
D. Burns, Judge. Affirmed. 


Andrew M. Loudon and Jacob Wobig, of Baylor, Evnen, 
Curtiss, Grimit & Witt, L.L.P., for appellants. 


Teresa M. Hampton, Special Assistant Attorney General, for 
appellee. 


HEAVICAN, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCormack, and MILLER-LERMAN, JJ. 


WRIGHT, J. 
NATURE OF CASE 

Big John’s Billiards, Inc., and its owner, Will Prout (collec- 
tively Big John’s), sought a waiver under the Nebraska Clean 
Indoor Air Act (Act), Neb. Rev. Stat. § 71-5701 et seq. (Reissue 
2003 & Cum. Supp. 2006), to allow smoking in pool halls 
in Lincoln and Omaha. The Nebraska Department of Health 
and Human Services Regulation and Licensure (Department) 
denied the waiver, and Big John’s filed a petition for review 
in the Lancaster County District Court. The court affirmed the 
denial of the waiver. Big John’s appeals. 


SCOPE OF REVIEW 
[1] A judgment or final order rendered by a district court in 
a judicial review pursuant to the Administrative Procedure Act 
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may be reversed, vacated, or modified by an appellate court for 
errors appearing on the record. When reviewing an order of a 
district court under the Administrative Procedure Act for errors 
appearing on the record, the inquiry is whether the decision 
conforms to the law, is supported by competent evidence, and 
is neither arbitrary, capricious, nor unreasonable. Belle Terrace 
v. State, 274 Neb. 612, 742 N.W.2d 237 (2007). 


FACTS 

The pool halls at issue are located in 13,000-square-foot 
buildings. Each has only one front door for use by custom- 
ers. The pool halls include a bar and a delicatessen where 
“burgers and fries” are prepared. The buildings have 18-foot 
ceilings, and each building has six large “smoke eaters” to 
remove smoke. A warning sign posted on the front door of 
each pool hall states: “WARNING[:] “SMOKER FRIENDLY 
POOL HALL[.]’ The air in this building may be hazard- 
ous to your health[.] NON-SMOKERS ENTER AT AT [sic] 
YOUR OWN RISK[.] IT’S YOUR CHOICE[.] Cigarette Smoke 
Cleaned Electronically[.]” 

Under the Act, a waiver from its provisions may be granted 
by the Department if an applicant demonstrates compelling 
reasons for a waiver and establishes that the waiver will not 
significantly affect the health and comfort of nonsmokers. 
Big John’s filed an application seeking a waiver for the pool 
halls. The Department determined that Big John’s had not 
met the requirements of the Act, and it denied the request for 
a waiver. 

After the denial, Big John’s requested a hearing before the 
Department. Evidence at the hearing applied in large part to the 
Omaha pool hall only because, at the time of the administrative 
hearing, Lincoln had passed a city ordinance banning smoking 
entirely, and Prout said the Lincoln facility was in compliance 
with the ordinance. At that time, Omaha did not have an ordi- 
nance banning smoking in public places. 

Prout testified that when the pool hall was full, 90 percent 
of the customers smoked. He said it was not possible to have 
a nonsmoking area at the time he built the pool halls 25 years 
ago. He had not attempted to modify the buildings because he 
did not believe it was possible to create nonsmoking areas that 
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would comply with the Act’s requirements. Any modification 
would require removal of some pool tables to build a second 
handicapped ramp. According to Prout, the food service area 
could not be separated because customers are “wandering 
around. They’re playing pinball. They’re going to the dart 
machines. They’re playing shuffleboard. They’re sitting there at 
the tables.” The pool tables cannot be moved because of their 
weight and because the lighting above the tables was installed 
25 years ago. A pool cue is 5 feet long, and Prout said there 
needs to be room between tables to “draw the stick and shoot 
the balls.” Prout said moving the tables closer together would 
create space problems. Prout said it did not make sense to 
convert 50 percent of the business to nonsmoking when 90 
percent of his customers were smokers, because he would 
lose revenue. 

Applications for employment with Big John’s had the follow- 
ing statement at the top of the form: 

Big John’s Billiards is a smoker friendly pool hall and 
your employment will expose you to secondhand smoke. 
Secondhand smoke is a documented health hazard result- 
ing in many diseases that may cause death. The effect of 
secondhand smoke is a non-issue to smokers. Employment 
of non-smokers is at the discretion of the management. By 
signing this application you are exercising your right to 
work in a building that is not smoke-free and protected by 
the laws of the local city government. 

Todd Falter, who oversaw the Act as the environmental 
health programs manager for the Department, recommended 
denial of the waiver. He testified that Big John’s came within 
the statutory definition of a retail store because it sold pool 
cues and T-shirts, it came within the statutory definition of a 
bar because it sold alcohol, and it came within the statutory 
definition of a restaurant because it served food. Falter said 
the economic effect of the Act on a business was not a factor 
in determining whether a waiver should be granted. Rather, the 
decision was based on public health concerns. Falter said one 
waiver had been granted in the previous 2 years—for the Lied 
Center for Performing Arts in Lincoln to allow smoking onstage 
by performers. 
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Falter said one factor taken into consideration in denying the 
waiver was that food inspectors, liquor commission inspectors, 
tax commissioners, and law enforcement representatives could 
all be required to enter Big John’s as a part of their employ- 
ment, and they would be required to be in a smoking area 
against their wishes. 

Falter stated that the pool hall could be divided to provide a 
nonsmoking section which would allow smokers to have access 
to all the same facilities available to nonsmokers while not 
requiring nonsmokers to pass through the smoking area to use 
the amenities of the establishment. The Act does not require 
that the amenities be equal in both sections. It requires only 
that access be provided to all amenities, Falter said. 

After the hearing, the Department’s director entered an order 
finding that Big John’s had not demonstrated a compelling rea- 
son to grant a waiver, that Big John’s had failed to demonstrate 
that the waiver would not significantly affect the health and 
comfort of nonsmokers, and that the health and comfort of non- 
smokers would not be protected as well with a waiver as they 
would be under the provisions of the Act. The director affirmed 
the denial of the application for the waiver. 

Big John’s sought review in the district court. The court 
affirmed the decision of the Department, finding that Big John’s 
should not be granted a waiver for either location. 


ASSIGNMENTS OF ERROR 

Big John’s claims that the district court erred in conclud- 
ing (1) that the Department did not err in determining that the 
reasons given by Big John’s for requesting a waiver from the 
Act were not compelling and that granting Big John’s a waiver 
from the Act would significantly affect the health and comfort 
of nonsmokers and (2) that the refusal of the Department to 
grant a waiver from the Act was not unreasonable, arbitrary, 
and capricious. 


ANALYSIS 
The purpose of the Act is to “protect the public health, com- 
fort, and environment by prohibiting smoking in public places 
and at public meetings except in designated smoking areas.” 
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§ 71-5702. A waiver from the Act’s requirements may be 
granted if the Department “determines there are compelling rea- 
sons to do so and a waiver will not significantly affect the health 
and comfort of nonsmokers.” § 71-5711. The Department’s 
regulations provide little additional guidance as to the factors 
that will be taken into consideration to determine whether to 
grant a waiver. The regulations state: “In order to grant a waiver, 
the Department must determine that the health and comfort of 
nonsmokers would be protected as well under a waiver as if 
there were compliance with the Act.” 178 Neb. Admin. Code, 
ch. 7, § 006.03 (2003). 

At the hearing before the Department, Prout testified that 90 
percent of the customers in the pool halls smoked. He stated 
that it would not be possible for him to make part of the build- 
ing a nonsmoking area in order to comply with the Act. The 
compelling reason he presented for the waiver was the decrease 
in revenue he believed would occur if smoking was not allowed. 
Prout said that after the smoking ban was passed in Lincoln, the 
revenue for the Lincoln facility was cut in half, dropping from 
$600,000 per year to $300,000 per year. However, the record 
showed that the Lincoln facility had reopened and was comply- 
ing with the city ordinance at the time of the hearing. 

There was evidence that the pool halls had only one public 
entrance, and even if customers were warned by the sign at the 
entrance, other persons, such as food inspectors, liquor com- 
mission inspectors, tax commissioners, and law enforcement 
representatives would be required to enter Big John’s as a part 
of their employment. Employees were informed on the employ- 
ment application that the pool halls allowed smoking, but there 
was no area where nonsmokers could avoid the smoke caused 
by the 90 percent of the customers who smoked. 

A drawing of the layout of the Omaha pool hall was entered 
into the record. It indicates a single public entrance. Customers 
check out billiard balls and request a table at a billiards desk. 
Prout explained that when customers make a reservation for 
a table, they are assigned the next available table regardless 
of its location. The billiards desk is located next to a bar and 
delicatessen area where food is served. There are 12 pinball 
machines near the bathrooms, which are in the corner near the 
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front entrance. Prout said he cannot simply divide the pool hall 
in half because there is only one restroom, so he could not make 
one restroom available for smokers and one for nonsmokers. 

However, Falter stated that the facility could be configured 
to come into compliance with the Act. The most obvious way 
would be to divide the building in half and create a nonsmok- 
ing section near the entrance. It could include pool tables and 
stools and still allow access to the restrooms and food area. 
Additional pool tables, other tables, and stools at the rear of the 
building could be designated as a smoking area. Prout disputed 
that the building could be adequately divided because 90 per- 
cent of the patrons are smokers. 

The district court found that Big John’s had not shown that 
granting a waiver would not significantly affect the health and 
comfort of nonsmokers or that nonsmokers would be protected 
as well as they would be if there was compliance. The court 
found no merit in the argument by Big John’s that it is a public 
place that was not contemplated by the Legislature when the 
Act was written. Although Big John’s argued that undue finan- 
cial burden should be a consideration in granting a waiver, the 
district court noted that Nebraska law does not mention finan- 
cial burden as a basis for a waiver. The court stated that legis- 
lative history suggests financial consideration was not intended 
as a factor because the Legislature stated that the health, wel- 
fare, and comfort of the citizens far outweighed the economic 
effects as a result of the Act. 

The district court noted that even if financial burden were a 
consideration, Big John’s had not presented evidence of such. 
The Omaha facility could come into compliance by designating 
half of its existing facility as nonsmoking, but Big John’s had 
made no attempt to come into compliance. The court found that 
nonsmoking members of the public were required to enter the 
building, including health inspectors and law enforcement. 

A judgment or final order rendered by a district court in a 
judicial review pursuant to the Administrative Procedure Act 
may be reversed, vacated, or modified by an appellate court 
for errors appearing on the record. Belle Terrace v. State, 274 
Neb. 612, 742 N.W.2d 237 (2007). When reviewing such an 
order, the inquiry is whether the decision conforms to the law, 
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is supported by competent evidence, and is neither arbitrary, 
capricious, nor unreasonable. See id. 

The district court’s order was not arbitrary, capricious, or 
unreasonable. Big John’s did not demonstrate any compelling 
reason for a waiver except to argue that it would be impacted 
financially. The Act does not identify financial burden as a 
compelling reason for a waiver. In addition, Big John’s did not 
show that the health and comfort of nonsmokers would not be 
significantly affected if a waiver were granted. Simply provid- 
ing warnings to persons who enter the building does not protect 
them from smoke. And the claim that 90 percent of the custom- 
ers smoke does not support a finding that the health and com- 
fort of the other 10 percent would not be significantly affected 
if a waiver were granted. 

Prout testified that he had made no attempt to comply with 
the Act’s requirements. In fact, he did not believe it would be 
possible to come into compliance by modifying the pool halls. 
However, Falter, the Department’s representative, testified that 
Big John’s could divide the Omaha building into smoking and 
nonsmoking areas and thereby comply with the Act. 


CONCLUSION 
We find no error on the record. The record shows that the dis- 
trict court’s affirmance of the Department’s denial of a waiver 
conformed to the law, was supported by competent evidence, 
and was not arbitrary, capricious, or unreasonable. The judg- 
ment of the district court is affirmed. 
AFFIRMED. 


LANA SUE SIMPSON, APPELLANT, V. 
ROBERT EUGENE SIMPSON, APPELLEE. 
744 N.W.2d 710 


Filed February 22, 2008. No. S-06-1461. 


1. Modification of Decree: Appeal and Error. Modification of a dissolution decree 
is a matter entrusted to the discretion of the trial court, whose order is reviewed 
de novo on the record, and which will be affirmed absent an abuse of discretion 
by the trial court. 
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2. Judges: Words and Phrases. A judicial abuse of discretion exists when reasons 
or rulings of a trial judge are clearly untenable, unfairly depriving a litigant of a 
substantial right and denying just results in matters submitted for disposition. 

3. Child Support: Rules of the Supreme Court. In general, child support payments 
should be set according to the Nebraska Child Support Guidelines. 

4. : ____. The Nebraska Child Support Guidelines provide that in calculating 
child support, a court must consider the total monthly income of both parties. 

5. Modification of Decree: Alimony: Good Cause: Words and Phrases. Pursuant 
to Neb. Rev. Stat. § 42-365 (Reissue 2004), alimony orders may be modified 
or revoked for good cause shown. Good cause means a material and substantial 
change in circumstances and depends on the circumstances of each case. 

6. Modification of Decree. To determine whether there has been a material and 
substantial change in circumstances warranting modification of a divorce decree, 
a trial court should compare the financial circumstances of the parties at the time 
of the divorce decree, or last modification of the decree, with their circumstances 
at the time the modification at issue was sought. 

7. Modification of Decree: Alimony: Proof. The moving party has the burden of 
demonstrating a material and substantial change in circumstances which would 
justify the modification of an alimony award. 


Appeal from the District Court for Scotts Bluff County: 
RANDALL L. Lippstreu, Judge. Affirmed. 


Jeffrey L. Hansen and Margaret A. Olsen, of Simmons Olsen 
Law Firm, P.C., for appellant. 


James W. Ellison and James M. Mathis, of Kovarik, Ellison & 
Mathis, P.C., for appellee. 


HEAvICAN, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCormack, and MILLER-LERMAN, JJ. 


McCormack, J. 
NATURE OF CASE 

Lana Sue Simpson appeals from an order of the district court 
denying her request to modify alimony. She also appeals the 
district court’s refusal to include expatriate compensation in 
the gross monthly income of her former spouse, Robert Eugene 
Simpson, for purposes of modifying Robert’s child support and 
alimony obligations. 


BACKGROUND 
On December 30, 2002, an order was entered by the dis- 
trict court dissolving Lana and Robert’s marriage. Under the 
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terms of the decree, Lana was awarded custody of the parties’ 
children, born May 10, 1988, and August 10, 1990. When 
the decree of dissolution was entered, Robert’s gross monthly 
income was $10,833 and Lana’s gross monthly income was 
$1,577.74. Robert was ordered to pay child support in the 
amount of $1,617 per month for two children and $1,109.35 per 
month for one child. Robert was also ordered to pay alimony in 
the amount of $1,250 per month for 72 months. 

In October 2004, Lana requested a modification of the 
divorce decree. Among other things, Lana sought to increase 
Robert’s child support and alimony obligations. In a January 
2005 order, the district court found that since the entry of the 
decree of dissolution, there had been a material change in the 
parties’ respective incomes. At that time, Lana’s annual gross 
income was $29,000 and Robert’s annual gross income had 
increased from $180,000 in 2002 to $325,000 in 2005. The 
court held that in light of the parties’ situation and the attendant 
circumstances, it was reasonable for Robert to pay child sup- 
port in the amount of $3,250 per month for two children, and 
$2,250 per month for one child. The court further found, how- 
ever, that Robert’s substantial increase in income was not a suf- 
ficient ground to increase alimony payments. The court noted 
that Lana had failed to meet her burden of proof that additional 
funds were necessary to reasonably meet her current needs. 

In May 2006, Lana again sought a modification of Robert’s 
child support and alimony obligations. Lana alleged that 
Robert’s income had increased significantly and that because 
she had returned to school full time, she did not have the same 
income as she did in January 2005. 

At that time, Robert was working for Lehman Brothers, 
Inc., in Mumbai, India. Under the terms of his international 
employment, Robert was guaranteed minimum total compen- 
sation of $550,000 in salary and bonuses for the 2006 work 
year. As part of his compensation package, Robert received 
an annual base salary of $175,000 payable in equal monthly 
increments. The balance of his minimum total compensation 
was to be paid as a bonus on or about January 31, 2007. Robert 
also received additional compensation described as “expatri- 
ate benefits/allowances.” Expatriate compensation is additional 
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compensation provided to offset the differences in costs of liv- 
ing outside an employee’s home country. This pay is reflected 
on Robert’s pay stubs as “Choice $” and Bonus Special 2006. 
“Choice $” is defined by Lehman Brothers as “[a] cash payment 
designed to defray the material difference in living expenses in 
Mumbai (relative to the cost of living/housing in the New York 
metropolitan area).’ The Bonus Special 2006 compensation is 
designed to defray the even greater additional costs associated 
with living in Mumbai in light of Nebraska’s lower cost of liv- 
ing and housing in comparison to the New York metropolitan 
area. The record reflects that in January 2006, Robert received 
$7,112.39 in “Choice $” compensation and $3,225.81 in Bonus 
Special 2006 compensation. In February 2006, Robert received 
$10,022 in “Choice $” compensation and $4,000 in Bonus 
Special 2006 compensation. From March through September 
2006, Robert received in each of those months, $10,504.54 
in “Choice $” compensation and $4,000 in Bonus Special 
2006 compensation. 

In January 2005, Lana was employed full time and had a 
gross monthly income of $2,416.67. In her 2004 modification 
action, Lana estimated average monthly living expenses were 
$4,944 for herself and the parties’ two children. In November 
2005, Lana voluntarily left her employment and remained 
unemployed at the time of the court’s November 2006 order. 
In the present action to modify, Lana claims that her average 
monthly living expenses increased to $9,123.34. 

In its November 2006 order, the district court found that 
Robert’s expatriate compensation was not available to pay 
child support, but, rather, was necessary for Robert’s addi- 
tional cost of living in India. The court explained that Robert’s 
expatriate compensation is “analogous to the deviation recog- 
nized in Guideline C(1), i.e. extraordinary expenses of either 
parent or child.’ Accordingly, the district court determined 
that Robert’s gross income for child support calculations was 
$550,000 annually, or $45,833.33 per month. The district court 
also determined that annual income in the amount of $29,000 
should be attributed to Lana. The court further determined that 
Lana had provided no documentation to support her claim that 
her living expenses had increased so substantially. In light of 
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Robert’s increased income, the district court increased Robert’s 
child support obligation to $4,250 per month for two children 
and $3,250 per month for one child. The court denied, how- 
ever, Lana’s request to increase Robert’s alimony obligation. 
Lana appeals. 


ASSIGNMENTS OF ERROR 
Lana assigns, restated, that the district court erred in (1) 
failing to include expatriate compensation in Robert’s gross 
monthly income for purposes of child support and alimony 
and (2) failing to find good cause to increase Robert’s alimony 
obligation to Lana. 


STANDARD OF REVIEW 

[1,2] Modification of a dissolution decree is a matter entrusted 
to the discretion of the trial court, whose order is reviewed de 
novo on the record, and which will be affirmed absent an abuse 
of discretion by the trial court.’ A judicial abuse of discretion 
exists when reasons or rulings of a trial judge are clearly unten- 
able, unfairly depriving a litigant of a substantial right and 
denying just results in matters submitted for disposition.’ 


ANALYSIS 


EXPATRIATE COMPENSATION 

Lana contends that the district court erred in failing to include 
Robert’s expatriate compensation in Robert’s gross monthly 
income for purposes of child support and alimony. 

A review of Robert’s pay stubs reveals that his expatri- 
ate compensation is counted as income. Paragraph D of the 
Nebraska Child Support Guidelines defines total monthly income 
as income “derived from all sources, except all means-tested 
public assistance benefits which includes any earned income tax 
credit and payments received for children of prior marriages.” 
The guidelines are very specific—all income from all sources is 
to be included except for those incomes specifically excluded. 
Not excluded under the guidelines is compensation meant to 


' Finney v. Finney, 273 Neb. 436, 730 N.W.2d 351 (2007). 
> Pope v. Pope, 251 Neb. 773, 559 N.W.2d 192 (1997). 
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offset a spouse’s increased cost of living while residing in a 
different locale. We conclude, therefore, that Robert’s expatriate 
compensation is income for purposes of support calculations. 


CxILD SUPPORT 

[3,4] In general, child support payments should be set accord- 
ing to the guidelines.* The guidelines provide that in calculating 
child support, a court must consider the total monthly income 
of both parties.* As explained above, this includes Robert’s 
expatriate income. 

To determine monthly support amounts, the combined 
monthly net income of both parties is factored into table 1 of 
the guidelines to establish the appropriate level of support. At 
the time of the district court’s order, table 1 did not provide 
for support amounts when the combined net monthly income 
exceeds $10,000. Paragraph C(3) of the guidelines provided 
that when total net income exceeds $10,000, child support 
“may be more but shall not be less than the amount which 
would be computed using the $10,000 monthly income unless 
other permissible deviations exist.’ We have held that “ ‘total 
monthly child support calculations which exceed the combined 
net monthly income provided for in the guidelines should be left 
to the discretion of the trial court and affirmed absent an abuse 
of discretion.’”’° 

As pointed out by the district court, the evidence reflects that 
the additional living expenses incurred by Robert while living in 
Mumbai are significant. Among those expenses are rental pay- 
ments of $7,905 per month. Robert’s employer would not allow 
him to drive a car in India, and he therefore had to employ a 
full-time driver. Also, each trip to and from the United States 
for holidays, visitation, et cetera, cost $3,000 to $6,000 per 
trip in airfare. These are additional expenses that Robert would 


3 State on behalf of A.E. v. Buckhalter, 273 Neb. 443, 730 N.W.2d 340 (2007). 
See Neb. Rev. Stat. § 42-364.16 (Reissue 2004). 


4 See State on behalf of A.E. v. Buckhalter, supra note 3. 
5 Id. 


® Td. at 455, 730 N.W.2d at 350, quoting Faaborg v. Faaborg, 254 Neb. 501, 
576 N.W.2d 826 (1998). 
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not incur while residing in Nebraska, and the record reflects 
that these additional expenses are offset by Robert’s expatriate 
compensation. Under the facts of this case, we cannot say that 
the district court abused its discretion when it determined that 
Robert’s expatriate compensation is not reasonably available for 
child support payments. 


ALIMONY 

Finally, Lana contends that the district court erred in refusing 
to increase Robert’s alimony obligation. 

[5-7] Pursuant to Neb. Rev. Stat. § 42-365 (Reissue 2004), 
alimony orders may be modified or revoked for good cause 
shown.’ Good cause means a material and substantial change in 
circumstances and depends on the circumstances of each case.* 
To determine whether there has been a material and substantial 
change in circumstances warranting modification of a divorce 
decree, a trial court should compare the financial circumstances 
of the parties at the time of the divorce decree, or last modi- 
fication of the decree, with their circumstances at the time 
the modification at issue was sought.? The moving party has 
the burden of demonstrating a material and substantial change 
in circumstances which would justify the modification of an 
alimony award.!° 

In 2005, at the time of the last modification of the parties’ 
decree, Lana had an annual gross income of approximately 
$29,000 and Robert had an annual gross income of $325,000. 
Since that time, both parties have seen significant changes in 
their financial situations. Lana voluntarily left her employment 
in November 2005 and presently remains unemployed. She is, 
however, completing her bachelor’s degree via online classes 
through the University of Phoenix. Robert, on the other hand, 
has seen a significant increase in his annual gross income. Lana 
also claims that her living expenses have increased. When she 
first sought modification in 2004, Lana estimated that her living 


7 Finney v. Finney, supra note 1. 
8 Id. 

° See id. 

10 Iq. 
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expenses were $4,944 for her and the parties’ two children. 
In the present action, Lana claims her average monthly living 
expenses are $9,123.34, almost double what they were 2 years 
ago. The changes in the parties’ financial situations is the basis 
for Lana’s request for modification of alimony. 

We have stated that an increase in income is a circumstance 
that may be considered in determining whether alimony should 
be modified." 

In Desjardins v. Desjardins,’? we acknowledged that an 
increase in a party’s income is a circumstance which may be 
considered in determining whether alimony should be modi- 
fied. We noted, however, that a party’s increase in income is 
considered in conjunction with changes in the other party’s 
situation. The record in the present case reveals that Lana did 
not present any evidence to substantiate her purported increase 
in living expenses. Lana presented only testimony and a current 
expense itemization that is unsupported by other documentary 
evidence. A review of the itemizations from the previous modi- 
fication proceeding and this proceeding reflect that the increase 
in Lana’s living expenses is primarily attributable to the parties’ 
children, particularly the college expenses for the oldest child 
who had reached majority at the time of the hearing. Excluding 
the children’s separate expenses, Lana’s current living expenses 
are substantially the same as they were at the time of the last 
modification proceeding. 

The record further reveals that the only other substantial 
change in Lana’s financial situation is her present lack of 
employment. While her initiative to further her education is 
commendable, the record reveals that her decision to leave 
her employment was not because of her decision to return to 
school. Lana testified that she chose to leave her employment 
for a “multitude” of reasons. She testified, “Basically it was my 
values were very different than what [my employer’s] values 
were, or as I gathered it.” 

We have stated that a petition to modify alimony will be 
denied if the change in financial condition is due to the fault 


"See Northwall v. Northwall, 238 Neb. 76, 469 N.W.2d 136 (1991). 
'2 Desjardins v. Desjardins, 239 Neb. 878, 479 N.W.2d 451 (1992). 
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or voluntary wastage or dissipation of one’s talents or assets.'° 
Although Lana is presently attending college, her decision to 
leave her employment, by her own admission, was not to pur- 
sue further education, but, rather, personal differences with her 
employer. We do not consider this to be a material and substan- 
tial change of circumstances. 

Although an increase in the income of the spouse paying 
maintenance is a relevant factor for the trial court to consider, it 
alone does not require the court to modify the amount of mainte- 
nance previously ordered.'* In this case, the district court found 
that Lana had not proved her claim that her living expenses 
had increased from $4,944 to $9,123.34 per month. We note 
that most, if not all, of the increase she seeks is for additional 
expenses for the parties’ children. The child support, however, 
had increased for two children from $1,617 in December 2002, 
to $3,250 in January 2005, and then to $4,250 in November 
2006. ““The ultimate issue is whether . . . changes are suf- 
ficiently substantial and continuing so as to make the original 
terms of the decree unreasonable.’”'> We have stated that ali- 
mony should not be used to equalize the incomes of the parties 
or to punish one of the parties.'° Under the facts of this case, we 
conclude that the evidence of Robert’s increased income does 
not constitute, in and of itself, a material and substantial change 
in circumstances, without a proven increase in Lana’s living 
expenses. Accordingly, we affirm the order of the district court. 


CONCLUSION 
For the reasons discussed above, we conclude that Robert’s 
expatriate compensation is income for purposes of support cal- 
culations. We further determine, however, that the district court 
did not abuse its discretion in refusing to increase Robert’s 
child support and alimony obligations. 
AFFIRMED. 


'3 Pope v. Pope, supra note 2. 
4 Swartz v. Johnson, 192 S.W.3d 752 (Mo. App. 2006). 


'S Td. at 755, quoting Rustemeyer v. Rustemeyer, 148 S.W.3d 867 (Mo. App. 
2004). 


'© Reichert v. Reichert, 246 Neb. 31, 516 N.W.2d 600 (1994). 
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Duane S. HOLMSTEDT, APPELLANT, V. YORK County JAIL 
SUPERVISOR (NAME UNKNOWN) ET AL., APPELLEES. 
745 N.W.2d 317 


Filed February 29, 2008. No. S-05-906. 


1. Judgments: Appeal and Error. On a question of law, an appellate court is 
obligated to reach a conclusion independent of the determination reached by the 
court below. 

2. Motions to Dismiss: Rules of the Supreme Court: Pleadings: Service of 
Process. When a motion to dismiss raises grounds pursuant to Neb. Ct. R. of 
Pldg. in Civ. Actions 12(b)(6) (rev. 2003) and any combination of rule 12(b)(2), 
(4), and (5) grounds, the court should consider the rule 12(b)(2), (4), and (5) 
grounds first and should then consider the rule 12(b)(6) grounds only if it deter- 
mines that it has personal jurisdiction and that process and service of process 
were sufficient. 

3. Civil Rights: Public Officers and Employees. In order to sue a public official 
in his or her individual capacity, a plaintiff in an action pursuant to 42 U.S.C. 
§ 1983 (2000) must expressly and unambiguously state so in the complaint; 
otherwise, it will be assumed that the defendant is being sued only in his or her 
official capacity. 

4, : ____. In actions pursuant to 42 U.S.C. § 1983 (2000), a suit against 
a public employee in his or her official capacity is merely a suit against the 
public employer. 


Petition for further review from the Court of Appeals, STEvERs 
and CassgEL, Judges, and Hannon, Judge, Retired, on appeal 
thereto from the District Court for York County, ALAN G. GLEss, 
Judge. Judgment of Court of Appeals reversed, and cause 
remanded with directions. 


Duane S. Holmstedt, pro se. 


Charles W. Campbell, of Angle, Murphy, Valentino & 
Campbell, P.C., for appellees. 


HEAvVICAN, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCormack, and MILLER-LERMAN, JJ. 


MILLER-LERMAN, J. 
NATURE OF CASE 
Duane S. Holmstedt filed an action pursuant to 42 U.S.C. 
§ 1983 (2000) against the York County jail supervisor, the York 
County Sheriff’s Department, Sheriff Dale Radcliff, Lt. Paul 
Vrbka, and Deputy Ray Silverstrand (collectively defendants). 
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The district court for York County dismissed the action as to 
all defendants pursuant to Neb. Ct. R. of Pldg. in Civ. Actions 
12(b) (rev. 2003), subsections (2) (lack of personal jurisdic- 
tion), (4) (insufficiency of process), (5) (insufficiency of ser- 
vice), and (6) (failure to state claim). Holmstedt appealed to 
the Nebraska Court of Appeals, which concluded that the dis- 
trict court properly dismissed the action as to the York County 
Sheriff’s Department for lack of personal jurisdiction but erred 
in dismissing the complaint as to the remaining individual 
defendants. Holmstedt v. York Cty. Jail Supervisor, 15 Neb. 
App. 893, 739 N.W.2d 449 (2007). We granted the defendants’ 
petition for further review. We reverse the decision of the Court 
of Appeals and remand the cause to the Court of Appeals with 
directions to affirm the dismissal as to all defendants. 


STATEMENT OF FACTS 
The Court of Appeals set forth the facts as follows: 

On May 20, 2005, Holmstedt filed a pro se complaint 
in the York County District Court against the defen- 
dants, which he designated in the caption as follows: 
“York County Jail Supervisor, (name unknown) York 
County Sheriff’s Department, Sheriff Dale Radcliff, Lt. 
Paul Vrbka, Deputy Ray Silverstrand, Defendants.” In the 
complaint, which he entitled “Petition,’ the allegations 
which appear to be relevant to a possible claim against 
the defendants are that he was arrested and interrogated 
by Radcliff and Vrbka on August 13, 2003. He alleges 
with some particularity that he was abused by them on 
that day and on later occasions while incarcerated in the 
York County jail (apparently awaiting the disposition of 
a criminal charge against him). Holmstedt alleges he was 
struck, yelled at, deprived of an attorney, and told that 
he “had to tell [them] everything.” He also alleges that 
Radcliff deprived him of medical care and medication. He 
alleges other abuse by Radcliff, Vrbka, and Silverstrand 
during subsequent intermittent times he was in the jail. 
For purposes of this opinion, we think it is unnecessary to 
set forth all of the details of his pro se handwritten com- 
plaint. Holmstedt prays that the defendants be charged and 
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prosecuted for the alleged crimes, that the York County 
Sheriff’s Department be ordered to pay him the sum of 
$250,000, and that the remaining defendants be ordered to 
pay him $25,000 each. 

The transcript shows that the defendants were served on 
May 23, 2005, by delivery of a copy of the summons and 
complaint for each of the named defendants as follows: 
on Radcliff, to “Dale E. Radcliff’; on the York County 
Sheriff’s Department, to “Dale E. Radcliff, Sheriff of 
York County, Nebraska”; on the York County jail super- 
visor, to “John Prusia, York County Jail Supervisor’; on 
Vrbka, to “Paul M. Vrbka”; and on Silverstrand, to “Ray 
Silverstrand a/k/a Gene R. Silverstrand.” 

Separate motions to dismiss were filed by counsel for 
each of the defendants in the name used in the complaint. 
Each motion raised the same grounds for dismissal, that 
is, pursuant to rule 12(b)(2), (4), (5), and (6), and all 
but the motion of the York County Sheriff’s Department 
alleged the complaint was deficient in that it (1) purports 
to sue the respective defendant in his official capacity but 
the defendant was not served in his official capacity, (2) 
fails to state a claim for relief because it fails to allege 
that Holmstedt exhausted his administrative remedies as 
required by 42 U.S.C. § 1997e(a) (2000), and (3) fails 
to state a claim for relief against the defendant acting 
in his official capacity pursuant to § 1983. The motion 
of the defendant York County Sheriff’s Department dif- 
fers in that the first reason stated in its motion to dismiss 
was that there is no individual or political subdivision 
which may be sued known as the “*York County Sheriff’s 
Department,” rather than the first reason stated by the 
other defendants, as shown above. 

The transcript shows a letter from Holmstedt to the 
trial judge dated June 4, 2005, and file stamped June 7, 
wherein Holmstedt “object[s]” to the motions to dismiss 
and then goes on to briefly argue each of the points raised 
in the motions. The motions were heard by the district 
court on June 24, with Holmstedt appearing by telephone 
and the defendants’ attorney appearing in person. At that 
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hearing, the defendants’ attorney stated the bases for the 
motions to dismiss. Then Holmstedt stated that his brief 
had been mailed “yesterday,” and requested a continuance. 
The continuance was denied, but the judge stated that he 
would not rule until he had received Holmstedt’s brief. 
Holmstedt started to read the brief over the telephone; 
the judge asked Holmstedt whether he had anything to 
say that was not in the brief, and he said no. The judge 
then stated that he would rather not listen to Holmstedt 
read the brief because he was going to read the brief 
several times himself before he ruled on the motion. 
Holmstedt stated, “That works.” The hearing was con- 
cluded shortly thereafter. 

Holmstedt’s brief in opposition to the motions to dis- 
miss was dated June 23, 2005. The brief was received 
by the district court clerk on June 29, but was not filed 
because the brief was considered Holmstedt’s written argu- 
ment to the court. On July 12, the district court entered 
an order which stated, in its entirety, “Motion to dismiss 
sustained in all bases. Complaint dismissed.” 

Holmstedt v. York Cty. Jail Supervisor, 15 Neb. App. 893, 895- 
97, 739 N.W.2d 449, 455-56 (2007). 

Holmstedt appealed to the Court of Appeals. He asserted, 
inter alia, that the district court erred in dismissing his com- 
plaint as to each of the defendants. With regard to the defen- 
dant “York County Sheriff’s Department,’ the Court of Appeals 
determined that the complaint contained no allegations that 
would support a finding that such an entity could be sued. 
The Court of Appeals noted that while “York County” was an 
entity that could be sued, if it was Holmstedt’s intent to sue a 
department of York County, suit was required to be brought in 
the proper name of the county. The Court of Appeals therefore 
concluded that the district court properly sustained the motion 
to dismiss the “York County Sheriff’s Department” under rule 
12(b)(2), (4), and (5). Holmstedt, 15 Neb. App. at 905, 739 
N.W.2d at 461. 

With regard to the remaining defendants, who were all indi- 
viduals, the Court of Appeals found it necessary to determine 
the capacity in which such individuals were being sued in 
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order to determine the jurisdiction-related issues. The Court of 
Appeals stated that under § 1983, public servants may be sued 
in their official capacity, in their individual capacity, or both. 
The Court of Appeals noted, however, that federal circuit courts 
disagree on the proper means of determining whether an action 
is pleaded as one suing a person in his or her official capacity 
or as one alleging individual liability. The Court of Appeals 
cited Moore v. City of Harriman, 272 F.3d 769 (6th Cir. 2001), 
in which the Court of Appeals for the Sixth Circuit stated that 
the majority of circuits followed a “course of proceedings” test 
which considers factors such as the nature of the plaintiff’s 
claims, requests for compensatory or punitive damages, subse- 
quent pleadings, and the nature of any defenses, such as quali- 
fied immunity, raised in response to the claim, which defenses 
would indicate whether the defendant had actual knowledge 
of the potential for individual liability. The Court of Appeals 
for the Sixth Circuit noted that only two circuits deviated from 
the “course of proceedings” test. The Court of Appeals for the 
Eighth Circuit has held that in order to sue a public official in 
his or her individual capacity, “a plaintiff must expressly and 
unambiguously state so in the pleadings, otherwise, it will be 
assumed that the defendant is sued only in his or her official 
capacity.” Johnson v. Outboard Marine Corp., 172 F.3d 531, 
535 (8th Cir. 1999). The Court of Appeals for the Ninth Circuit, 
by contrast, has held that “[w]here state officials are named in 
a complaint which seeks damages under 42 U.S.C. § 1983, it 
is presumed that the officials are being sued in their individual 
capacities.” Shoshone-Bannock Tribes v. Fish & Game Com’n, 
Idaho, 42 F.3d 1278, 1284 (9th Cir. 1994). 

Because the Nebraska Supreme Court had not ruled on 
which method should be used to determine the capacity in 
which a person is sued under § 1983 in Nebraska state courts, 
the Court of Appeals attempted to determine how this court 
would decide the issue and took guidance from federal juris- 
prudence. Although noting that the Eighth Circuit approach 
“displays the virtues of simplicity and certainty,’ the Court of 
Appeals concluded that this court would follow the majority of 
circuits and adopt the “course of proceedings” test. Holmstedt, 
15 Neb. App. at 903, 739 N.W.2d at 460. 
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Applying the “course of proceedings” test, the Court of 
Appeals noted that Holmstedt conceded in his brief that he 
had not specified whether the individual defendants were being 
sued in their official capacities or in their individual capacities. 
Because the case was in its early stages, the Court of Appeals 
noted that it lacked information regarding some of the factors 
in the “course of proceedings” test, such as defenses raised in 
an answer and subsequent pleadings by the plaintiff. However, 
the Court of Appeals determined that Holmstedt had sued the 
individual defendants in their individual capacities because the 
complaint alleged actions by identified individuals and did not 
allege violations related to actions taken pursuant to policy, 
ordinance, regulation, or custom which would have suggested 
that the individuals were being sued for actions taken in their 
official capacities. Holmstedt v. York Cty. Jail Supervisor, 15 
Neb. App. 893, 739 N.W.2d 449 (2007). 

Having determined that the individual defendants were sued 
in their individual capacities, the Court of Appeals further 
determined that the record showed proper service of process 
on defendants Radcliff, Vrbka, and Silverstrand. With respect 
to the defendant “York County Jail Supervisor,’ the Court of 
Appeals noted that Neb. Rev. Stat. § 25-321 (Cum. Supp. 2006) 
allows a plaintiff to designate a defendant by description when 
a name is unknown. The Court of Appeals determined that 
the summons for “‘York County Jail Supervisor’” was prop- 
erly served on “‘John Prusia, York County Jail Supervisor.’” 
Holmstedt, 15 Neb. App. at 904, 739 N.W.2d at 461. Having 
found no deficiency regarding personal jurisdiction, process, 
or service of process with respect to the individual defendants, 
the Court of Appeals concluded that the district court erred in 
sustaining the individual defendants’ motions to dismiss under 
rule 12(b)(2), (4), and (5). Holmstedt, supra. 

The Court of Appeals then considered the rule 12(b)(6) chal- 
lenges raised by the individual defendants. With respect to the 
defendants’ argument that Holmstedt failed to exhaust adminis- 
trative remedies, the Court of Appeals determined that failure 
to exhaust remedies was properly categorized as an affirmative 
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defense and concluded that any such failure could be addressed 
by procedural devices other than a motion to dismiss and that 
dismissal at this stage was not warranted based on a failure to 
plead exhaustion. Holmstedt, supra. The Court of Appeals fur- 
ther concluded that as to each individual defendant, Holmstedt 
had alleged “facts establishing conduct by a person acting under 
color of state law, which conduct deprived Holmstedt of rights, 
privileges, or immunities secured by the Constitution and laws 
of the United States.” 15 Neb. App. at 907, 739 N.W.2d at 462. 
The Court of Appeals concluded that the district court had erred 
in granting the individual defendants’ motions to dismiss under 
rule 12(b)(6). 

Because it concluded that the district court had erred in 
granting the individual defendants’ motions to dismiss under 
rule 12(b)(2), (4), (5), and (6), the Court of Appeals reversed 
the dismissal of Holmstedt’s complaint as to such defendants. 
As noted above, the Court of Appeals affirmed the dismissal of 
the “York County Sheriff’s Department” and such ruling is not 
challenged or discussed on further review. 

We granted the defendants’ petition for further review. 


ASSIGNMENTS OF ERROR 

The defendants assert that the Court of Appeals erred in (1) 
using the “course of proceedings” test rather than the Eighth 
Circuit’s approach to determine whether the defendants were 
sued in their individual or in their official capacities, (2) fail- 
ing to affirm the dismissal as to the individual defendants in 
their official capacities for lack of personal jurisdiction, and 
(3) holding that the complaint stated a claim under § 1983 
against the individual defendants in their individual and in their 
official capacities. 


STANDARD OF REVIEW 
[1] On a question of law, an appellate court is obligated to 
reach a conclusion independent of the determination reached by 
the court below. State v. McCulloch, 274 Neb. 636, 742 N.W.2d 
727 (2007). 
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ANALYSIS 
Court Should Consider Motions to Dismiss Under Rule 
12(b)(2), (4), and (5) Before Considering Whether 
Complaint Fails to State a Cause of Action 
Pursuant to Rule 12(b)(6). 

We note first that the defendants moved for dismissal based 
on rule 12(b)(2), (4), (5), and (6) and that in dismissing the 
action as to all defendants, the district court stated the motions 
were “sustained in all bases.” Rule 12(b) provides that a party 
may move to dismiss an action on various bases including, inter 
alia, the following subsections: (2) lack of jurisdiction over the 
person, (4) insufficiency of process, (5) insufficiency of service 
of process, and (6) failure to state a claim upon which relief 
may be granted. 

[2] With respect to the various bases upon which the defend- 
ants moved for dismissal, the Court of Appeals noted this 
court’s opinion in Anderson v. Wells Fargo Fin. Accept., 269 
Neb. 595, 600, 694 N.W.2d 625, 629-30 (2005), in which we 
stated that “when a motion to dismiss raises both rule 12(b)(1) 
[subject matter jurisdiction] and [rule 12(b)](6) grounds, the 
court should consider the rule 12(b)(1) grounds first and should 
then consider the rule 12(b)(6) grounds only if it determines 
that it has subject matter jurisdiction.’ Extrapolating from 
Anderson and relying on federal case law, the Court of Appeals 
determined that a similar approach applied here and that issues 
of personal jurisdiction, process, and service of process, raised 
pursuant to rule 12(b)(2), (4), and (5), should have been 
determined before the district court considered whether the 
complaint stated a claim under rule 12(b)(6). We agree with 
the Court of Appeals’ determination and conclude that when 
a motion to dismiss raises rule 12(b)(6) grounds and any 
combination of rule 12(b)(2), (4), and (5) grounds, the court 
should consider the rule 12(b)(2), (4), and (5) grounds first 
and should then consider the rule 12(b)(6) grounds only if it 
determines that it has personal jurisdiction and that process 
and service of process were sufficient. See Sinochem Int’l Co. 
v. Malaysia Int’! Shipping Corp., 549 U.S. 422, 127 S. Ct. 
1184, 167 L. Ed. 2d 15 (2007) (federal court generally may 
not rule on merits of case without first determining that it 
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has subject matter jurisdiction and personal jurisdiction). See, 
also, Sucampo Pharmaceuticals v. Astellas Pharma, 471 F.3d 
544, 548 (4th Cir. 2006) (“dismissal of a case on an issue relat- 
ing to the merits of the dispute, such as failure to state a claim, 
is improper without resolving threshold issues of jurisdiction, 
including personal jurisdiction”). 


The Rule Followed by the Court of Appeals for the Eighth 
Circuit, Rather Than “Course of Proceedings” Test, Should 
Be Used in Nebraska Courts to Determine Whether 
Plaintiff in § 1983 Action Is Suing Defendant in 

Individual or in Official Capacity. 

The defendants assert that the Court of Appeals erred in 
using the “course of proceedings” test rather than the Eighth 
Circuit’s rule to determine whether the individual defendants 
were sued in their individual or in their official capacity or both. 
We agree that the rule followed by the Court of Appeals for the 
Eighth Circuit should have been followed. 

The Court of Appeals for the Eighth Circuit has held that in 
order to sue a public official in his or her individual capacity, 
“a plaintiff must expressly and unambiguously state so in the 
pleadings, otherwise, it will be assumed that the defendant is 
sued only in his or her official capacity.” Johnson v. Outboard 
Marine Corp., 172 F.3d 531, 535 (8th Cir. 1999). See, also, 
Baker v. Chisom, 501 F.3d 920 (8th Cir. 2007) (stating that 
requiring express statement that defendant is sued in individual 
capacity is consistent with Federal Rules of Civil Procedure). In 
Johnson, the Eighth Circuit Court noted that in § 1983 actions, 
“liability exposes public servants to civil liability and damages 
[and that] only an express statement that they are being sued in 
their individual capacity will suffice to give proper notice to the 
defendants.” 172 F.3d at 535. The Eighth Circuit has advised 
that in order to meet the pleading requirement in § 1983 
actions, “litigants wishing to sue government agents in both 
capacities should simply use the following language: ‘Plaintiff 
sues each and all defendants in both their individual and official 
capacities.” Nix v. Norman, 879 F.2d 429, 431 (8th Cir. 1989). 
Such language “guarantees that the defendant receives prompt 
notice of his or her potential personal liability.” Jd. The Eighth 
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Circuit has stressed that the statement of capacity must be clear 
and that “[n]either a cryptic hint in a plaintiff’s complaint nor 
a statement made in response to a motion to dismiss is suffi- 
cient.” Egerdahl v. Hibbing Community College, 72 F.3d 615, 
620 (8th Cir. 1995). 

[3] We believe that the rule followed by the Court of Appeals 
for the Eighth Circuit is reasonable and addresses a valid con- 
cern regarding providing sufficient notice to individual defend- 
ants, especially where a legal action could result in personal 
liability. The Eighth Circuit rule is simple for a court to apply, 
and it is not difficult for a plaintiff to comply with the rule. 
Federal district courts in Nebraska follow the Eighth Circuit 
rule. We are not aware of Nebraska state jurisprudence which 
would preclude following the Eighth Circuit rule in state court. 
Furthermore, we think that consistency between state courts 
and federal courts in Nebraska on this issue is prudent. A 
plaintiff in Nebraska is permitted to bring his or her § 1983 
action either in a Nebraska state court or in a federal district 
court in Nebraska. To the extent it is feasible and consistent 
with applicable laws and rules of procedure, we believe such 
a plaintiff should be subject to similar pleading rules whether 
the § 1983 action is brought in state court or in federal court, 
thereby obviating the possibility of different outcomes during 
the pleading stage of the action. In summary, the Eighth Circuit 
Court has adopted the rule that in order to sue a public official 
in his or her individual capacity, a plaintiff in a § 1983 action 
must expressly and unambiguously state so in the complaint; 
otherwise, it will be assumed that the defendant is being sued 
only in his or her official capacity. Because such rule is reason- 
able and does not appear to conflict with Nebraska laws or rules 
of procedure, we conclude that such rule should be followed in 
Nebraska state courts. 

Applying the Eighth Circuit rule, we review the complaint 
and conclude that the individual defendants in the present 
case were not sued in their individual capacities but were sued 
only in their official capacities. Holmstedt’s complaint does 
not expressly and unambiguously state that the individuals 
were sued in their individual capacities, and under the Eighth 
Circuit rule, it is therefore assumed, and we conclude, that the 
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individuals were sued only in their official capacities. The con- 
trary ruling of the Court of Appeals is reversed. 


Holmstedt Failed to Properly Serve the Individual 
Defendants in Their Official Capacities. 

Having concluded that Holmstedt sued the individual defend- 
ants solely in their official capacities, we consider the defend- 
ants’ motions to dismiss pursuant to rule 12(b)(2), (4), and (5). 
We conclude that Holmstedt failed to properly serve the defend- 
ants in their official capacities and that therefore, the district 
court did not err in granting the motions to dismiss pursuant to 
rule 12(b)(2), (4), and (5). The reversal of the district court’s 
order by the Court of Appeals was error and therefore must 
be reversed. 

[4] The individuals named in this action were public servants 
employed by York County. In § 1983 actions, a “suit against 
a public employee in his or her official capacity is merely a 
suit against the public employer.’ Johnson v. Outboard Marine 
Corp., 172 F.3d 531, 535 (8th Cir. 1999) (citing Kentucky v. 
Graham, 473 U.S. 159, 105 S. Ct. 3099, 87 L. Ed. 2d 114 
(1985)). Therefore, this suit against employees of York County 
in their official capacities was a suit against York County. 

Neb. Rev. Stat. § 25-510.02 (Reissue 1995) provides the 
proper procedure for service on the State and other political 
subdivisions. Subsection (2) provides, “Any county, city, or 
village of this state may be served by personal, residence, or 
certified mail service upon the chief executive officer, or clerk.” 
In order to sue the individuals in their official capacities, and 
thereby to sue York County, Holmstedt was required to make 
service on York County in compliance with § 25-510.02(2). 
The statute required service on the chief executive officer or the 
clerk of the county, rather than on the named county employ- 
ees. Holmstedt served the named employees, rather than the 
appropriate official of York County. Holmstedt therefore failed 
to properly serve York County and by extension failed to serve 
the individuals in their official capacities. 

Because Holmstedt did not properly serve the individuals in 
their official capacities, the district court did not gain personal 
jurisdiction over such defendants. See, similarly, Nebraska 
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Methodist Hospital Sys. v. Dept. of Health, 249 Neb. 405, 
543 N.W.2d 466 (1996) (Gin order to vest court with personal 
jurisdiction over State in case arising under Administrative 
Procedure Act, plaintiff must serve summons upon Attorney 
General). Therefore, we conclude that the district court properly 
granted the individual defendants’ motions to dismiss pursuant 
to rule 12(b)(2), (4), and (5) and that the Court of Appeals erred 
when it reversed the dismissal. Because dismissal was proper 
under these subsections, we need not consider the assignment 
of error regarding dismissal pursuant to rule 12(b)(6). 


CONCLUSION 

The Court of Appeals affirmed the district court’s dismissal of 
the action as to the York County Sheriff’s Department pursuant 
to rule 12(b)(2), (4), and (5), and Holmstedt did not seek fur- 
ther review of such affirmance. Thus, the York County Sheriff’s 
Department stands dismissed. On further review, we conclude 
that the individual defendants were sued only in their official 
capacities and that the district court did not gain personal 
jurisdiction over such defendants because Holmstedt failed to 
properly serve them in their official capacities. Because we 
conclude that the district court properly dismissed the action as 
to the individual defendants pursuant to rule 12(b)(2), (4), and 
(5), we conclude that the Court of Appeals erred in reversing 
the order of dismissal as to the individual defendants, and we 
therefore reverse the Court of Appeals’ order. We remand the 
cause to the Court of Appeals with directions to affirm the dis- 

trict court’s dismissal of the action as to all defendants. 
REVERSED AND REMANDED WITH DIRECTIONS. 
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Summary Judgment. Summary judgment is proper when the pleadings and 
evidence admitted at the hearing disclose that there is no genuine issue as to any 
material fact or as to the ultimate inferences that may be drawn from those facts 
and that the moving party is entitled to judgment as a matter of law. 

Summary Judgment: Appeal and Error. In reviewing a summary judgment, an 
appellate court views the evidence in a light most favorable to the party against 
whom the judgment is granted and gives such party the benefit of all reasonable 
inferences deducible from the evidence. 

Negligence. It is negligence to permit a third person to use a thing or to engage 
in an activity which is under the control of the actor, if the actor knows or should 
know that such person intends or is likely to use the thing or to conduct himself or 
herself in the activity in such a manner as to create an unreasonable risk of harm 
to others. 

Negligence: Liability. One who supplies a chattel for the use of another whom 
the supplier knows or has reason to know to be likely because of his or her youth, 
inexperience, or otherwise, to use it in a manner involving unreasonable risk of 
physical harm to himself or herself and others whom the supplier should expect 
to share in or be endangered by its use, is subject to liability for physical harm 
resulting to them. 

Negligence: Motor Vehicles. The law requires that an owner use care in allowing 
others to assume control over and operate his or her automobile, and holds the 
owner liable if he or she entrusts the automobile to, and permits it to be oper- 
ated by, a person whom the owner knows or should know to be an inexperienced, 
incompetent, or reckless driver, or an intoxicated driver, or a driver otherwise 
incapable of properly operating an automobile without endangering others. 
Negligence: Motor Vehicles: Damages. A person who authorizes or permits a 
motor vehicle under his or her control to be driven by an unlicensed driver, in 
violation of the Motor Vehicle Operator’s License Act, is guilty of negligence and 
may be liable for damages proximately resulting from the negligent operation of 
the motor vehicle. 

Negligence. Negligent entrustment should be defined with reference to control of 
the entrusted property. 

Negligence: Liability. A defendant’s ownership of entrusted property is not a 
prerequisite for liability for negligent entrustment. 

____. To be liable for negligent entrustment, the defendant must have had 
the authority to permit or prohibit the entrustee’s use of the entrusted property. 
Negligence: Case Overruled. To the extent that Vilas v. Steavenson, 242 Neb. 
801, 496 N.W.2d 543 (1993), holds that legal ownership of entrusted property is 
an essential element of a negligent entrustment claim, it is overruled. 
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Petition for further review from the Court of Appeals, INBopy, 
Chief Judge, and Cartson and Moore, Judges, on appeal thereto 
from the District Court for Dundy County, JoHn J. BATTERSHELL, 
Judge. Judgment of Court of Appeals reversed, and cause 
remanded with directions. 


Andrew J. Wilson and Kylie A. Wolf, of Walentine, O’ Toole, 
McQuillan & Gordon, for appellant. 


Martin J. Troshynski, of Ruff, Lindemeier, Gillett, Dawson & 
Troshynski, for appellee. 


HEAVICAN, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCormack, and MILLER-LERMAN, JJ. 


GERRARD, J. 

Kyle W. Watkins’ father purchased a vehicle and provided 
it to Kyle for his use. Kyle permitted Lindsey DeWester, a 14- 
year-old girl without a driver’s license, to drive the vehicle. 
Lindsey lost control of the vehicle and was killed in the resulting 
accident. Lindsey’s estate sued Kyle for wrongful death, alleging 
that Kyle had negligently entrusted the vehicle to Lindsey. The 
issue presented in this appeal is whether a claim for negligent 
entrustment of property can be brought against a defendant who 
had the right to control the property, but was not its legal owner. 
We conclude that such a claim may be brought and, therefore, 
direct that this cause be remanded back to the district court which 
had entered summary judgment in favor of the defendant. 


BACKGROUND 

The accident occurred 3 days before Kyle’s 17th birthday. 
Kyle and a friend had been drinking beer and “cruising around 
town” in a Jeep Cherokee. Kyle and his father both testified that 
his father owned the Jeep and paid for its expenses, but that 
Kyle was the Jeep’s primary driver. Kyle’s father had his own 
vehicle and did not keep a set of keys for the Jeep with him. 
Kyle’s father testified that he specifically recalled telling Kyle 
not to permit other people to drive the Jeep. 

Kyle and his friend stopped at a local convenience store, 
where Lindsey saw them. Kyle knew Lindsey from school, and 
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they had socialized after school and on weekends. Kyle and 
his friend went into the convenience store bathroom, and when 
they returned to the Jeep, Lindsey was in the driver’s seat. Kyle 
had left the Jeep’s doors unlocked and the keys in the ignition, 
but had not expected Lindsey to get in the car. Lindsey was 
14 years old, and Kyle knew Lindsey did not have a driver’s 
license. Nevertheless, Kyle’s friend got in the front passenger 
seat, and Kyle sat in the back seat, behind his friend. 

After Kyle and his friend got in the Jeep, Lindsey “took off 
down the road.” Lindsey wanted to drop Kyle’s friend off at his 
house and took a county road. It was dark, and the road and 
T-shaped intersection they were approaching were unlit. Kyle 
testified that Lindsey “looked up all of a sudden, I guess, and 
she tried to jerk the wheel because she saw that there was no 
more road.” The Jeep rolled over. None of the three occupants 
had been wearing seatbelts, and Lindsey was ejected from the 
vehicle. Lindsey died as a result of the accident. 

Lindsey’s father, Richard A. DeWester, as personal represen- 
tative of Lindsey’s estate, sued Kyle, alleging negligent entrust- 
ment of the Jeep. (The estate also sued Dundy County, but the 
county has been dismissed with prejudice and is not a party to 
this appeal.) The district court entered summary judgment in 
favor of Kyle, because the Jeep was owned by Kyle’s father, 
not Kyle. The Nebraska Court of Appeals affirmed,’ conclud- 
ing that it was bound to do so by this court’s holding in Vilas 
v. Steavenson,’ which will be discussed at greater length below. 
The estate petitioned for further review, arguing, among other 
things, that Vilas should be overruled. We sustained the estate’s 
petition for further review. 


ASSIGNMENTS OF ERROR 
The estate assigns that the Court of Appeals erred in affirm- 
ing the district court’s decision sustaining Kyle’s motion for 
summary judgment. 


' See DeWester v. Dundy County, No. A-06-230, 2007 WL 2372615 (Neb. 
App. Aug. 21, 2007) (not designated for permanent publication). 


> Vilas v. Steavenson, 242 Neb. 801, 496 N.W.2d 543 (1993). 


176 275 NEBRASKA REPORTS 


STANDARD OF REVIEW 

[1,2] Summary judgment is proper when the pleadings and 
evidence admitted at the hearing disclose that there is no genu- 
ine issue as to any material fact or as to the ultimate inferences 
that may be drawn from those facts and that the moving party is 
entitled to judgment as a matter of law. In reviewing a summary 
judgment, an appellate court views the evidence in a light most 
favorable to the party against whom the judgment is granted 
and gives such party the benefit of all reasonable inferences 
deducible from the evidence.* 


ANALYSIS 
[3,4] The tort of negligent entrustment is explained by the 
Restatement (Second) of Torts § 308, which states that 
[i]t is negligence to permit a third person to use a thing 
or to engage in an activity which is under the control of 
the actor, if the actor knows or should know that such 
person intends or is likely to use the thing or to conduct 
himself in the activity in such a manner as to create an 
unreasonable risk of harm to others.* 
And the Restatement, § 390, explains, in a “special application” 
of § 308,° that 
[o]ne who supplies . . . a chattel for the use of another 
whom the supplier knows or has reason to know to be 
likely because of his youth, inexperience, or otherwise, to 
use it in a manner involving unreasonable risk of physi- 
cal harm to himself and others whom the supplier should 
expect to share in or be endangered by its use, is subject 
to liability for physical harm resulting to them.° 
[5] While we have previously not expressly adopted § 308 or 
§ 390, we conclude that they accurately reflect Nebraska law. 
We have adopted closely related sections of the Restatement,’ 


3 Fokken v. Steichen, 274 Neb. 743, 744 N.W.2d 34 (2008). 
+ Restatement (Second) of Torts § 308 at 100 (1965). 

5 See id., § 390, comment b. at 315. 

® Td., § 390 at 314. 


7 See, Colvin v. Powell & Co., Inc., 163 Neb. 112, 77 N.W.2d 900 (1956); 
Driekosen v. Black, Sivalls & Bryson, 158 Neb. 531, 64 N.W.2d 88 (1954). 


DEWESTER v. WATKINS 177 
Cite as 275 Neb. 173 


and more importantly, we adopted the substance of § 390, in 
the context of motor vehicles, in Deck v. Sherlock.’ In Deck, 
a plaintiff injured in an automobile accident sued the driver of 
the other automobile and the automobile owner who had loaned 
his vehicle to the driver. The plaintiff’s evidence showed that 
the owner and driver had been drinking together and that the 
owner could have known at the time the vehicle was loaned 
that the driver intended to continue drinking. In concluding that 
an issue of fact was presented as to the owner’s liability to the 
plaintiff, we explained that the “controlling rule” was 
[t]he law requires that an owner use care in allowing oth- 
ers to assume control over and operate his automobile, 
and holds him liable if he entrusts it to, and permits it to 
be operated by, a person whom he knows or should know 
to be an inexperienced, incompetent, or reckless driver, 
to be intoxicated or addicted to intoxication, or otherwise 
incapable of properly operating an automobile without 
endangering others.’ 

In Deck, we framed the rule in terms of the “owner” of the 
automobile, because the defendant in that case was the owner.!° 
And we adhered to that phrasing in Wagner v. Mines,'' another 
negligent entrustment case in which the defendant was the 
owner of the vehicle. In neither case were we required to, nor 
did we, address whether legal ownership of the vehicle was 
required to establish liability. 

But in Vilas,'* this court confronted a situation similar to 
that presented here, in which the plaintiff sued both a son 
who had loaned a vehicle to an underage driver and the father 
who owned the vehicle at issue. The Vilas court discussed the 
liability of the father at length, concluding that the doctrine 


8 Deck v. Sherlock, 162 Neb. 86, 75 N.W.2d 99 (1956). 


° Id. at 90-91, 75 N.W.2d at 102. Accord, Gibb v. Strickland, 245 Neb. 325, 
513 N.W.2d 274 (1994); Vilas, supra note 2; Wagner v. Mines, 203 Neb. 
143, 277 N.W.2d 672 (1979); Suiter v. Epperson, 6 Neb. App. 83, 571 
N.W.2d 92 (1997). 


'0 See Deck, supra note 8. 
"" Wagner, supra note 9. 


” Vilas, supra note 2. 
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of negligent entrustment did not apply to the father because 
he had not knowingly entrusted the vehicle to the underage 
driver. The Vilas court then concluded, without discussing 
the issue, that “[i]t also appears that the doctrine of negligent 
entrustment does not apply to [the son] since he did not own 
the vehicle.’ 

That conclusion, however, is inconsistent with both the 
Restatement and the overwhelming weight of authority from 
courts to have considered the issue. As previously noted, § 308 
of the Restatement applies to activity that is “under the control 
of the actor.”'* And comment a. to § 308 explains that 

[t]he words “under the control of the actor” are used to 
indicate that the third person is entitled to possess or use 
the thing or engage in the activity only by the consent of 
the actor, and that the actor has reason to believe that by 
withholding consent he can prevent the third person from 
using the thing or engaging in the activity.'* 

Based on the Restatement’s reasoning, most courts have 
framed the relevant issue in a negligent entrustment case as 
whether the defendant in a negligent entrustment action had the 
right to control the entrusted property, with ownership simply 
being one way of proving a right to control. As the Illinois 
Supreme Court explained, “entrustment must be defined with 
reference to the right of control of the subject property. In 
essence, if the actor does not have an exclusive or superior 
right of control, no entrustment of the property can occur.”'® A 
right to control does not always mean ownership, but generally 
means that the defendant must have a greater right of posses- 
sion or control than the entrustee.'” 

Given that, it is hardly surprising that the overwhelming 
majority of courts to have analyzed the issue have concluded 


3 Td. at 810, 496 N.W.2d at 550. 
4 Restatement, supra note 4, § 308 at 100. 
' Td., comment a. at 100. 


'6 Zedella v. Gibson, 165 Ill. 2d 181, 187, 650 N.E.2d 1000, 1003, 209 TI. 
Dec. 27, 30 (1995). 


'7 Neary v. McDonald, 956 P.2d 1205 (Alaska 1998). 
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that a nonowner who has control of a vehicle can be held liable 
for negligently entrusting the vehicle.'* Certificates of title 
and other incidents of legal ownership are often documents of 
convenience, rather than reflections of the actual possession 
and control of a vehicle.'!? And the basis for liability under 
the doctrine of negligent entrustment is the power to permit 
and prohibit the use of the entrusted chattel, which need not 
arise from legal ownership.”? Holding otherwise produces the 
paradox that even the grossest negligence can be insulated from 
liability, so long as the person deciding who can drive a car is 
not the person who legally owns it. 

[6] We also note that under the Motor Vehicle Operator’s 
License Act,*! it is a Class II] misdemeanor” for any person 
“[t]o authorize or knowingly permit a motor vehicle owned by 
him or her or under his or her control to be driven upon any 
highway by any person who is not authorized under the act or 
is in violation of any of the provisions of the act... > And 
we have held that a person who violates that statute “is guilty 
of negligence and liable for damages proximately resulting 


'8 See, Harrison v. Carroll, 139 F.2d 427 (4th Cir. 1943) (applying Virginia 
law); Green v. Harris, 70 P.3d 866 (Okla. 2003); Estate of Trobaugh v. 
Farmers Ins. Exch., 623 N.W.2d 497 (S.D. 2001); Neary, supra note 17; 
Broadwater v. Dorsey, 344 Md. 548, 688 A.2d 436 (1997); Ransom v. City of 
Garden City, 113 Idaho 202, 743 P.2d 70 (1987); Chiniche v. Smith, 374 So. 
2d 872 (Ala. 1979); Dicranian v. Foster, 114 Vt. 372, 45 A.2d 650 (1946); 
Salamone v. Riczker, 32 Mass. App. 429, 590 N.E.2d 698 (1992); Cameron 
v. Downs, 32 Wash. App. 875, 650 P.2d 260 (1982); Jones v. Cloud, 119 Ga. 
App. 697, 168 S.E.2d 598 (1969). See, also, Tissicino v. Peterson, 211 Ariz. 
416, 121 P.3d 1286 (Ariz. App. 2005); Williams v. Bumpass, 568 So. 2d 979 
(Fla. App. 1990) (negligent entrustment of firearm). Cf., McGinnis v. Hand, 
293 Mont. 72, 972 P.2d 1126 (1999); Zedella, supra note 16. But see Coble 
v. Knight, 130 N.C. App. 652, 503 S.E.2d 703 (1998). 


See Green, supra note 18. 

See Broadwater, supra note 18. 

21 Neb. Rev. Stat. §§ 60-462 to 60-4,188 (Reissue 1998 & Supp. 2001). 
2 See § 60-4,111. 

3 § 60-491(10) (emphasis supplied). 
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from the negligent operation of the motor vehicle.” Although 
Vilas cited that proposition, the court’s eventual conclusion was 
inconsistent with the statute. 

[7,8] In this case, the district court entered summary judg- 
ment for Kyle based on the rule announced in Vilas, and the 
Court of Appeals affirmed that judgment because the doctrine 
of vertical stare decisis compelled it to strictly follow Vilas.” 
The estate argues that Vilas was wrongly decided and should be 
overruled. We agree. We are persuaded by the Restatement, the 
reasoning of other courts to have decided the issue, and our own 
authority giving effect to the clearly articulated public policy 
of the Motor Vehicle Operator’s License Act, that negligent 
entrustment should be defined with reference to control of the 
entrusted property, and a defendant’s ownership of the property 
is not a prerequisite for liability for negligent entrustment.”° 

[9,10] In other words, to be liable for negligent entrustment, 
the defendant must have had the authority to permit or prohibit 
the entrustee’s use of the entrusted property. But control of 
the entrusted property is the essential element of a negligent 
entrustment claim, not legal ownership.”’ To the extent that 
Vilas** holds otherwise, it is overruled. 

Kyle cites cases that he claims support a rule that a nonowner 
cannot be held liable for negligent entrustment. But those cases 
present circumstances in which the nonowner defendant was 
alleged to have negligently entrusted the property to the owner 
of the property, who was usually intoxicated.” Stated colloqui- 
ally, the question in those cases was whether the defendant had 
a legal duty not to return a drunk driver’s car keys. Even on that 


4 Gertsch v. Gerber, 193 Neb. 181, 184, 226 N.W.2d 132, 134 (1975). Accord, 
Vilas, supra note 2; Wagner, supra note 9. See, also, Keller v. Wellensiek, 
186 Neb. 201, 181 N.W.2d 854 (1970); Walker v. Klopp, 99 Neb. 794, 157 
N.W. 962 (1916). 

See DeWester, supra note 1, citing Sanford v. Clear Channel Broadcasting, 
14 Neb. App. 908, 719 N.W.2d 312 (2006). 


See, Zedella, supra note 16; Tissicino, supra note 18. 


Re) 


N 


26 


27 Tissicino, supra note 18. 


°8 Vilas, supra note 2. 


»° See, e.g., Coble, supra note 18 (citing cases). 
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point, there is a division of authority.*’ But obviously, when the 
issue is control of the vehicle, entrusting a vehicle to its owner 
presents a complication in that the defendant arguably had no 
authority to deny the vehicle to someone with a superior right 
to its possession. Decisions addressing that issue are easily 
distinguishable from this case, and there is no need for us to 
reach that issue here. 

We also note a division of authority regarding the issue of 
contributory negligence under a comparative negligence statu- 
tory scheme, where the plaintiff is also the entrustee.*! Although 
Kyle alleged contributory negligence in his answer, it was nei- 
ther raised in support of Kyle’s motion for summary judgment 
nor addressed by the district court, and it is not before us in 
this appeal. The sole issue presented here is whether a claim 
for negligent entrustment can be stated against a defendant who 
had the right to control the property, but was not its legal owner. 
We have concluded that it can. 


CONCLUSION 

A defendant’s ownership of entrusted property is not a pre- 
requisite to liability for negligent entrustment. While we rec- 
ognize that the district court and Court of Appeals concluded 
otherwise because they were bound by this court’s precedent, 
we nonetheless reverse the judgment of the Court of Appeals 
and remand the cause to that court with directions to reverse 
the judgment of the district court and remand the cause for 

further proceedings. 
REVERSED AND REMANDED WITH DIRECTIONS. 


3° Compare, e.g., id.; Weeks v. City of New York, 181 Misc. 2d 39, 693 
N.Y.S.2d 797 (1999). 


3! Compare, e.g., King v. Petefish, 185 Ill. App. 3d 630, 541 N.E.2d 847, 133 
Ill. Dec. 636 (1989); Herbert v. Whittle, 69 Md. App. 273, 517 A.2d 358 
(1986). 


STEPHAN, J., concurring. 

This is an unusual negligent entrustment case in that it 
involves only two parties: the person alleged to have negli- 
gently entrusted the motor vehicle and the personal represen- 
tative of the party to whom the vehicle was entrusted. The 
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typical negligent entrustment case involves at least three par- 
ties, including the person who entrusts the vehicle to another, 
the entrustee whose negligent operation causes an injury, and 
the injured party who seeks compensation. We have held in 
such cases that negligent entrustment standing alone does 
not establish liability; it must also be shown that the driver 
to whom the vehicle was entrusted negligently caused the 
plaintiff’s injury.' 

As a matter of general principle, I agree with the court’s 
holding today that one who controls access to a motor vehicle 
may be held liable for negligent entrustment, even if he or she 
is not the owner. But I reserve judgment on the question of 
whether a negligent entrustment claim can ever be asserted by 
or on behalf of the entrustee whose own negligence is a proxi- 
mate cause of an accident and resulting injury. This issue was 
not briefed or argued in this appeal, and as the majority notes, 
it would require an evaluation of the parties’ respective claims 
under Nebraska’s comparative negligence statute, which cannot 
be undertaken on this record. There may be other considerations 
as well. Thus, I concur in the judgment of the court, leaving 
to another day the question of whether negligent entrustment, 
standing alone, can establish liability to an entrustee. 


' See, e.g., Gertsch v. Gerber, 193 Neb. 181, 226 N.W.2d 132 (1975). 


KATHERINE R. NAPLETON REVOCABLE SELF-DECLARATION OF TRUST, 
APPELLANT, V. VATTEROTT EDUCATIONAL CENTERS, INC., 
A MISSOURI CORPORATION, APPELLEE. 
745 N.W.2d 325 


Filed February 29, 2008. No. S-06-1032. 


1. Summary Judgment: Appeal and Error. In reviewing a summary judgment, an 
appellate court views the evidence in the light most favorable to the party against 
whom the judgment was granted and gives such party the benefit of all reasonable 
inferences deducible from the evidence. 

2. Summary Judgment. Summary judgment is proper when the pleadings and 
evidence admitted at the hearing disclose no genuine issue regarding any material 
fact or the ultimate inferences that may be drawn from those facts and that the 
moving party is entitled to judgment as a matter of law. 
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3. Summary Judgment: Proof. The party moving for summary judgment has the 
burden to show that no genuine issue of material fact exists and must produce suf- 
ficient evidence to demonstrate that it is entitled to judgment as a matter of law. 

4. Contracts: Judgments: Appeal and Error. The meaning of a contract is a ques- 
tion of law, in connection with which an appellate court has an obligation to reach 
its conclusions independently of the determinations made by the court below. 

5. Contracts. In interpreting a contract, a court must first determine, as a matter of 
law, whether the contract is ambiguous. 

6. ____. When the terms of a contract are clear, they are to be accorded their plain 
and ordinary meaning. 


Appeal from the District Court for Douglas County: 
W. RusseELt Bowrs III, Judge. Affirmed. 


Andrew J. Hilger, of Greul & Hilger, L.L.C., for appellant. 


James D. Garriott, of Cassem, Tierney, Adams, Gotch & 
Douglas, for appellee. 


HEAVICAN, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCormack, and MILLER-LERMAN, JJ. 


McCormack, J. 
NATURE OF CASE 

The Katherine R. Napleton Revocable Self-Declaration of 
Trust (Napleton), the lessor of property located in Omaha, 
Nebraska, brought suit against Vatterott Educational Centers, 
Inc. (Vatterott), the assignee of the lease, for breach of contract. 
Napleton alleged that Vatterott was liable for the failure of the 
assignor-lessee of the property, the Omaha College of Health 
Careers, Inc. (Omaha College), to pay property taxes in years 
preceding the assignment of the lease to Vatterott. We affirm 
the district court’s granting of summary judgment in favor 
of Vatterott. 


BACKGROUND 
Napleton is the owner of property located at 225 North 80th 
Street in Omaha. In 1999, Napleton and Omaha College entered 
into a lease agreement wherein Omaha College leased the property 
from Napleton. On October 5, 2001, Napleton, Omaha College, 
and Vatterott entered into an agreement entitled “Assignment & 
Amendment of Lease Agreement” (Assignment Agreement). 
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Under the terms of the Assignment Agreement, Napleton 
agreed to terminate Omaha College’s rights and obligations 
under the 1999 lease and to assign Omaha College’s rights and 
obligations to Vatterott. The Assignment Agreement further 
provided that Vatterott would pay rent during the term of the 
lease as well as “additional rent.’ The additional rent clause 
provides: “Lessee agrees to pay to Lessor as additional rent 
those amounts and at such time as payment of such additional 
rent would be required to be paid by Tenant under [the] terms 
of Section 4, Additional Rent, of the 1999 Lease.” Section 4 of 
the 1999 lease provided: 

Tenant agrees to pay to Landlord as additional rent those 
amounts and at such time as payment of such addi- 
tional rent would be required to be paid by General 
Motors Corporation under the terms of the Original 1955 
Lease if said Original 1955 Lease were still in full force 
and effect. 
The 1955 lease referenced in the 1999 lease was between New 
England Mutual Life Insurance Company and General Motors 
Corporation. Article 2, § 2.02, of the 1955 lease provided: 
As additional rent, Lessee shall pay, from the operative 
date of this lease, all: 
(a) Taxes, assessments and other governmental 
charges except as hereinafter stated in paragraph (e) of 
this section; 


(e) Other expenses and charges; 

which during any term of this lease shall be levied, 
assessed or imposed by any governmental authority upon 
or with respect to, or incurred in connection with the 
ownership, possession, occupation, operation, alteration, 

maintenance, repair and use of the premises... . 
Property taxes on the property for the year 2000 were due 
in the amount of $29,168.38. The property taxes on the prop- 
erty for the year 2001 were due in the amount of $31,261.62. 
However, neither the 2000 nor the 2001 property taxes were 
paid by Omaha College or Napleton. Napleton claims that it 
first became aware that Omaha College was delinquent on prop- 
erty taxes for the tax years 2000 and 2001 in February 2003. On 
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February 19, 2003, Napleton requested payment from Vatterott 
for the property tax delinquency in the amount of $71,513.15. 
That amount included the amount of taxes delinquent for the 
2000 and 2001 property tax years, as well as $11,083.15 in 
interest. Vatterott forwarded a check in the amount of $7,537.20 
to Napleton, which Vatterott determined was its prorated share 
of the property taxes for 2001. 

Napleton brought the present action against Vatterott, alleg- 
ing breach of contract. Vatterott filed a motion for summary 
judgment, which was granted by the district court. In its 
order, the district court stated that although Vatterott agreed 
to pay additional rent under the Assignment Agreement, the 
Assignment Agreement did not obligate Vatterott to pay accrued 
but unpaid obligations of Omaha College. The district court 
then found as a matter of law that 

an assignee is not liable for covenants or agreements 
of the assignor broken before the assignee acquired the 
leasehold unless agreed to by the parties at the time the 


lease was entered into. .. . The prior obligations of Omaha 
College . . . became causes of action in favor of [Napleton] 
against Omaha College . . . at the time those covenants 


were broken. 
Napleton now appeals. 


ASSIGNMENTS OF ERROR 
Napleton asserts that the district court erred in (1) its inter- 
pretation of the Assignment Agreement and (2) finding as a 
matter of law that an assignee is not liable for lease covenants 
or agreements broken by the assignor prior to the assignment. 


STANDARD OF REVIEW 
[1] In reviewing a summary judgment, an appellate court 
views the evidence in the light most favorable to the party 
against whom the judgment was granted and gives such 
party the benefit of all reasonable inferences deducible from 
the evidence.! 


' Sayah v. Metropolitan Prop. & Cas. Ins. Co., 273 Neb. 744, 733 N.W.2d 
192 (2007). 
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ANALYSIS 


Priviry OF ESTATE 

Napleton argues that the property tax delinquency was an 
obligation under the 1999 lease. Napleton claims that obliga- 
tions under the 1999 lease were amended prospectively from 
the date of the Assignment Agreement, but were not terminated. 
Napleton further argues that under the Assignment Agreement, 
Omaha College’s obligations under the 1999 lease were termi- 
nated, but that to the extent Omaha College failed to perform 
its obligations under the 1999 lease, those obligations were 
assumed by Vatterott. The broad question presented by these 
arguments is whether an assignee of a lease for real property 
must perform obligations not fulfilled by the assignor of the 
lease prior to the lease assignment. 

[2,3] Summary judgment is proper when the pleadings and 
evidence admitted at the hearing disclose no genuine issue 
regarding any material fact or the ultimate inferences that may 
be drawn from those facts and that the moving party is entitled 
to judgment as a matter of law. The party moving for sum- 
mary judgment has the burden to show that no genuine issue 
of material fact exists and must produce sufficient evidence to 
demonstrate that it is entitled to judgment as a matter of law.? 

It has generally been stated that an assignee or transferee of 
an interest in leased property is liable for a breach of a promise 
that runs with the land and which is broken while the assignee 
or transferee holds the leasehold estate, but is not liable for a 
promise that runs with the land if the promise is broken before 
the assignment or transfer.* 

In Regency Adv. Ltd. v. Bingo Idea-Watauga,°> the assignee 
of a landlord brought an action against a commercial tenant, 
claiming in part that the tenant breached the lease by fail- 
ing to pay rent. The tenant counterclaimed, alleging that the 


> Erickson v. U-Haul Internat., 274 Neb. 236, 738 N.W.2d 453 (2007). 
3 Hauptman, O’Brien v. Turco, 273 Neb. 924, 735 N.W.2d 368 (2007). 


+ See, e.g., Restatement (Second) of Property § 16.1 (1977); 49 Am. Jur. 2d 
Landlord and Tenant § 960 (2006). 


> Regency Ady. Ltd. v. Bingo Idea-Watauga, 936 S.W.2d 275 (Tex. 1996). 
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assignee breached the lease by failing to build leased space for 
the tenant. The Texas Supreme Court held that the assignee 
was not liable for breach of the lease because the obligation 
to build leased space accrued before the lease was assigned to 
the assignee. Quoting the Restatement of Property (Second), 
the court stated, “‘A transferee is liable on a promise that runs 
with the transferred interest only to the extent of a breach of the 
promise that occurs while the transferee is in privity of estate 
with the person entitled to enforce the promise.’”” 

In Lone Star Gas v. Mexia Oil & Gas,’ the buyer under a gas 
purchase contract sued in part the assignee to whom the seller 
had assigned its lease interests in a gas well. The buyer alleged 
that the assignee was obligated to reimburse the buyer for taxes 
paid on gas well production. The Texas Court of Appeals held 
that the assignment which stated that it was “subject to” the gas 
purchase contract between the buyer and the seller/assignor did 
not obligate the assignee to pay the prior debt of the assignor. 
The court explained that privity of estate is the foundation of 
the assignee’s liability on covenants that run with the land. 
Because there was not privity of estate between the buyer and 
the assignee when the breaches took place, the assignee was not 
liable for breaches that took place before the assignment.® 

Finally, in First Nat. Bank vy. Hazelwood Co.,? the Oregon 
Supreme Court stated the following proposition: 

The rule is . . . “The assignee is only liable for covenants 
running with the land which are broken while he is the 
legal assignee.” 


® Jd. at 277 (quoting Restatement, supra note 4, comment h.). 

T Lone Star Gas v. Mexia Oil & Gas, 833 S.W.2d 199 (Tex. App. 1992). 

8 Td. (citing Washington N. Gas Co. v. Johnson, 123 Pa. 576, 16 A. 799 (1889) 
(assignee liable for covenants maturing while held by him, but not liable for 
those previously broken)). 

° First Nat. Bank v. Hazelwood Co., 85 Or. 403, 407-08, 166 P. 955, 956 
(1917) (quoting 1 David McAdam, The Rights, Duties, Remedies and 
Incidents Belonging to and Growing Out of the Relation of Landlord and 
Tenant 863, 875 (Thomas F. Keogh ed., 4th ed. 1910)). 
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“An assignee is only liable for his own breaches of 
express or implied covenants in the lease which run with 
the land, so long as he retains possession by himself or 
his tenants.” 

The court further noted the following rule: “‘An assignee of the 
leasehold is in privity of estate with the lessor and is liable to 
him personally for the breach of the lessee’s covenants which 
are annexed to and run with the leasehold and which are broken 
while he holds the leasehold estate.’”’!” 

In the present case, Napleton and Vatterott were not in priv- 
ity of estate when the 2000 tax liability accrued. Nor were they 
in privity of estate between January and October 4 of the 2001 
tax year, or for 9 months of the period in which the 2001 tax 
liability accrued. The lack of privity of estate between Napleton 
and Vatterott means that Vatterott is not liable for any breaches 
of the lease terms prior to the October 5, 2001, assignment 
unless the parties contracted otherwise. 


ASSIGNMENT AGREEMENT 

[4-6] The Assignment Agreement provides in _ part: 
“[Napleton] and [Omaha College] agree to terminate [Omaha 
College’s] rights and obligations under the 1999 Lease and 
to assign [Omaha College’s] rights and obligations therein to 
[Vatterott].” The meaning of a contract is a question of law, 
in connection with which an appellate court has an obligation 
to reach its conclusions independently of the determinations 
made by the court below.'! In interpreting a contract, a court 
must first determine, as a matter of law, whether the contract is 
ambiguous.'* When the terms of a contract are clear, they are to 
be accorded their plain and ordinary meaning.'* 


'0 Td. at 409, 166 P. at 956 (quoting 16 R.C.L. Landlord and Tenant § 349 
(1917)). 


"" Hogelin v. City of Columbus, 274 Neb. 453, 741 N.W.2d 617 (2007). 


2 Tighe v. Combined Ins. Co. of America, 261 Neb. 993, 628 N.W.2d 670 
(2001). 


'3 Sayah v. Metropolitan Prop. & Cas. Ins. Co., supra note 1. 
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The language of the Assignment Agreement is clear and 
unambiguous. Omaha College’s rights and obligations under 
the 1999 lease were terminated as of October 5, 2001, the 
date the Assignment Agreement was executed. The Assignment 
Agreement does not provide that Vatterott is liable for any 
obligations arising prior to the date of assignment. Absent a 
provision obligating Vatterott for liabilities arising prior to the 
time Vatterott obtained its leasehold interest in the property, 
the lack of privity of estate in this case compels our conclusion 
that Vatterott is not liable for Omaha College’s failure to fulfill 
Omaha College’s obligations under the 1999 lease. 


CONCLUSION 
For the reasons discussed above, we affirm. 
AFFIRMED. 


IN RE INTEREST OF MATTHEW P., A CHILD UNDER 18 YEARS OF AGE. 
STATE OF NEBRASKA, APPELLEE, V. 
MatTHEWw P., APPELLANT. 
745 N.W.2d 574 


Filed February 29, 2008. No. S-07-649. 


1. Statutes: Appeal and Error. Statutory interpretation is a question of law, which 
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STEPHAN, J. 

Matthew P. was adjudicated as a child within the meaning of 
Neb. Rev. Stat. § 43-247(2) (Cum. Supp. 2006) after the sepa- 
rate juvenile court of Lancaster County found he had committed 
an act which would constitute the felony offense of escape from 
official detention under Neb. Rev. Stat. § 28-912(1) (Reissue 
1995). Matthew timely appealed his adjudication. We affirm. 


FACTS 

In a December 1, 2006, dispositional order, the juvenile court 
committed Matthew to the custody of the Office of Juvenile 
Services (OJS) for “out of home placement at a group home 
level of care.” Matthew’s commitment was the result of a previ- 
ous law violation. OJS placed him at a Lincoln group home. 
Matthew absconded from this placement twice within the first 
month. The group home informed OJS that it could no longer 
keep Matthew at the facility, and OJS therefore issued a detainer 
for his apprehension and detention,’ colloquially referred to as a 
“parole hold.” The detainer requested that the Lancaster County 
Youth Services Center (LCYSC) hold Matthew until a hear- 
ing could be held seeking to transfer him to a higher level of 
care. The OJS services officer assigned to Matthew described 
LCYSC as a “detention center,’ and the record indicates that it 
is a secure facility. 

Matthew was detained at LCYSC on January 25, 2007. On 
February 2, a private transport service coordinated and paid for 
by OJS brought Matthew to a medical appointment in Lincoln. 
Matthew was transported to the appointment in restraints con- 
sisting of “leg irons and handcuffs with a belt.’ After the 
appointment, he ran away from the transport employee and was 
not apprehended until 2 or 3 weeks later. 

The State filed a second supplemental petition in the pend- 
ing juvenile proceeding alleging that Matthew was a minor as 
defined by § 43-247(2) by reason of his actions on February 2, 
2007. The State alleged that Matthew had escaped from official 
detention in violation of § 28-912(1). After an evidentiary hear- 
ing, the juvenile court found that Matthew’s actions constituted 


' Neb. Rev. Stat. § 43-411 (Reissue 2004). 
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an escape as defined and contemplated by § 28-912(1). Matthew 
timely appealed this adjudication, and we moved the appeal to 
our docket on our own motion under our statutory authority to 
regulate the dockets of the appellate courts of this state.” 


ASSIGNMENT OF ERROR 
Matthew’s sole assignment of error is that the juvenile court 
erred in adjudicating him because he did not escape from offi- 
cial detention within the meaning of § 28-912(1). 


STANDARD OF REVIEW 
[1] Statutory interpretation is a question of law, which an 
appellate court resolves independently of the trial court. 


ANALYSIS 
Matthew was adjudicated under § 43-247(2), which gives the 
juvenile court jurisdiction over “[a]ny juvenile who has com- 
mitted an act which would constitute a felony under the laws of 
this state.” The State alleged that his actions were in violation 
of § 28-912(1), which provides: 
A person commits escape if he unlawfully removes him- 
self from official detention or fails to return to official 
detention following temporary leave granted for a specific 
purpose or limited period. Official detention shall mean 
arrest, detention in or transportation to any facility for 
custody of persons under charge or conviction of crime 
or contempt or for persons alleged or found to be delin- 
quent, detention for extradition or deportation, or any 
other detention for law enforcement purposes; but official 
detention does not include supervision of probation or 
parole or constraint incidental to release on bail. 
This appeal turns on the question of whether Matthew was in 
“official detention” at the time he eluded the transport employee. 
We note that although the detainer for apprehension and deten- 
tion issued by OJS is colloquially referred to as a “parole hold,” 
Matthew was not on parole within the meaning of the Office of 


2 See Neb. Rev. Stat. § 24-1106(3) (Reissue 1995). 


3 Jones v. Shelter Mut. Ins. Cos., 274 Neb. 186, 738 N.W.2d 840 (2007); 
Burns v. Nielsen, 273 Neb. 724, 732 N.W.2d 640 (2007). 
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Juvenile Services Act, which defines “parole” as “a conditional 
release of a juvenile from a youth rehabilitation and treatment 
center to aftercare or transferred to Nebraska for parole super- 
vision by way of interstate compact.”* Accordingly, the last 
clause of § 28-912(1) does not apply. 

[2] In determining whether Matthew was under “official 
detention” as defined by § 28-912(1), we are guided by the 
familiar principle that statutory language is to be given its 
plain and ordinary meaning, and an appellate court will not 
resort to interpretation to ascertain the meaning of statutory 
words which are plain, direct, and unambiguous.° The statutory 
definition of “official detention” is broad and encompasses a 
variety of circumstances. In this case, the relevant language in 
§ 28-912(1) is “detention in or transportation to any facility... 
for persons alleged or found to be delinquent . . . or any other 
detention for law enforcement purposes.” 

On the date in question, Matthew was under the jurisdiction 
of the juvenile court as a result of his previous adjudication for 
committing an act which would constitute a law violation. He 
was committed to OJS, which is charged with oversight and 
control of certain state juvenile correctional facilities and pro- 
grams.° At the time of his flight, he was placed at a juvenile 
detention facility and was in the process of being transported 
back to the facility from a medical appointment. 

The fact that he was being held in this facility pursuant to 
an OJS detainer, as opposed to a court order, is of no signifi- 
cance. We have noted that adult criminal offenders who are in 
custody “pursuant to commitment by official proceedings” fall 
within the definitional scope of § 28-912(1).’? Matthew’s deten- 
tion at LCYSC was likewise pursuant to official proceedings. A 
juvenile court retains jurisdiction “over any juvenile committed 
to [OJS] until such time that the juvenile is discharged from 


4 Neb. Rev. Stat. § 43-403(5) (Reissue 2004). 


5 In re Estate of Nemetz, 273 Neb. 918, 735 N.W.2d 363 (2007); Ottaco 
Acceptance, Inc. v. Larkin, 273 Neb. 765, 733 N.W.2d 539 (2007). 


® See Neb. Rev. Stat. § 43-404 (Reissue 2004). 
T State v. Farr, 209 Neb. 163, 169, 306 N.W.2d 854, 858 (1981). 
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[OJS].’8 At the time of commitment, the court is required to 
determine the initial level of treatment.’ In this case, the court 
ordered initial treatment at a group home level. If OJS proposes 
to transfer a juvenile to a higher level of care, it must seek 
court approval, which can be given only after OJS establishes 
at a hearing that the change is in the best interests of the juve- 
nile, with due consideration for public safety.'? OJS can make 
an immediate temporary change without prior court approval 
under limited circumstances, including when a facility of place- 
ment which is not state owned has asked that the juvenile be 
removed.'' That is what occurred in this case. 

Matthew argues on appeal that because he was committed 
to OJS, his running away from the transport officer was simply 
“absconding” from an OJS commitment and was not an escape 
from official detention.'* He alleges that his actions thus do 
not fall under § 28-912, but instead fall under Neb. Rev. Stat. 
§ 43-410 (Reissue 2004), which provides in part: 

Any peace officer, juvenile parole officer, or direct 
care staff member of [OJS] has the authority to appre- 
hend and detain a juvenile who has absconded or is 
attempting to abscond from a placement for evaluation or 
commitment to [OJS] and shall cause the juvenile to be 
returned to the facility or program or an appropriate juve- 
nile detention facility. 

He contends that if absconding from an OJS placement consti- 
tuted an escape within the meaning of § 28-912, the provisions 
of § 43-410 would be unnecessary and redundant. 

We are not persuaded by this argument. The placement 
or commitment of a juvenile to the custody of OJS does not 
necessarily result in official detention within the meaning of 
§ 28-912(1). Juveniles adjudicated as delinquent may be placed 


8 Neb. Rev. Stat. § 43-408(2) (Cum. Supp. 2006). 
° Id. 

10 § 43-408(4)(a). 

1 § 43-408(4)(b). 

Brief for appellant at 14. 
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with OJS for evaluation to aid the court in disposition.'? When 
committing an adjudicated juvenile to the custody of OJS, 
a court must order the “initial level of treatment.”'* Section 
43-408(5) provides that “[i]f a juvenile is placed in detention 
after the initial level of treatment is determined by the commit- 
ting court,’ the court is required to hold periodic status hear- 
ings. The same statute specifically provides that “[p]lacement 
of a juvenile in detention shall not be considered as a treatment 
service.”!> Thus, it is possible for a juvenile to abscond from an 
OJS placement or commitment without committing the offense 
of escape from official detention. 

In this case, however, the facts clearly establish that Matthew 
was being held in detention pursuant to official proceedings 
when he fled from the transportation employee. Accordingly, 
the juvenile court did not err in adjudicating Matthew pursu- 
ant to § 43-247(2) as a child who has committed an act which 
would constitute a felony under the laws of this state. Finding 
no error, we affirm the judgment of the separate juvenile court. 

AFFIRMED. 


3 Neb. Rev. Stat. §§ 43-281 and 43-413 (Reissue 2004). 
4 § 43-408(2). 
 § 43-408(5). 
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public and the legal profession, which consideration must be performed without 
regard to feelings of sympathy for the applicant. 

3. ____. A mere sentimental belief that a disbarred lawyer has been punished enough 
will not justify his or her restoration to the practice of law. The primary concern 
is whether the applicant, despite the former misconduct, is now fit to be admitted 
to the practice of law and whether there is a reasonable basis to believe that the 
present fitness will permanently continue in the future. 

4. Disciplinary Proceedings: Proof. A disbarred attorney has the burden of proof 
to establish, by clear and convincing evidence, good moral character to war- 
rant reinstatement. 

Ds : ___. The proof of good character must exceed that required under an 


original application for admission to the bar because it must overcome the former 
adverse judgment of the applicant’s character. 
6. : . The more egregious the underlying misconduct, the heavier an 


applicant’s burden to prove his or her present fitness to practice law. 
Original action. Application for reinstatement denied. 
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WRIGHT, CONNOLLY, GERRARD, STEPHAN, McCormack, and 
MILLER-LERMAN, JJ. 


PER CURIAM. 

On June 20, 1997, we imposed a l-year suspension on 
Richard E. Scott for his violation of several disciplinary rules.' 
A week later,’ we disbarred Scott after he pled guilty to one 
count of filing a false tax return.* 

In April 2007, Scott applied for reinstatement of his license 
to practice law in Nebraska. Counsel for Discipline filed a 
resistance to the application. We appointed a referee, who rec- 
ommended that we readmit Scott contingent upon certain con- 
ditions. Counsel for Discipline filed exceptions to the referee’s 


' State ex rel. NSBA v. Scott, 252 Neb. 698, 564 N.W.2d 588 (1997). 
> State ex rel. NSBA vy. Scott, 252 Neb. 749, 566 N.W.2d 741 (1997). 
3 LR.C. § 7206(1) (2000). 
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recommendations. For the reasons that follow, we deny Scott’s 
application for reinstatement. 


STATEMENT OF FACTS 
Scott was admitted to the Nebraska bar on February 28, 
1972. In October 1979, Scott joined a small collections and 
personal injury law firm in Lincoln, Nebraska, managed by 
Brian Watkins, an acquaintance of Scott’s from law school. 
Scott and Watkins became partners and agreed to share the 
profits and expenses equally. 


1-YEAR SUSPENSION 

On March 17, 1994, Scott was retained by Daniel Wheeler 
to represent him in a claim before the Nebraska Workers’ 
Compensation Court against Wheeler’s former employer and 
the State of Nebraska. Scott filed a petition on behalf of 
Wheeler in the Workers’ Compensation Court. 

Wheeler’s trial was set for July 27, 1994. On July 7, Scott 
filed a motion for continuance, alleging that “the Plaintiff is in 
the State of Alaska for until [sic] the first week in August and 
will be unable to attend the hearing.” The motion was sustained, 
and the trial date was continued until August 8. On August 8, 
neither Scott nor Wheeler attended the trial. Scott was attend- 
ing a hearing in Kearney, Nebraska. Wheeler claimed he was 
never notified of the August 8 trial date or that Scott would not 
be attending. Because Scott could not attend the August 8 trial, 
Scott sent Watkins instead. Watkins requested that the court 
continue the trial until October because Wheeler was allegedly 
“in the State of Alaska until the first week of October 1994.” 
The court denied Watkins’ request and shortly thereafter entered 
an order dismissing Wheeler’s case with prejudice. 

In October 1994, Scott received a correspondence from the 
Department of Veterans Affairs (VA), informing Scott that it 
was claiming a subrogation interest in Wheeler’s workers’ com- 
pensation claim. Included with the letter were Wheeler’s medi- 
cal records from the VA hospital. In a letter dated November 
7, 1994, Scott informed Wheeler of the subrogation claim and 
stated that he “will try and go forward with your case how- 
ever, I’m certainly not making any guarantees.” In December, 
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Wheeler requested information regarding his workers’ compen- 
sation case. Scott responded by letter, explaining that because 
of the lateness of the information received from the VA, he 
was having a difficult time with the case. Scott said nothing to 
Wheeler about the prior dismissal of the case. 
In January 1995, the VA requested an update on Wheeler’s 
workers’ compensation claim. Scott informed the VA that the 
case had been dismissed but that he was still working on the 
claim. Scott received another request for an update from the VA 
in April. In his response, Scott stated that “Wheeler’s matter has 
been submitted to the Worker[s’] Compensation Court. To date, 
we have not received a result as yet, but will keep you informed 
as to the status of this claim.” At the time of Scott’s response, 
no new evidence had been submitted, nor was anything pend- 
ing before the court. The VA made another request in October, 
seeking information regarding Wheeler’s workers’ compensa- 
tion claim. In his response, Scott explained that Wheeler’s 
workers’ compensation claim “is going to be dismissed.” 
On December 26, 1995, Wheeler notified Scott that he was 
terminating Scott’s representation. Wheeler filed a complaint 
against Scott with the Counsel for Discipline. Scott replied to 
the complaint in a letter dated January 23, 1996, stating: 
The Workers’ Compensation case was scheduled and con- 
tinued twice because of [Wheeler’s] request. The final time 
the matter was set, . . . Wheeler did not show up, which 
was in August of 1994 and the matter was dismissed at 
that time. We would have had a very difficult time of prov- 
ing our case, since we had no doctor tieing [sic] the injury 
to a work related accident and without his testimony I felt 
that there would be no need to go further. 

This court found that in light of the appointed referee’s find- 

ings, Scott’s response to the complaint was 
not factually correct or was misleading in the following 
respects: (1) Wheeler never requested a continuance of his 
case; (2) Wheeler did not show up at the trial because he 
was never given notice of the trial date; and (3) the work- 
ers’ compensation case was dismissed because the judge 
would not grant the request for continuance made at the 
time the trial was scheduled to begin, Watkins was not 
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prepared for trial, and Scott failed to provide defendants 
with the mandatory disclosure statements.* 
We also noted several other findings made by the ref- 
eree, including: 
Scott misrepresented that Wheeler would be returning 
to Lincoln on a certain date, . . . Scott had no basis for 
stating a date upon which Wheeler would return and had 
a weak basis for concluding that Wheeler was in Alaska, 
and... Scott made a series of misrepresentations to rep- 
resentatives of Veterans Affairs with regard to the status of 
the workers’ compensation case.° 
We recognized that there were mitigating factors present. 
In particular, we noted that Scott’s actions were done in an 
effort to maintain the viability of Wheeler’s claim and not to 
benefit himself, that Scott did not receive a fee for representing 
Wheeler, and that Wheeler was not injured by Scott’s conduct. 
We concluded, however, that “these mitigating factors fail to 
overcome the fact that Scott deliberately lied to a court and to 
[the VA].”° Accordingly, on June 20, 1997, Scott was suspended 
from the practice of law for 1 year.’ 


FILING Fatse TAX RETURNS 

When Scott began working with Watkins in late 1979, Scott 
adopted Watkins’ unethical procedures for handling funds 
received by the firm. Scott testified that as third-party checks 
were received by the firm to settle cases, the checks would 
be taken to the bank, with the client present, and the checks 
would be cashed. The client would receive his or her portion of 
the settlement, and the firm would take the remainder without 
ever recording the receipt of the income on the firm’s books 
or reporting the income on Scott’s or Watkins’ tax returns. 
Similarly, when a client paid for the firm’s services in cash, that 


4 State ex rel. NSBA v. Scott, supra note 1, 252 Neb. at 703, 564 N.W.2d at 
591. 


5 Td. at 703, 564 N.W.2d at 592. 
® Td. at 704, 564 N.W.2d at 592. 
7 See id. 
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payment would not be recorded on the firm’s books or on the 
appropriate tax return. 

Scott testified that this pattern of failing to record income 
and misstating income on state and federal tax returns contin- 
ued annually until the Internal Revenue Service (IRS) learned 
of the firm’s fraudulent conduct in 1994. In 1994, the IRS 
interviewed Scott in connection with its investigation of his tax 
reporting. Scott testified that during the interview, he cooper- 
ated, answered the questions truthfully, and admitted to what 
he had done. 

Several federal criminal charges were filed against Scott in 
a superseding indictment on August 21, 1996. Scott entered a 
plea of guilty to one count of the criminal indictment, and the 
remaining charges were dismissed. That count of the indictment 
had alleged that Scott willfully made and subscribed to a U.S. 
individual income tax return for the 1990 calendar year, which 
return was false “in that said return stated .. . that [Scott] had 
taxable income of $2,915.00, whereas, [Scott] well knew and 
believed that his taxable income . . . was at least $97,277.85 for 
the calendar year of 1990.” 

Judgment was entered against Scott, and he was sentenced 
to serve 1 year 1 day in federal prison. The judgment also con- 
tained a section entitled “Statement of Reasons for Sentence,” 
which included the following: “The Court determines that the 
applicable guidelines are: . . . Restitution: $61,112.28.” The court 
also explained in its judgment that a “[fline is waived because of 
[Scott’s] inability to pay a fine, and because payment of a fine 
would interfere with [Scott’s] ability to make restitution.” 

On June 2, 1997, Scott voluntarily surrendered his license to 
practice law, admitting that he violated Canon 1, DR 1-102(A)(3) 
and (4), of the Code of Professional Responsibility. On June 27, 
Scott was disbarred.’ After completing his sentence of impris- 
onment, Scott returned to Lincoln. 


APPLICATIONS FOR REINSTATEMENT 
In October 2005, Scott filed an application for reinstatement. 
Counsel for Discipline filed a resistance to Scott’s application. 


8 State ex rel. NSBA v. Scott, supra note 2. 


200 275 NEBRASKA REPORTS 


This application was denied without a hearing. In April 2007, 
Scott again applied for reinstatement of his license and Counsel 
for Discipline filed another resistance to Scott’s application. We 
appointed a referee who conducted an evidentiary hearing. At 
the hearing, Scott presented evidence regarding his work his- 
tory following his release from prison. The record reflects that 
shortly after leaving prison, Scott worked for approximately 
2 years for a central Nebraska feedlot. Scott was hired by the 
feedlot to assist the owners and their attorneys in the inves- 
tigation of apparent fraud and embezzlement by the feedlot 
manager. Scott’s duties included, among other things, analyzing 
and matching documents, invoices, and bank records, and then 
reporting his findings to the attorneys involved. After finishing 
his employment with the feedlot, Scott continued working as an 
investigator for a series of attorneys. 

In 2005, Scott entered into a partnership with two other 
individuals and established a partnership called ABC Gaming 
that promoted gaming ventures on behalf of Indian tribes. The 
relationship between the partners ended after approximately 
9 months when the other two partners allegedly failed to pay 
Scott income that was owed to him. At the time of the hearing 
in this case, the dispute over the alleged earnings was being 
litigated in Lincoln County, Nebraska. 

Scott is currently working for an environmental firm in 
Lincoln that does ground water testing and lead remediation, 
among other things. Scott testified that since being disbarred 
in 1997, he has at no time given legal advice or engaged in the 
unauthorized practice of law. 

With regard to making restitution, Scott testified that he has 
reached a settlement agreement with the State of Nebraska, 
Department of Revenue. Pursuant to the settlement agreement, 
Scott is making monthly payments of $150. Scott still owes the 
State of Nebraska approximately $18,000, but Scott testified that 
the State had informed him that if he were to pay a lump sum of 
$3,000 or $4,000, the entire amount would be settled. 

As to the federal income tax obligation owed to the IRS, 
Scott testified that 5 years ago, he was informed that he owed 
approximately $300,000 to as much as $400,000 in taxes, 
interest, and penalties. The record reflects that Scott has not 
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made any payments to the IRS in relation to this amount. Scott 
testified that he has tried several times to negotiate a payment 
schedule and come to an agreed-upon balance with the IRS, but 
has been unsuccessful. 

Scott explained that the IRS has not attempted to collect 
payments from him for more than 3 years. With regard to the 
$61,112.28 restitution, Scott testified that it has never been 
paid, nor has the IRS attempted to collect this amount. Scott 
recognizes that because he applied for reinstatement, the IRS 
will likely reinitiate collection proceedings against him. Scott 
stated that he would “welcome” the opportunity to reach an 
agreement with the IRS and would be willing to make his pay- 
ments “[i]f the ability is there... .” 

At the hearing, Scott’s wife and a longtime friend testified in 
favor of Scott’s reinstatement. Scott also offered several letters 
supporting his reinstatement, including letters from practicing 
attorneys, former employers, business associates, and a pastor. 
Scott has no criminal record other than the 1997 conviction 
which resulted in his disbarment. 

Following the hearing, the referee recommended that we 
readmit Scott to the practice of law, contingent upon Scott’s 
execution of a mutually agreeable repayment plan with the 
IRS, commencement of payments under the plan, and success- 
ful completion of the Nebraska bar examination. Counsel for 
Discipline filed exceptions to the referee’s recommendation. 

On January 10, 2008, the date of Scott’s oral argument to this 
court, Scott filed a “Motion for Leave to Supplement Record 
and Report Developments.” We granted Scott’s motion and 
received his accompanying affidavit and attached exhibits. 


ASSIGNMENT OF ERROR 
Counsel for Discipline takes exception to the referee’s find- 
ings, which we summarize, that Scott currently possesses good 
moral character sufficient to warrant reinstatement and that 
Scott’s present fitness will permanently continue in the future. 


STANDARD OF REVIEW 
[1] In attorney discipline and admission cases, we review 
recommendations de novo on the record, reaching a conclusion 
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independent of the referee’s findings. When credible evidence 
is in conflict on material issues of fact, however, we consider 
and may give weight to the fact that the referee heard and 
observed the witnesses and accepted one version of the facts 
rather than another.'® 


ANALYSIS 

[2,3] As the court which disbarred Scott, we have inherent 
power to reinstate him to the practice of law.'' We recognize, 
however, that in considering an application for reinstatement to 
the practice of law, this court owes a solemn duty to protect the 
public and the legal profession, which consideration must be 
performed without regard to feelings of sympathy for the appli- 
cant.'? A mere sentimental belief that a disbarred lawyer has 
been punished enough will not justify his or her restoration to 
the practice of law.'* The primary concern is whether the appli- 
cant, despite the former misconduct, is now fit to be admitted 
to the practice of law and whether there is a reasonable basis to 
believe that the present fitness will permanently continue in the 
future.'* In short, reinstatement after disbarment is difficult.' 

[4-6] A disbarred attorney has the burden of proof to estab- 
lish good moral character to warrant reinstatement.'® The appli- 
cant must carry this burden by clear and convincing evidence."’ 
The proof of good character must exceed that required under 
an original application for admission to the bar because it 
must overcome the former adverse judgment of the applicant’s 


° State ex rel. NSBA y. Kinney, 274 Neb. 412, 740 N.W.2d 607 (2007). 
10 Td. 


"l See State ex rel. Counsel for Dis. v. Mellor, 271 Neb. 482, 712 N.W.2d 817 
(2006). 


2 Td. 

State ex rel. NSBA v. Kinney, supra note 9. 

State ex rel. Counsel for Dis. v. Mellor, supra note 11. 

' See id. 

State ex rel. NSBA vy. Kinney, supra note 9. 

" See, id.; Neb. Ct. R. of Discipline 10(J) and (V) (rev. 2005). 
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character.'® It naturally follows that the more egregious the 
underlying misconduct, the heavier an applicant’s burden to 
prove his or her present fitness to practice law.” 

In June 1997, we suspended Scott from the practice of law 
for a period of 1 year for, among other things, deliberately 
lying to a court. Seven days later, we disbarred Scott after he 
pled guilty to one count of filing a false tax return. Scott now 
seeks reinstatement of his license. Despite the misconduct that 
led to Scott’s disbarment, the referee recommended that Scott 
be reinstated. 

The record reflects that since his release from prison, Scott 
has taken positive steps to reestablish himself in the commu- 
nity. Furthermore, Scott’s testimony reflects that he now takes 
responsibility for his past mistakes and appears to be remorse- 
ful. However, while Scott’s efforts in this regard are certainly 
commendable, we disagree with the referee’s recommendation 
that Scott be reinstated to the practice of law at this time. We 
find the evidence of Scott’s present moral character to be insuf- 
ficient to overcome the heavy burden imposed by his past egre- 
gious misconduct. 

For example, in State ex rel. NSBA v. Kinney,”° an applicant 
for reinstatement had been disbarred after he kept fees that 
should have been turned over to his employer’s law firm. Twenty 
years later, he sought reinstatement. In granting his application 
for reinstatement, we noted, among other things, that since his 
disbarment, the applicant had effectively addressed his drug 
and alcohol problems, made restitution to his employer for the 
misappropriated funds, and had become involved with many 
charitable organizations. 

But in the present case, Scott has a significantly greater his- 
tory of dishonest conduct. Scott committed a serious crime—he 
intentionally and grossly misstated his income and knowingly 
filed fraudulent tax returns for more than 10 years. Scott testi- 
fied that he knew what he was doing was illegal, yet continued 


'8 See State ex rel. NSBA v. Kinney, supra note 9. 
'9 Td.; State ex rel. Counsel for Dis. v. Mellor, supra note 11. 


20 State ex rel. NSBA vy. Kinney, supra note 9. 
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his illegal conduct until he was finally caught by the IRS. The 
duration and repetitive nature of Scott’s dishonest actions dis- 
tinguishes this applicant from the applicant in Kinney. In short, 
we are very troubled by the fact that for more than a decade, 
Scott made a conscious and continuous effort to defraud the 
government. We further note that Scott’s disbarment for filing 
fraudulent tax returns was not the first time Scott had been 
disciplined by this court. Unlike the applicant in Kinney, Scott, 
in an incident unrelated to his tax fraud, was given a 1-year 
suspension for, among other things, lying to a court. 

Furthermore, in reinstating the applicant in Kinney, we spe- 
cifically noted that restitution had been made. But here, Scott 
has failed to make a single payment in restitution to the IRS 
despite the fact that, including taxes, penalties, and interest, the 
total amount owed may be as high as $300,000 or $400,000. As 
justification for his lack of payment, Scott explained that the 
IRS has not attempted to collect the money from him for more 
than 3 years. While we recognize that Scott has made some 
payments to the State of Nebraska and recently made an effort 
to contact the IRS, before this time, insufficient effort was 
made. And more importantly, no actual restitution payments 
have been submitted to the IRS. We find Scott’s restitution 
efforts to be inadequate. 

Upon due consideration of the record, we conclude that 
given the egregious and prolonged nature of Scott’s past dis- 
honest conduct, his prior discipline, and his insufficient efforts 
to make restitution, Scott has not met his burden of establishing 
sufficient moral character to warrant reinstatement. 


CONCLUSION 
We conclude on the basis of our independent review that 
Scott has not met his burden of showing by clear and con- 
vincing evidence that his license to practice law in Nebraska 
should be reinstated at this time. Scott’s application is there- 
fore denied. 
APPLICATION FOR REINSTATEMENT DENIED. 
HEavican, C.J., not participating. 
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McCormack, J. 
NATURE OF CASE 

Michael W. Loyd appeals from the county court’s denial 
of his motion for absolute discharge on statute of limitations 
grounds. Loyd asserts the complaint filed against him was not 
filed within the 18-month statute of limitations set forth in Neb. 
Rev. Stat. § 29-110(1) (Reissue 1995). The county court denied 
Loyd’s motion, and the district court affirmed. 


BACKGROUND 

On June 18, 2001, Loyd was arrested and cited for driving 
under the influence of alcoholic liquor (DUI). On June 29, 
Loyd was charged in county court with second-offense DUI 
under Omaha Mun. Code, ch. 36, art. III, § 36-115 (1998). 
Loyd moved to quash the complaint, arguing that the penalty 
provisions of the ordinance are inconsistent with Neb. Rev. Stat. 
§ 60-6,196 (Cum. Supp. 2000). On August 16, 2001, the county 


206 275 NEBRASKA REPORTS 


court granted Loyd’s motion to quash. The State filed an excep- 
tion, and on January 24, 2003, we issued an opinion wherein 
we agreed that the provisions were inconsistent and overruled 
the State’s exception.! 

On March 18, 2003, Loyd was charged by complaint in 
the county court with second offense DUI in violation of 
§ 60-6,196(2). Loyd filed a motion for absolute discharge, 
asserting that the complaint had not been filed within the 
18-month statute of limitations set forth in § 29-110(1). Loyd 
also filed a supplemental motion to discharge based upon his 
federal and state constitutional rights to a speedy trial. On 
May 22, the county court denied Loyd’s motion to discharge, 
and on December 4, the court denied Loyd’s supplemental 
motion to discharge. Loyd appealed to the district court from 
both orders. The district court found no violation of Loyd’s 
rights to a speedy trial, and, without discussing Loyd’s statute 
of limitations argument, the district court affirmed the deci- 
sion of the county court. Loyd then appealed to this court, and 
we affirmed.’ 

In State v. Loyd,’ we pointed out that a motion to discharge 
is generally not the means by which a statute of limitations 
defense is raised in a criminal proceeding. We determined, 
however, that Loyd’s motion to discharge was in substance a 
motion to quash, and we treated it as such. We further deter- 
mined, however, that an order overruling a motion to quash 
raising a statute of limitations defense is not a final, appealable 
order. In addition, although the county court’s order overrul- 
ing Loyd’s supplemental motion to discharge on speedy trial 
grounds was a final, appealable order, we determined it did 
not confer jurisdiction upon the Supreme Court to consider 
Loyd’s statute of limitations arguments. Accordingly, we did 
not address those arguments. With regard to Loyd’s speedy trial 
argument, we determined that because the delay relied upon 
by Loyd for his speedy trial argument occurred before he was 


' See State v. Loyd, 265 Neb. 232, 655 N.W.2d 703 (2003). 
> See State v. Loyd, 269 Neb. 762, 696 N.W.2d 860 (2005). 
3 Td. 
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charged, Loyd’s constitutional right to a speedy trial had not 
been implicated and that, therefore, his speedy trial argument 
was without merit. 

Thereafter, Loyd was tried in the county court. On August 
4, 2005, Loyd was found guilty of second-offense DUI. Loyd 
appealed to the district court the county court’s finding that he 
was guilty of second-offense DUI and the county court’s May 
22, 2003, denial of his motion for absolute discharge. Loyd 
alleged that the March 18, 2003, complaint should have been 
dismissed because it was not filed within 18 months after the 
alleged criminal act took place. The district court affirmed the 
decision of the county court. Loyd now appeals to this court. 


ASSIGNMENT OF ERROR 
Loyd asserts that the district court erred in failing to find that 
the March 18, 2003, complaint should be dismissed because 
it was not filed within 18 months after Loyd committed the 
alleged criminal act. 


STANDARD OF REVIEW 
[1] Statutory interpretation presents a question of law, for 
which an appellate court has an obligation to reach an inde- 
pendent conclusion irrespective of the determination made by 
the court below.* 


ANALYSIS 

The question before us in the present appeal is whether 
the March 18, 2003, complaint was timely filed. At the time, 
§ 29-110(1) provided that no person shall “be prosecuted, 
tried, or punished for any misdemeanor or other indictable 
offense below the grade of felony . . . unless the indictment, 
information, or action for the same shall be found or instituted 
within one year and six months from the time of committing 
the offense.” Section 29-110(1) further provided, however, that 
“{ijf any indictment, information, or suit is quashed . . . the 
time during the pendency of such indictment, information, or 
suit so quashed . . . shall not be reckoned within this statute 


4 State v. Gozzola, 273 Neb. 309, 729 N.W.2d 87 (2007). 
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so as to bar any new indictment, information, or suit for the 
same offense.” 

Loyd was arrested for DUI on June 18, 2001. Based on that 
incident, a complaint was filed on June 29, charging Loyd with 
a violation of Omaha Mun. Code, ch. 36, art. HI, § 36-115. 
That complaint was quashed by order of the county court on 
August 16, and, on appeal, we overruled the State’s exception 
to the court’s order.” The State then filed the March 18, 2003, 
complaint. This complaint is also based on Loyd’s June 18, 
2001, arrest, but charges Loyd with violation of § 60-6,196(2). 
Because this complaint was filed more than 18 months after 
Loyd’s June 18 arrest, it is untimely unless the tolling provision 
under § 29-110(1) applied. 

In order for the tolling provision under § 29-110(1) to apply, 
the subsequent indictment, information, or suit must charge the 
“same offense” as the prior indictment, information, or suit. 
The applicability of § 29-110(1) in the present case depends in 
part on whether “offense” constitutes the conduct of the defen- 
dant or the charge itself. We have not previously considered the 
definition of “offense” for purposes of § 29-110, and it has not 
been defined by the Legislature in this context. 

[2] In the absence of anything to the contrary, statutory lan- 
guage is to be given its plain and ordinary meaning.° In State v. 
Stabler,’ a defendant was first convicted of refusing to submit 
to a chemical test and was then convicted of DUI based on 
the same conduct. The defendant appealed, arguing that the 
Double Jeopardy Clause barred his subsequent DUI conviction. 
This court affirmed the defendant’s convictions, concluding the 
convictions did not constitute the same offense because they 
required different elements of proof. We explained that “[i]n 
determining whether two charges constitute the same offense, 
the test to be applied is whether each charge requires proof of 
different facts.”* We further explained that 


> See Loyd, supra note 1. 

® State v. Prater, 268 Neb. 655, 686 N.W.2d 896 (2004). 
T State v. Stabler, 209 Neb. 298, 306 N.W.2d 925 (1981). 
8 Td. at 300, 306 N.W.2d at 926. 


STATE v. LOYD 209 
Cite as 275 Neb. 205 


“a distinction exists between an offense and the unlawful 
act out of which it arises, it being possible that two or more 
distinct offenses may grow out of the same transaction or 
act; and the rule that a person cannot be twice put in jeop- 
ardy for the same offense has no application where two 
separate and distinct crimes are committed by one and the 
same act, because the constitutional inhibition is directed 
to the identity of the offense and not to the act... .”° 
A review of §§ 36-115 and 60-6,196 reveals that they create 
the same offense. At the time of Loyd’s citation, a DUI convic- 
tion under § 36-115 required proof that the defendant operated 
or was in actual physical control of a motor vehicle while (1) 
under the influence of alcoholic liquor or any drug, (2) having 
a concentration of .10 of 1 gram or more by weight of alcohol 
per 100 milliliters of blood, or (3) having a concentration of 
.10 of 1 gram or more by weight of alcohol per 210 liters of 
breath. These were the same elements of the crime of DUI 
under § 60-6,196. Accordingly, we conclude that the March 18, 
2003, complaint filed against Loyd charging him with violating 
§ 60-6,196 charged the same offense as the June 29, 2001, com- 
plaint filed against him asserting a violation of § 36-115. 
Having determined that §§ 36-115 and 60-6,196 charged the 
same offense, we now turn to Loyd’s argument on appeal. Loyd 
asserts that “pendency” under § 29-110 includes only that time 
the complaint was before the county court, or from June 29 
through August 16, 2001, a total of 48 days. He maintains that 
“pendency” does not include the time period in which the State 
appealed to the district court and to this court the county court’s 
order granting Loyd’s motion to quash. As pointed out by the 
district court, under Loyd’s logic, the statute of limitations to 
file a complaint against Loyd was extended from December 
18, 2002, by 48 days, or until February 4, 2003. The district 
court actually states “February 3, 2003.” However, counting 48 
days forward from December 18, 2002, results in February 4, 
2003. Because the second complaint was not filed until March 
18, 2003, Loyd argues the complaint is barred by the statute 
of limitations. 


° Td. at 301, 306 N.W.2d at 926. 
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In the context of a condemnation case, we have analyzed the 
word “pending.” We have stated that when an appeal is taken 
from the district court to the Supreme Court, “pending” means 
the time period from the lawsuit’s inception until the final judg- 
ment.!° In Pieper v. City of Scottsbluff,!! we discussed in part 
Neb. Rev. Stat. § 76-720 (Cum. Supp. 1963), which addresses 
appeals by a condemnee from an award of an appraiser in an 
eminent domain action. In 1963, Neb. Rev. Stat. § 76-720.01 
(Cum. Supp. 1963) was added and reads that “[t]he provisions 
of section 76-720 shall apply to any case now or hereafter 
pending an appeal from the award of the appraisers as provided 
in section 76-710.” On appeal, the City of Scottsbluff argued 
that the amendments to § 76-710 applied only to an appeal 
from the award of an appraiser made in the county court to the 
district court and not when an appeal is taken from the district 
court to the Nebraska Supreme Court. Rejecting the city’s argu- 
ment, this court explained: 

The word “pending” means: “Begun, but not yet com- 
pleted; unsettled; undetermined; in process of settlement 
or adjustment. Thus, an action or suit is ‘pending’ from 
its inception until the rendition of final judgment.” Black’s 
Law Dictionary (3d ed.), p. 1345. See, also, Wentworth 
v. Town of Farmington, 48 N.H. 207 [(1868)]; Mauney v. 
Pemberton, 75 N.C. 219 [(1876)]; Ex parte Munford, 57 
Mo. 603 [(1874)]; Cain v. French, 29 Cal. App. 725, 156 
P. 518 [(1916)]. Therefore, the act applies when an appeal 
is taken from the district court to this court.’ 

We conclude that Loyd’s case remained pending while on 
appeal to the district court and this court. The statute of limita- 
tions under § 29-110(1) was tolled during that period, and the 
March 18, 2003, complaint was timely filed. 


CONCLUSION 
For the reasons discussed above, we affirm. 
AFFIRMED. 


'0 See Pieper v. City of Scottsbluff, 176 Neb. 561, 126 N.W.2d 865 (1964). 
"Td. 
2 Td. at 588-89, 126 N.W.2d at 880. 
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WRIGHT, J. 
NATURE OF CASE 
This case involves the determination of a patient’s abil- 
ity to pay for mental health care provided by the Nebraska 
Department of Health and Human Services (DHHS). The issue 
is whether DHHS properly determined Roy T. Holmes’ ability 
to pay for his care. 
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SCOPE OF REVIEW 

[1] A judgment or final order rendered by a district court in 
a judicial review pursuant to the Administrative Procedure Act 
may be reversed, vacated, or modified by an appellate court for 
errors appearing on the record. When reviewing an order of a 
district court under the Administrative Procedure Act for errors 
appearing on the record, the inquiry is whether the decision 
conforms to the law, is supported by competent evidence, and 
is neither arbitrary, capricious, nor unreasonable. Belle Terrace 
v. State, 274 Neb. 612, 742 N.W.2d 237 (2007). 


FACTS 

Holmes received inpatient treatment at the Norfolk Regional 
Center (NRC) from December 3, 2003, to April 21, 2004. He 
also received outpatient treatment at the NRC from May 4, 
2004, to July 7, 2005. 

On February 17, 2004, DHHS notified Patricia G. Holmes 
(Patricia), Holmes’ mother and conservator, by letter that it 
had determined that Holmes was able to pay for his care at the 
NRC. DHHS informed Patricia that for each month Holmes was 
in treatment, she was obligated to pay Holmes’ Social Security 
benefits ($1,071 in 2003; $1,087 in 2004), less a $50 personal 
needs allowance, plus 2 percent of his chargeable assets (which 
DHHS calculated to be $1,078) for the cost of his treatment 
at the NRC. DHHS determined Holmes’ chargeable assets by 
deducting his credit card balance of $1,200 and his dependent 
deduction of $4,000 from the assessed value of his home, which 
was $59,100. Based on those calculations, Holmes’ total charge- 
able assets were $53,900. DHHS determined that Holmes’ “total 
ability to pay” for his care was $2,099 effective December 3, 
2003, and $2,115 effective January 1, 2004, for each follow- 
ing month. 

Patricia filed a “Written Appeal and Request for Hearing” 
with DHHS. She argued that DHHS’ action against Holmes’ 
Social Security benefits was barred by federal law and that 
she had no obligation to pay the Social Security benefits 
to DHHS. 

At an administrative hearing on January 10, 2006, DHHS 
offered into evidence exhibit 22, a revised determination of 
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Holmes’ ability to pay for his inpatient care, as well as DHHS’ 
determination of Holmes’ ability to pay for his outpatient 
care. DHHS’ revised determination included the mortgage on 
Holmes’ house as a liability, which changed his total liabili- 
ties from $1,200 to $49,216.34 and, therefore, decreased the 
amount of his chargeable assets from $1,078 to $117.67. 
Consequently, this reduced Holmes’ total ability to pay for his 
inpatient care to $1,138.67 effective December 3, 2003, and 
$1,154.67 effective January 1, 2004, for each following month. 
Holmes’ ability to pay for his outpatient care was determined 
by subtracting $730 from his Social Security benefits of $1,087 
and then adding $117.67 (2 percent of his chargeable assets). 
This amounted to $474.67. 

During the hearing, DHHS acknowledged that its calcula- 
tions for inpatient and outpatient care did not take into account 
Holmes’ monthly liabilities, including the monthly mortgage 
payment of $604.41 and the utilities for his house. However, 
DHHS’ representative testified that DHHS had not been pro- 
vided with that information and that even if provided with the 
information, DHHS would consider these monthly liabilities 
only in an undue hardship determination. Because Holmes had 
excess assets, he would not qualify for such a determination. 

In response, Patricia offered into evidence exhibit 20, which 
provided the monthly calculations of Holmes’ mortgage pay- 
ment, his utilities, and his food. When asked if the new evi- 
dence rendered DHHS’ calculations incorrect, DHHS’ repre- 
sentative stated that she would have “some more questions that 
need to be answered” in relation to whether that would change 
her calculations. 

DHHS’ calculations of Holmes’ ability to pay did not pro- 
vide for the equity in his house to be set off from his charge- 
able assets because Holmes was “not living in home.” DHHS 
regulations provide that “[c]hargeable assets of the client may 
exclude: .. . 2. The fair market value or equity in a home if it 
can be reasonably assumed that the client will, in the future, 
reside in the dwelling.” See 202 Neb. Admin. Code, ch. 1, 
§ 002 (2003). 

To show that it would be reasonable to assume Holmes 
would not, in the future, reside in his house, DHHS offered 
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into evidence the NRC’s admission record for Holmes dated 
December 3, 2003. Holmes gave his address as 3216 North 
120th Court, Apartment No. 28, in Omaha, which was not the 
address of his house. A financial questionnaire dated December 
9, 2003, stated that Holmes had been living at 3216 North 120th 
Court for a period of 5 to 6 months. Under the “HOME” section 
of the financial questionnaire signed by Holmes was the follow- 
ing: “Don’t live in it[.] 2310 N. 48th St., Omaha, NE.” 

At the hearing, Patricia testified that Holmes did not pres- 
ently live in the house. Patricia explained that Holmes had 
moved back into his house for a short time after he was 
released from the NRC, but that in June 2004, he moved into 
an apartment pursuant to a recommendation from his doctor. 
Patricia testified that an order authorizing the sale of Holmes’ 
house was entered in July 2005, but that the house had not 
yet been sold. She stated that the house was listed through a 
real estate broker for around $95,000 and that even though the 
price had been reduced from $129,000, the broker had received 
no offers. 

After the hearing, the parties submitted briefs. DHHS’ direc- 
tor found that DHHS’ calculations were consistent with the 
rules and regulations and therefore must be affirmed. The direc- 
tor stated that although the testimony of DHHS’ representative 
was inconsistent, her final testimony was that the ability-to-pay 
calculations found in exhibit 22 were done correctly and that 
the “‘liabilities’” set forth in exhibit 20 would be used only in 
an undue hardship determination. 

Patricia appealed the director’s decision to the Lancaster 
County District Court, claiming that DHHS’ determination of 
Holmes’ ability to pay was erroneous because DHHS did not 
consider all of Holmes’ liabilities in determining his chargeable 
assets and his available unearned income. 

The district court concluded that only events that occurred 
prior to February 2004 (when DHHS determined Holmes’ abil- 
ity to pay) were relevant to the determination of whether it 
was reasonable to assume Holmes would return to his house at 
some time in the future. The court found that as of February 
2004, Holmes had, previous to his commitment to the NRC, 
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resided in the house for many years. It ignored the fact that 
Holmes listed an address that was different from the address of 
his house. It also ignored the financial questionnaire signed by 
Holmes that stated he had been living at an address different 
than his house for a period of 5 to 6 months. 

The district court concluded that there was no evidence 
whether, as of February 2004, it was reasonable to assume that 
Holmes would return to his house at some time in the future. 
The court determined that pursuant to DHHS regulations, DHHS 
was required to conduct an analysis as to whether, at the time of 
its ability-to-pay determination in February 2004, Holmes might 
reasonably be expected to live in his house in the future, and 
that because DHHS had not done so, the case must be remanded 
so that DHHS could conduct such an analysis. 

The district court also determined whether Holmes’ monthly 
expenses, including his mortgage payment, should be taken into 
account by DHHS when considering his unearned income. It 
found that the “personal needs allowance” within the unearned 
income category “must consider monthly liabilities under the 
Department Rules.” The court noted the record reflected that 
DHHS had not conducted a personal needs allowance review. 
Instead, DHHS had reduced Holmes’ monthly Social Security 
payment by the amount of the standard of need allowance, even 
though the figure was placed on the line for room and board 
allowance of the outpatient form and on the line for personal 
needs allowance of the inpatient form. The court concluded 
that reducing Holmes’ unearned income by the amount of his 
mortgage payment while reducing the value of the home by the 
amount of the mortgage would not result in allowing Holmes 
double credit for the same liability. Since the record did not 
reflect that a personal needs allowance analysis had been con- 
ducted, a remand was required. 

On September 13, 2006, the district court remanded the case 
for further proceedings on the issue of whether it was reason- 
able in February 2004 for DHHS to assume that Holmes would, 
in the future, reside in his house and for a personal needs 
allowance analysis to be conducted, including consideration of 
monthly liabilities under DHHS rules. 
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ASSIGNMENTS OF ERROR 

DHHS and its director (hereinafter collectively DHHS) 
assign two errors: The district court erred (1) in ruling that 
DHHS had to perform an analysis of Holmes’ ability to return 
to his house as of the time of the ability-to-pay determination 
and (2) in determining that the mortgage against the value of 
the house owned by Holmes must be considered as a liabil- 
ity and that the mortgage payments must be deducted from 
Holmes’ unearned income. 


ANALYSIS 

In general, DHHS is required to assess against a patient such 
part of the cost of the patient’s care by a state hospital for the 
mentally ill as the patient is able to pay. See Neb. Rev. Stat. 
§ 83-366 (Reissue 1999). 

[DHHS] shall determine the ability of a patient to pay 
by consideration of the following factors: (1) Taxable 
income reportable under Nebraska law; (2) the patient’s 
age; (3) the number of his or her dependents and their 
ages and mental and physical conditions; (4) the patient’s 
length of care or treatment; (5) his or her liabilities; and 
(6) his or her assets including health insurance coverage. 

Neb. Rev. Stat. § 83-368 (Reissue 1999). 

DHHS regulations further outline the process to be followed 
in determining the ability of a patient at a state regional center 
to pay for his or her own care. “Ability to pay” is defined as 
“the amount determined by [DHHS] that the client or legally 
responsible relative can pay monthly towards the cost of ser- 
vices.” 202 Neb. Admin. Code, ch. 1, § 002. 

When a patient has taxable income, DHHS “must first deter- 
mine the ability to pay from his/her taxable income.” 202 Neb. 
Admin. Code, ch. 1, § 009 (2003). “Taxable income” is defined 
as “Nebraska taxable income after allowance of Nebraska per- 
sonal exemption credits which are converted to income.” 202 
Neb. Admin. Code, ch. 1, § 002. 

If a patient has insufficient taxable income to pay the cost 
of care, DHHS “must consider his/her chargeable assets for 
the purpose of paying those costs.” 202 Neb. Admin. Code, 
ch. 1, § 010.01 (2003). The “[c]hargeable assets of a client” 
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are defined to exclude “[t]he fair market value or equity in a 
home if it can be reasonably assumed that the client will, in the 
future, reside in the dwelling.’ 202 Neb. Admin. Code, ch. 1, 
§ 002. 

Finally, after taxable income and chargeable assets have been 
considered, unearned income is considered. 202 Neb. Admin. 
Code, ch. 1, § 010.03 (2003). Unearned income is defined as, 
but not limited to, Social Security benefits, railroad retirement 
benefits, military service benefits, unemployment compensa- 
tion, disability benefits, workers’ compensation, alimony, child 
support, and sick pay received on behalf of the client. 202 Neb. 
Admin. Code, ch. 1, § 002. Also considered in this process are 
liabilities, age, and the number of his or her dependents. 202 
Neb. Admin. Code, ch. 1, § 008 (2003). 

Because Holmes had no taxable income, DHHS first looked 
to his chargeable assets for the purpose of determining his 
ability to pay. DHHS determined that the equity in his house 
qualified as a chargeable asset. DHHS argues that implicit in 
its determination was that Holmes would not, in the future, 
reside in his house. It further claims that the evidence adduced 
at the administrative hearing supports a determination that it 
was reasonable to assume that Holmes would not return to his 
house in the future. 

At oral argument, Holmes’ attorney conceded that it was 
reasonable to assume Holmes would not return to his house. 
We conclude that the evidence supported this determination and 
that the district court erred in remanding the case for further 
consideration of this issue. 

Next, DHHS assigns as error the district court’s determination 
that DHHS must deduct Holmes’ monthly mortgage payments 
from his unearned income. The issue here is whether DHHS is 
required to consider Holmes’ monthly mortgage payment, utili- 
ties, and food costs when it calculated unearned income. 

A portion of the Nebraska Administrative Code entitled 
“FACTORS CONSIDERED IN DETERMINING ABILITY TO 
PAY” states: “The client’s ability to pay must be determined by 
[DHHS] based on his/her taxable income, chargeable assets, 
and unearned income. Liabilities, age, and the number of his/ 
her dependents are also considered in this process.” See 202 
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Neb. Admin. Code, ch. 1, § 008. In relation to the entire ability- 
to-pay regulatory scheme, there are three separate categories 
under which a client’s ability to pay must be determined: taxable 
income, chargeable assets, and unearned income. Each of those 
categories may consider the client’s liabilities, age, and number 
of dependents to the extent stated within the regulations. 

The chargeable assets category states that it includes consid- 
eration of liabilities. The definition of “[c]hargeable assets of a 
client” excludes “[l]iabilities substantiated by the client.’ 202 
Neb. Admin. Code, ch. 1, § 002. The definitions of “[t]axable 
income” and “[u]nearned income” do not mention the consider- 
ation of liabilities. 202 Neb. Admin. Code, ch. 1, § 002. Thus, 
through the express inclusion of liabilities in the “[c]hargeable 
assets” category and the exclusion of the term “liability” in both 
the “[t]axable income” and “[u]nearned income” categories, we 
conclude that the regulations intended that liabilities be consid- 
ered only under the chargeable assets category. 

[2,3] Our interpretation of these regulations is similar to that 
of a statute. Agency regulations that are properly adopted and 
filed with the Secretary of State of Nebraska have the effect of 
statutory law. Val-Pak of Omaha v. Department of Revenue, 249 
Neb. 776, 545 N.W.2d 447 (1996). The meaning of a statute is 
a question of law, and a reviewing court is obligated to reach its 
conclusion independent of the court below and the administra- 
tive agency. See Centra, Inc. v. Chandler Ins. Co., 248 Neb. 844, 
540 N.W.2d 318 (1995). 

However, this does not preclude liabilities from being consid- 
ered elsewhere if the regulations allow for such consideration. 
DHHS regulations state: “At the request of the client or legally 
responsible relative, [DHHS] may consider other factors deter- 
mined to be relevant in the interest of avoiding undue financial 
hardships. These factors may include average net monthly 
income, monthly liabilities, and federal poverty guidelines.” 
202 Neb. Admin. Code, ch. 1, § 008.03 (2003). 

In the case at bar, Holmes did not request that DHHS con- 
sider his monthly liabilities, including his monthly mortgage 
payment, utilities, and food costs, until the time of the hearing. 
At the hearing, DHHS’ representative testified that Holmes’ 
monthly liabilities would be considered only in an undue 
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hardship determination. She testified that because Holmes had 
chargeable assets, he would not qualify for relief through 
the undue hardship review. Because we have concluded that 
it was reasonable to assume Holmes would not return to his 
house, we determine that Holmes had chargeable assets, and 
therefore, DHHS was not required to make an undue hard- 
ship determination. 

In determining a client’s ability to pay from unearned income, 
the regulations provide that “a client with unearned income or 
benefits must have the ability to pay the amount by which such 
unearned income or benefits exceed the sum of: 1. The personal 
needs allowance established by [DHHS]; and 2. The standard 
of need allowance under the Medicaid program.” 202 Neb. 
Admin. Code, ch. 1, § 010.03. 

DHHS determined that Holmes’ personal needs allowance 
was $50 for time spent in inpatient care and $730 for time 
spent in outpatient care, and DHHS deducted these amounts 
from his unearned income accordingly. However, DHHS incor- 
rectly labeled the $730 amount as only an allowance for room 
and board. The $730 amount represented both a personal needs 
allowance and a standard of need allowance for the time spent 
in outpatient care. See Neb. Rev. Stat. § 68-1006.01 (Reissue 
2003) (providing that $730 standard of need allowance includes 
$50 personal needs allowance). 

DHHS’ representative testified that the $50 amount was a 
personal needs allowance and that a standard of need allow- 
ance was not available to inpatient clients. DHHS regulations 
provide that the personal needs allowance “is established by 
[DHHS] or based on Medical Assistance guidelines.” 202 Neb. 
Admin. Code, ch. 1, § 002. The Medical Assistance guidelines 
used by the Department to establish the personal needs allow- 
ance were phrased as “standard of need for — Nursing Home, 
Public Institution for the Treatment of Mental Diseases and/or 
Mental Retardation” and provided for a $50 allowance. 

Because of the way the Medical Assistance guidelines were 
phrased—including the term “standard of need”—the district 
court found that DHHS had made only a standard of need allow- 
ance assessment but had called it a personal needs allowance. 
In actuality, DHHS had calculated a personal needs allowance, 
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albeit confusingly. And since no standard of need allowance 
was available for inpatient care, DHHS’ assessment of Holmes’ 
personal needs allowance was the only allowance that DHHS 
was required to assess for inpatient care. Thus, DHHS was cor- 
rect in determining that $50 should be deducted from Holmes’ 
unearned income for the time he spent in inpatient care and that 
$730 should be deducted from Holmes’ unearned income for 
the time he spent in outpatient care. 


CONCLUSION 

The district court erred in requiring DHHS to perform an 
analysis of Holmes’ ability to return to his house as of the time 
of the ability-to-pay determination made by DHHS and erred in 
remanding the case for a personal needs analysis. DHHS was 
correct in its determination of Holmes’ ability to pay for his 
care from the NRC. We therefore reverse the judgment of the 
district court for Lancaster County and remand the cause with 

directions to reinstate the director’s order. 
REVERSED AND REMANDED WITH DIRECTIONS. 


Larry E. PETERSEN AND Joyce A. PETERSEN, HUSBAND AND WIFE, 
APPELLEES, V. CENTRAL PARK PROPERTIES, INC., ET AL., 
APPELLEES, AND REALTY LINC, INC., DOING BUSINESS 
AS ERA REALTY CENTER, GARNISHEE-APPELLANT. 

745 N.W.2d 884 


Filed March 7, 2008. No. S-06-1289. 


1. Garnishment: Appeal and Error. Garnishment is a legal proceeding. To the 
extent factual issues are involved, the findings of a garnishment hearing judge 
have the effect of findings by a jury and, on appeal, will not be set aside unless 
clearly wrong. 

2. Judgments: Debtors and Creditors: Garnishment. Upon establishing through 
pleadings and trial that the garnishee holds property or credits of the judgment 
debtor, the garnishee must then pay such amounts to the court in satisfaction of 
the judgment against the judgment debtor, subject to certain statutory exceptions 
with regard to wages. 

3. Garnishment: Pretrial Procedure. As a general rule, a garnishee owes a duty 
to act in good faith and answer fully and truthfully all proper interrogatories pre- 
sented to him. 
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4. : ___. A garnishee is expected to, in some appropriate manner, properly 
disclose all relevant facts within his knowledge at the time of submitting an 
answer concerning his indebtedness to the judgment debtor or concerning money 
or property of the judgment debtor then in his possession. 


Appeal from the District Court for Hall County: JAmes 
Livincston, Judge. Affirmed. 


Todd V. Elsbernd, of Bradley, Elsbernd, Emerton, Andersen & 
Kneale, P.C., for appellant. 


Mark Porto, of Shamberg, Wolf, McDermott & Depue, for 
appellee Jennifer A. Bauer. 


HEAVICAN, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCormack, and MILLER-LERMAN, JJ. 


WRIGHT, J. 
NATURE OF CASE 

Jennifer A. Bauer filed an application to determine the liabil- 
ity of the garnishee, Realty Linc, Inc., doing business as ERA 
Realty Center. Bauer sought to collect on a judgment entered 
against E.W. Skala. The Hall County District Court determined 
that Gary Thompson, president of Realty Linc, had not accu- 
rately answered garnishment interrogatories. The court entered 
judgment against Realty Linc in the amount of $19,137 plus 
costs. Realty Linc appeals. 


SCOPE OF REVIEW 
[1] Garnishment is a legal proceeding. To the extent factual 
issues are involved, the findings of a garnishment hearing judge 
have the effect of findings by a jury and, on appeal, will not 
be set aside unless clearly wrong. Spaghetti Ltd. Partnership v. 
Wolfe, 264 Neb. 365, 647 N.W.2d 615 (2002). 


FACTS 
On May 13, 2004, the Merrick County Court entered a judg- 
ment on a promissory note for Larry E. Petersen and Joyce 
A. Petersen against four parties: Central Park Properties, Inc.; 
Roland E. Reynolds; Bauer; and Skala. The judgment with 
interest totaled $30,291.40. Bauer filed a cross-claim against 
Reynolds and Skala, and the court entered judgment for Bauer. 
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Reynolds and Skala were ordered to reimburse Bauer for any 
payments made by her against the judgment. 

In order to collect on the cross-claim, Bauer sought to 
garnish wages from Skala, who was a real estate agent with 
Realty Linc. On September 8, 2006, a “Summons and Order 
of Garnishment in Aid of Execution” was filed in Hall County 
District Court naming Realty Linc as the garnishee. The judg- 
ment debtor was identified as Skala, and the judgment creditor 
was identified as Bauer. The summons informed Realty Linc 
that it was required by law to answer the attached interrogato- 
ries and to file them within 10 days. The summons indicated 
that Realty Linc was obligated to hold any wages due to Skala 
to the extent of the amount due and to pay to Skala the dispos- 
able earnings not subject to garnishment, as determined accord- 
ing to the interrogatories and instructions. If Realty Linc did 
not answer the interrogatories, it would be presumed to owe 
Skala the full amount of Bauer’s claim. The amount due on the 
judgment was listed as $33,868.25. 

Interrogatories were answered by Thompson, as president of 
Realty Linc. The first question on the interrogatory form asked 
if Skala, the judgment debtor, was currently in Thompson’s 
employ. Thompson’s response was “Yes.” Thompson responded 
“No” to questions that asked if he owed Skala any money for 
wages on the date and time Thompson was served with the 
garnishment and if Realty Linc would owe earnings to Skala 
within the next 60 days. The interrogatories asked how often 
Skala was paid, and Thompson wrote in “Commission.” In 
response to a question that asked for the judgment debtor’s 
earnings for the pay period, Thompson wrote “Commission.” 
The interrogatories then asked for the amount required by law 
to be deducted from the judgment debtor’s earnings, for the 
judgment debtor’s disposable earnings for the pay period, and 
for the portion of the judgment debtor’s disposable earnings 
that were subject to the garnishment order. Thompson indicated 
“N/A” to each of the questions. The form directed Realty Linc 
to calculate the amount of disposable earnings by referring to 
the “Employer’s Instruction Sheet.” Such an instruction sheet is 
not included in the record before us. 
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Thompson replied “No” to additional questions asking 
whether any of Skala’s earnings were currently withheld pursu- 
ant to any other order, such as a withholding order or a continu- 
ing lien. The form stated, “Based upon the above answers, the 
amount of wages being withheld on this garnishment is: ___.” 
Thompson did not enter any amount. The interrogatories also 
asked if Realty Linc had any property belonging to Skala, or 
credits or monies owed to Skala, whether due or not, other than 
the earnings described previously. Thompson responded, “No.” 
If the answer was “Yes,” the form then asks the garnishee to 
specify whether it was property or to provide the “[a]mount of 
money or credits you owe the judgment debtor, other than earn- 
ings.” It also asked for the “[d]ate the money or credits were 
due, or will be due.” 

After the interrogatories were filed, Bauer filed an applica- 
tion against Realty Linc, the garnishee, seeking to determine 
liability. She alleged that the answers and disclosures given 
by Thompson were not satisfactory, were wholly inadequate, 
and failed to provide the information requested in the garnish- 
ment. She sought judgment against Realty Linc in the sum of 
$33,868.25. 

Thompson was ordered to appear in court to respond to 
Bauer’s application. At a hearing on September 29, 2006, 
Thompson stated that he had completed and signed the inter- 
rogatories. He stated that Skala was an associate broker in 
Realty Linc’s office in Grand Island, Nebraska, and, as such, 
Thompson considered Skala an independent contractor, not 
an employee of the corporation. When asked if Skala was 
in Thompson’s employ, he stated, “[I]t depends on how you 
define, ‘Employ.’” Thompson said he indicated “Yes” on the 
interrogatory asking whether Skala was in his employ with- 
out further explanation because there “was no opportunity to 
answer any other way.” 

Thompson stated that Skala was paid on commission by 
Realty Linc and that at the time Thompson completed the inter- 
rogatories, he was not aware that Skala was due to receive any 
commissions in the next 60 days. Thompson said he asked the 
company’s comptroller if any funds had been received as a 
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result of any real estate closings, and Thompson was told no 
funds had been received. Thompson admitted that he would 
have owed earnings to Skala if there had been any real estate 
closings in the 60 days following completion of the interroga- 
tories. At the time he answered the interrogatories, Thompson 
knew Skala had closings scheduled within the next 60 days, 
but he said he did not know that the company would owe Skala 
any money in that time period. Thompson had no specific 
reason to believe that any of the scheduled closings would not 
take place. 

Thompson said that on average, Skala had received a com- 
mission at least monthly. Thompson stated that he completed 
the interrogatories to the best of his ability given the way the 
questions were drafted. 

Alvin Avery, managing broker for the Woods Brothers Realty 
office in Grand Island, testified that for two properties that 
closed in the 3-week period prior to the hearing and in which 
Woods Brothers Realty was involved, Skala was the selling 
agent or listing agent. For those sales, Skala was entitled to 
commissions of approximately $3,357. Avery also provided 
information that Skala was involved in six additional closings 
between September 7 and 22, 2006. Avery said the customary 
fee arrangement in real estate allows the listing company to 
retain 60 percent of the commission and the selling company 
to receive 40 percent of the commission. He stated that the 
total of commissions due to Realty Linc for the eight properties 
sold in the 3-week period after September 7 equaled approxi- 
mately $19,000. 

The district court entered an order finding that based on testi- 
mony and evidence, Skala had generated commissions totaling 
$19,137 within 21 days of the date the interrogatories were 
answered by Thompson. It determined that Thompson knew 
or should have known that Skala had commissions to be paid 
within the 60 days following the completion of the interroga- 
tories, in which Thompson denied that he owed Skala money. 
The court found that the answers given by Thompson were not 
accurate because Thompson owed Skala commissions at the 
time Thompson answered the interrogatories. The court entered 
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judgment in favor of Bauer and against Realty Linc in the sum 
of $19,137 plus costs. 


ASSIGNMENTS OF ERROR 

Realty Linc assigns that the district court erred (1) in deter- 
mining that Realty Linc, its agents, and its employees knew 
or should have known that Skala had commissions to be paid 
within 60 days following the completion of interrogatories from 
Bauer; (2) in finding that commissions/earnings were owed to 
Skala at the time Thompson answered the interrogatories on 
behalf of Realty Linc; (3) in finding that the answers given by 
Thompson were not answered in full and good faith; and (4) in 
ordering judgment in favor of Bauer and against Realty Linc in 
the sum of $19,137 plus costs of the action. 


ANALYSIS 

The issue here is whether the district court erred in finding 
that Thompson, on behalf of Realty Linc, did not accurately 
answer the interrogatories. Garnishment is a legal proceeding. To 
the extent factual issues are involved, the findings of a garnish- 
ment hearing judge have the effect of findings by a jury and, on 
appeal, will not be set aside unless clearly wrong. Spaghetti Ltd. 
Partnership v. Wolfe, 264 Neb. 365, 647 N.W.2d 615 (2002). 

We begin by briefly reviewing the garnishment procedure. 
When a judgment has been entered by a court, the judgment 
creditor may file an affidavit in the office of the clerk of the 
court where the judgment has been entered, stating that the 
judgment creditor has reason to believe that a person, partner- 
ship, limited liability company, or corporation has property of 
and is indebted to the judgment debtor. See Neb. Rev. Stat. 
§ 25-1056(1) (Cum. Supp. 2006). The clerk then issues a sum- 
mons setting forth the amount due on the judgment, interest, 
and costs as shown in the affidavit and requiring the garnishee 
to answer written interrogatories to be furnished by the judg- 
ment creditor. Jd. A copy of the summons and order of garnish- 
ment must be sent by the judgment creditor to the judgment 
debtor by certified mail. Neb. Rev. Stat. § 25-1011(2) (Reissue 
1995). The garnishee must answer the summons within 10 days 
from the date of service. § 25-1056(1). 
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When wages are involved, the garnishee must pay to the 
employee/judgment debtor all disposable earnings exempted 
from garnishment by statute. Jd. Any disposable earnings that 
remain after such payment shall be retained by the garnishee 
until further order of the court. Id. 

The judgment debtor may request a hearing if he or she 
believes the garnishment should not be allowed either because 
the funds sought are exempt or because the amount is not owed 
on the judgment. See § 25-1011(4)(c). Such a hearing must be 
held within 10 days of the request. § 25-1011(5). 

The judgment creditor may apply to the court for an order 
transferring the nonexempt earnings withheld by the garnishee 
to the court for delivery to the judgment creditor if it appears 
from the garnishee’s answer (1) that the judgment debtor was 
an employee of the garnishee, (2) that the garnishee otherwise 
owed earnings to the judgment debtor when the garnishment 
order was served, or (3) that earnings would be owed within 60 
days and there is no written objection to the order or the answer 
of the garnishee filed. See § 25-1056(2). 

State law also provides that the garnishee shall answer 
under oath all interrogatories concerning property or credits of 
the judgment debtor and that the garnishee shall disclose the 
amount owed to the judgment debtor. Neb. Rev. Stat. § 25-1026 
(Reissue 1995). If the garnishee fails to answer the interrogato- 
ries, it is presumed that the garnishee is indebted to the judg- 
ment debtor in the full amount of the claim of the judgment 
creditor. Neb. Rev. Stat. § 25-1028 (Reissue 1995). 

If the garnishee’s answers to interrogatories are not satis- 
factory to the judgment creditor or if the garnishee does not 
comply with an order of the court by paying the money owed 
into the court, the judgment creditor may file an application for 
determination of the liability of the garnishee. See Neb. Rev. 
Stat. § 25-1030 (Reissue 1995). The application may controvert 
the garnishee’s answer, or it may allege facts to show the exis- 
tence of indebtedness of the garnishee to the judgment debtor. 
Id. The garnishee’s answer and the application for determina- 
tion of the liability of the garnishee constitute the pleadings 
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upon which trial as to the garnishee’s liability shall be held. 
Id. Such a trial is conducted as a civil action. Neb. Rev. Stat. 
§ 25-1030.02 (Reissue 1995). 

If it is demonstrated at the trial of the garnishee’s liability 
that the garnishee was indebted to the judgment debtor or had 
any property or credits of the judgment debtor in the garnishee’s 
possession or under his control at the time of being served with 
the notice of garnishment, the garnishee is liable to the judg- 
ment creditor for the full amount of the judgment or for the 
amount of such indebtedness or property held by the garnishee. 
See id. The judgment creditor may then have a judgment against 
the garnishee for the amount of money due from the garnishee 
to the judgment debtor in the original action. Jd. 

In the case at bar, Bauer became the judgment creditor when 
she obtained a judgment against Skala, the judgment debtor, 
in the original action. Bauer sought to garnish Skala’s wages 
from his employer, Realty Linc, the garnishee, by filing the 
summons for garnishment in aid of execution. Bauer claimed 
that Thompson, as Realty Linc’s representative, had not ade- 
quately answered the interrogatories, and she filed an applica- 
tion against Realty Linc as garnishee to determine liability. A 
hearing was held to determine whether Thompson had satisfac- 
torily responded to the interrogatories. 

Thompson testified at the hearing that Skala was an inde- 
pendent contractor who received commissions when real estate 
closings occurred. Although Thompson indicated in the inter- 
rogatories that he did not owe Skala any money for wages and 
that he would not owe Skala any earnings within the next 60 
days, Thompson admitted at the hearing that he knew there 
were closings scheduled within the next 60 days for proper- 
ties either listed or sold by Skala. Even though Skala had on 
average received a commission at least monthly in the past, 
Thompson claimed he did not know that the company would 
owe Skala any money in the next 60 days. Avery, a real estate 
broker for another company in Grand Island, testified that Skala 
was involved in eight closings between September 7 and 22, 
2006, with total commissions of approximately $19,000. 
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The district court determined that Thompson knew or should 
have known that Skala had commissions that would be paid 
within the 60 days following service of the interrogatories and 
that, therefore, Thompson’s answers to the interrogatories were 
not accurate. The court entered judgment in favor of Bauer and 
against Realty Linc. 

[2] Nebraska law requires the garnishee to answer writ- 
ten interrogatories furnished by the judgment creditor. Upon 
establishing through pleadings and trial that the garnishee holds 
property or credits of the judgment debtor, the garnishee must 
then pay such amounts to the court in satisfaction of the judg- 
ment against the judgment debtor, subject to certain statutory 
exceptions with regard to wages. Spaghetti Ltd. Partnership v. 
Wolfe, 264 Neb. 365, 647 N.W.2d 615 (2002). Bauer established 
at the hearing that Realty Linc held commissions due to Skala, 
which in turn could be used to satisfy his debt to Bauer. 

[3,4] At the hearing, Thompson equivocated about his 
answers to the interrogatories. He admitted that Skala was in 
his employ. But then Thompson sought to qualify the definition 
of “employ.” He stated that he did not attempt to further explain 
the situation because there was no additional space provided 
on the form. He did not attempt to provide any explanation to 
suggest that Skala’s compensation was solely in the form of 
commission and was based on pending real estate closings. As 
a general rule, a garnishee owes a duty to act in good faith and 
answer fully and truthfully all proper interrogatories presented 
to him. See Western Smelting & Refining Co. v. First Nat. 
Bank, 150 Neb. 477, 35 N.W.2d 116 (1948). The garnishee is 
expected to, in some appropriate manner, properly disclose all 
relevant facts within his knowledge at the time of submitting 
an answer concerning his indebtedness to the judgment debtor 
or concerning money or property of the judgment debtor then 
in his possession. Jd. 

The garnishment forms are uniform and are promulgated 
by this court. § 25-1011(3). The employers’ instructions that 
accompany garnishment forms specifically state: “The term 
‘earnings’ means compensation for personal services owing, 
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whether due or not, to the judgment debtor at the time of service 
of the Summons and Interrogatories, whether denominated 
as wages, salary, commissions, bonus, or otherwise... .” 
(Emphasis supplied.) Thompson knew or should have known 
that Skala would be due commissions for real estate sales within 
the next 60 days. The district court did not err in finding that 
commissions were owed to Skala at the time the interrogatories 
were answered. There was competent evidence to support the 
district court’s finding that Skala had generated commissions 
totaling $19,137 within 21 days of the date the interrogatories 
were answered by Thompson and that Thompson’s answers 
were not accurate because he owed Skala commissions at the 
time Thompson answered the interrogatories. 

Realty Linc also appears to object to the district court’s deter- 
mination that Realty Linc was liable to Bauer in the amount of 
$19,137, rather than solely the amount of commissions earned 
by Skala. Section 25-1028 provides that if the garnishee fails to 
answer, it is presumed that the garnishee is indebted in the full 
amount of the judgment creditor’s claim. This is a rebuttable 
presumption. See Spaghetti Ltd. Partnership v. Wolfe, 264 Neb. 
365, 647 N.W.2d 615 (2002). In this case, although Realty Linc 
answered the interrogatories, the court found that the answers 
were not accurate. Though this failure to accurately answer 
the interrogatories may have potentially subjected Realty Linc 
to a judgment in the full amount of $33,868.25, Realty Linc’s 
appearance at the hearing to determine liability defeated this 
claim. See id. Thus, the most Bauer could garnish is the amount 
Realty Linc owed Skala, as shown by the pleadings and evi- 
dence. See id. The only evidence as to the value of the closings 
that took place within the 60-day period after the interrogato- 
ries were issued came from Avery, the broker of another real 
estate firm. Avery stated it was customary for agents to split the 
commissions. However, Realty Linc did not offer any evidence 
concerning the division of commissions. Avery testified that 
Skala was involved in eight closings between September 7 and 
22, 2006, with total commissions of approximately $19,000. 
The district court entered judgment against Realty Linc for 


230 275 NEBRASKA REPORTS 


$19,137 plus costs. The court’s findings have the effect of a 
jury’s findings and will not be set aside on appeal unless clearly 
wrong. See id. 


CONCLUSION 
There is no evidence that the judgment in this case was clearly 
wrong. The judgment of the district court is affirmed. 
AFFIRMED. 


STATE OF NEBRASKA EX REL. COUNSEL FOR DISCIPLINE 
OF THE NEBRASKA SUPREME COURT, RELATOR, V. 
STEPHEN L. SMITH, RESPONDENT. 

745 N.W.2d 891 


Filed March 7, 2008. No. S-07-397. 


1. Disciplinary Proceedings. A proceeding to discipline an attorney is a trial de 
novo on the record. 

2. ____. Neb. Ct. R. of Discipline 4 (rev. 2004) provides that the following may be 
considered by the Nebraska Supreme Court as sanctions for attorney misconduct: 
(1) disbarment; (2) suspension for a fixed period of time; (3) probation in lieu 
of or subsequent to suspension, on such terms as the court may designate; (4) 
censure and reprimand; or (5) temporary suspension. 

3. ____. For purposes of determining the proper discipline of an attorney, the 
Nebraska Supreme Court considers the attorney’s acts both underlying the events 
of the case and throughout the proceeding. 

4. ____. To determine whether and to what extent discipline should be imposed in 
a lawyer discipline proceeding, the Nebraska Supreme Court considers the fol- 
lowing factors: (1) the nature of the offense, (2) the need for deterring others, (3) 
the maintenance of the reputation of the bar as a whole, (4) the protection of the 
public, (5) the attitude of the offender generally, and (6) the offender’s present or 
future fitness to continue in the practice of law. 

5. ____. Responding to disciplinary complaints in an untimely manner and repeat- 
edly ignoring requests for information from the Counsel for Discipline indicate 
disrespect for the Nebraska Supreme Court’s disciplinary jurisdiction and a lack 
of concern for the protection of the public, the profession, and the administration 
of justice. 

6. ____. An attorney’s failure to respond to inquiries and requests for information 
from the office of the Counsel for Discipline is a grave matter and a threat to the 
credibility of attorney disciplinary proceedings. 

7. ____. The failure of a respondent to answer the formal charges subjects the 
respondent to a judgment on the formal charges filed. 
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8. Records: Appeal and Error. A party’s brief may not expand the eviden- 
tiary record. 

9. Disciplinary Proceedings. The determination of an appropriate penalty to be 
imposed on an attorney requires consideration of any aggravating or mitigat- 
ing factors. 


Original action. Judgment of disbarment. 


Kent L. Frobish, Assistant Counsel for Discipline, for 
relator. 


Stephen L. Smith, pro se. 


HEAVICAN, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCormack, and MILLER-LERMAN, JJ. 


PER CURIAM. 
NATURE OF CASE 

The office of the Counsel for Discipline of the Nebraska 
Supreme Court, relator, filed formal charges against respon- 
dent, Stephen L. Smith, a member of the Nebraska State Bar 
Association. Respondent did not file an answer or otherwise 
respond to the formal charges. Relator moved for judgment on 
the pleadings pursuant to Neb. Ct. R. of Discipline 10(1) (rev. 
2005). We granted the motion in part and heard oral argument. 
The sole issue before the court is the appropriate discipline to 
be imposed. 


STATEMENT OF FACTS 

Respondent was admitted to the practice of law in the State 
of Nebraska on September 22, 1994. The formal charges alleged 
that respondent violated certain disciplinary rules and his oath 
of office as an attorney. The charges related to respondent’s 
representation of Thomas J. Kawa. 

In February 2005, Kawa hired respondent to represent him 
on several matters, and Kawa delivered a check for $3,000 as 
a deposit. The formal charges alleged that respondent did not 
deposit the funds into his attorney trust account. On April 6, 
2006, Kawa filed a grievance against respondent with rela- 
tor, alleging, in part, that respondent had failed to provide an 
accounting of Kawa’s advance payment. Relator sent respondent 
a copy of Kawa’s grievance letter on April 12, and respondent 
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was asked to provide a written response. When no response had 
been received by May 15, relator sent a second request. Again, 
relator received no response from respondent, and a third letter 
was sent on June 9. 

Respondent provided his initial response to Kawa’s griev- 
ance on June 19, 2006. In it, respondent provided an account- 
ing of payments from his trust account purportedly related to 
Kawa’s cases. However, two of the payments allegedly made 
from respondent’s trust account were dated prior to the time 
he received any funds from Kawa: a check dated December 
21, 2003, and a check dated May 12, 2004. Respondent’s 
accounting showed that a total of $3,289.37 had been with- 
drawn from his trust account purportedly for expenses related 
to Kawa’s cases. 

On July 13, 2006, relator sent respondent a letter asking him 
to provide evidence of the date on which he deposited Kawa’s 
advance payment into respondent’s trust account and to explain 
the withdrawal of $289.73 in excess of the $3,000 paid by 
Kawa. Respondent was asked to respond by July 21. 

No response was received, and relator filed a formal griev- 
ance pursuant to Neb. Ct. R. of Discipline 9(D) (rev. 2001) on 
September 1, 2006. Notice was sent to respondent by certified 
mail. Respondent provided a written response on September 
20, but it did not answer the questions raised by relator, includ- 
ing the date on which respondent deposited the $3,000 paid by 
Kawa into his trust account, the withdrawal of $472.28 from 
the trust account before respondent received any funds from 
Kawa, and the withdrawal from the trust account of $289.37 in 
excess of the $3,000 paid by Kawa. 

Relator again wrote to respondent on September 22, October 
11, and November 2, 2006. Respondent was informed that if he 
failed to respond, relator would seek temporary suspension of 
respondent’s license to practice law. On November 8, respon- 
dent provided copies of his monthly bank statements related to 
the attorney trust account. The records showed no deposit that 
corresponded with the $3,000 payment made by Kawa. The 
statements indicated that the balance was at various times below 
the amount that should have remained from Kawa’s funds. 
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According to relator, the review of the bank statements 
showed that respondent was improperly using the trust account 
as a business account or as his personal checking account by 
leaving personal funds in the account and using the account to 
pay personal expenses. 

On November 14, 2006, relator wrote to respondent to request 
additional information about Kawa’s funds and the use of 
respondent’s trust account. Respondent was directed to respond 
by November 22. He did not respond until January 24, 2007. 

Upon the recommendation of the Committee on Inquiry of 
the Second Disciplinary District, formal charges were filed 
against respondent on April 16, 2007. The charges stated 
that respondent’s acts and omissions that occurred prior to 
September 1, 2005, constituted violations of his oath of office 
as an attorney and the following provisions of the Code of 
Professional Responsibility: Canon 1, DR 1-102(A)(1), and 
Canon 9, DR 9-102(A)(1) and (2). Those acts and omissions 
that occurred after September 1, 2005, constituted violations 
of respondent’s oath of office as an attorney and Neb. Ct. R. 
of Prof. Cond. 8.4 (rev. 2005). On May 22, 2007, respondent 
was personally served with a summons and formal charges. 
Respondent did not file an answer to the charges. On August 
29, this court granted in part relator’s motion for judgment on 
the pleadings, finding that “respondent has violated Code as 
alleged in formal charges.” 


STANDARD OF REVIEW 
[1] A proceeding to discipline an attorney is a trial de novo 
on the record. State ex rel. Counsel for Dis. v. Petersen, 272 
Neb. 975, 725 N.W.2d 845 (2007). 


ANALYSIS 

The basic issues in a disciplinary proceeding against a law- 
yer are whether discipline should be imposed and, if so, the 
type of discipline appropriate under the circumstances. State ex 
rel. Counsel for Dis. v. Dortch, 273 Neb. 667, 731 N.W.2d 594 
(2007). An attorney against whom formal charges have been 
filed is subject to a judgment on the pleadings if he or she fails 
to answer those charges. State ex rel. Counsel for Dis. v. Jones, 
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270 Neb. 471, 704 N.W.2d 216 (2005). The disciplinary rules 
provide that if no answer is filed, the court may dispose of the 
matter on a motion for judgment on the pleadings as long as 
an opportunity for oral argument is given before disbarment is 
ordered. See id., citing disciplinary rule 10(1). 
The formal charges alleged that respondent violated the fol- 

lowing provisions of the Code of Professional Responsibility: 

DR 1-102 Misconduct. 

(A) A lawyer shall not: 

(1) Violate a Disciplinary Rule. 


DR 9-102 Preserving Identity of Funds and Property of 
a Client. 

(A) All funds of clients paid to a lawyer or law firm 
shall be deposited in an identifiable account or accounts 
maintained in the state in which the law office is situated 
in one or more state or federally chartered banks, sav- 
ings banks, savings and loan associations, or building and 
loan associations insured by the Federal Deposit Insurance 
Corporation, and no funds belonging to the lawyer or law 
firm shall be deposited therein except as follows: 

(1) Funds reasonably sufficient to pay account charges 
may be deposited therein. 

(2) Funds belonging in part to a client and in part pres- 
ently or potentially to the lawyer or law firm must be 
deposited therein, but the portion belonging to the lawyer 
or law firm may be withdrawn when due unless the right 
of the lawyer or law firm to receive it is disputed by the 
client, in which event the disputed portion shall not be 
withdrawn until the dispute is finally resolved. 

The formal charges also alleged that respondent violated 
rule 8.4 of the Nebraska Rules of Professional Conduct, 
which states: 

RULE 8.4 MISCONDUCT 

It is professional misconduct for a lawyer to: 

(a) violate or attempt to violate the Rules of Professional 
Conduct, knowingly assist or induce another to do so or 
do so through the acts of another; 
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(d) engage in conduct that is prejudicial to the admin- 
istration of justice. 

[2] Neb. Ct. R. of Discipline 4 (rev. 2004) provides that 
the following may be considered by the court as sanctions for 
attorney misconduct: (1) disbarment; (2) suspension for a fixed 
period of time; (3) probation in lieu of or subsequent to suspen- 
sion, on such terms as the court may designate; (4) censure and 
reprimand; or (5) temporary suspension. State ex rel. Counsel 
for Dis. v. Dortch, 273 Neb. 667, 731 N.W.2d 594 (2007). 

[3,4] For purposes of determining the proper discipline of an 
attorney, this court considers the attorney’s acts both underly- 
ing the events of the case and throughout the proceeding. Id. 
To determine whether and to what extent discipline should be 
imposed in a lawyer discipline proceeding, this court consid- 
ers the following factors: (1) the nature of the offense, (2) the 
need for deterring others, (3) the maintenance of the reputation 
of the bar as a whole, (4) the protection of the public, (5) the 
attitude of the offender generally, and (6) the offender’s present 
or future fitness to continue in the practice of law. Id. 

Relator suggests that the appropriate sanction in this case is 
disbarment. Respondent did not respond to the initial requests 
by relator until more than 2 months had passed and after relator 
had sent three letters asking for a response to Kawa’s grievance. 
Respondent’s first response indicated he had made payments 
out of his trust account prior to the date he received funds from 
Kawa. Relator asked for additional information about the trust 
account, and again, respondent did not respond. Respondent 
was sent notice that the grievance letter had been upgraded to a 
formal grievance on September 1, 2006, and he did not respond 
until September 20. The response did not answer relator’s ques- 
tions about the deposit of Kawa’s funds into the trust account, 
about the withdrawal of funds prior to the receipt of Kawa’s 
deposit, or about the withdrawal of an amount in excess of 
Kawa’s deposit. 

Relator sought additional records on September 22, 2006, 
and again, respondent did not respond until three requests had 
been made. When respondent provided copies of his monthly 
bank statements on November 8, a review showed that there 
was no record of the $3,000 deposit from Kawa and that the 


236 275 NEBRASKA REPORTS 


trust account had fallen below the balance it should have had 
on more than one occasion. On November 14, relator asked 
respondent to address concerns that arose from the review 
of the trust account bank statements. Respondent did not 
answer until January 24, 2007. And respondent did not file an 
answer to the formal charges or to the motion for judgment on 
the pleadings. 

[5,6] This court has stated that responding to disciplinary 
complaints in an untimely manner and repeatedly ignoring 
requests for information from the Counsel for Discipline indi- 
cate disrespect for this court’s disciplinary jurisdiction and a 
lack of concern for the protection of the public, the profes- 
sion, and the administration of justice. State ex rel. Counsel 
for Dis. v. Jones, 270 Neb. 471, 704 N.W.2d 216 (2005). We 
have also held that an attorney’s failure to respond to inquiries 
and requests for information from the office of the Counsel 
for Discipline is a grave matter and a threat to the credibility 
of attorney disciplinary proceedings. State ex rel. NSBA v. 
Rothery, 260 Neb. 762, 619 N.W.2d 590 (2000). 

Disciplinary rule 9(E) provides in part: 

Upon receipt of notice of a Grievance from the Counsel 
for Discipline, the member against whom the Grievance 
is directed shall prepare and submit to the Counsel for 
Discipline, in writing, within fifteen working days of 
receipt of such notice, an appropriate response to the 
Grievance, or a response stating that the member refuses 
to answer substantively and explicitly asserting constitu- 
tional or other grounds therefor. 
In addition, Neb. Ct. R. of Discipline 3(B) (rev. 2005) provides 
that acts or omissions by a member which violate the Nebraska 
Rules of Professional Conduct (or the Code of Professional 
Responsibility if the act or omission occurred prior to September 
1, 2005) shall be grounds for discipline. 

[7] Thus, respondent is subject to discipline for his failure 
to timely and adequately respond to requests for information 
from relator. The failure of a respondent to answer the formal 
charges subjects the respondent to a judgment on the formal 
charges filed. State ex rel. Counsel for Dis. v. Dortch, 273 Neb. 
667, 731 N.W.2d 594 (2007). 
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[8] The only information we have before us from respondent 
is his brief. In it, he attempts to provide an explanation for the 
problems with his trust account. The majority of respondent’s 
brief blames Kawa for respondent’s difficulties. The two appar- 
ently had a business arrangement that ended in litigation which 
is still pending. However, we have held on numerous occasions 
that a party’s brief may not expand the evidentiary record. 
In re Estate of Baer, 273 Neb. 969, 735 N.W.2d 394 (2007). 
Respondent did not provide any of this information prior to the 
filing of formal charges. 

The formal charges alleged that respondent violated the 
disciplinary rules related to preserving the identity of funds 
and property of a client and engaged in conduct that is preju- 
dicial to the administration of justice. Respondent was unable 
to provide an adequate explanation of how he disbursed funds 
from his trust account prior to receiving a deposit from Kawa 
and of how he disbursed more than $3,000 from the account. 
In fact, his bank records did not show a corresponding deposit 
of $3,000. 

Issues related to trust accounts are serious matters, and this 
court has ordered the disbarment of attorneys who violated 
disciplinary rules regarding trust accounts, mishandled client 
funds, and failed to cooperate with the Counsel for Discipline 
during disciplinary proceedings. See, State ex rel. Counsel for 
Dis. v. Watts, 270 Neb. 749, 708 N.W.2d 231 (2005); State ex 
rel. Counsel for Dis. v. Lechner, 266 Neb. 948, 670 N.W.2d 457 
(2003); State ex rel. Special Counsel for Dis. v. Brinker, 264 
Neb. 478, 648 N.W.2d 302 (2002); State ex rel. NSBA v. Howze, 
260 Neb. 547, 618 N.W.2d 663 (2000). 

[9] The determination of an appropriate penalty to be imposed 
on an attorney requires consideration of any aggravating or miti- 
gating factors. State ex rel. Counsel for Dis. v. Dortch, supra. 
The record in this case does not allow us to consider any of 
respondent’s allegations related to Kawa as mitigating factors, 
and we find no evidence of any such factors in the record. This 
is the result, in part, of respondent’s failure to answer requests 
for information from relator. 

Respondent failed to provide an adequate explanation for the 
discrepancies in his trust account related to the representation 
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of Kawa. Respondent’s actions demonstrate disrespect for this 
court’s disciplinary jurisdiction. These actions also indicate a 
lack of concern for the protection of the public, the profession, 
and the administration of justice. 

We have considered the undisputed allegations of the formal 
charges and the applicable law. Upon due consideration, the 
court finds that respondent should be disbarred from the prac- 
tice of law in the State of Nebraska. 


CONCLUSION 

The court finds that respondent violated DR 1-102(A)(1), DR 
9-102(A)(1) and (2), rule 8.4, and his oath of office as an attor- 
ney. We conclude that disbarment is the appropriate sanction. 

It is therefore the judgment of this court that respondent be 
disbarred from the practice of law in the State of Nebraska, 
effective immediately. Respondent is directed to comply with 
Neb. Ct. R. of Discipline 16 (rev. 2004), and upon failure to do 
so, respondent shall be subject to punishment for contempt of 
this court. Respondent is directed to pay costs and expenses in 
accordance with Neb. Rev. Stat. §§ 7-114 and 7-115 (Reissue 
1997), disciplinary rule 10(P), and Neb. Ct. R. of Discipline 23 
(rev. 2001) within 60 days after an order imposing costs and 
expenses has been entered by this court. 

JUDGMENT OF DISBARMENT. 


COLLETTE THONE AND ANTHONY THONE, APPELLANTS, V. 
REGIONAL WEST MEDICAL CENTER ET AL., APPELLEES. 
745 N.W.2d 898 


Filed March 14, 2008. No. S-05-1556. 


1. Summary Judgment. Summary judgment is proper if the pleadings and admis- 
sible evidence offered at the hearing show that there is no genuine issue as to any 
material facts or as to the ultimate inferences that may be drawn from those facts 
and that the moving party is entitled to judgment as a matter of law. 

2. Summary Judgment: Proof. A party makes a prima facie case that it is entitled 
to summary judgment by offering sufficient evidence that, assuming the evidence 
went uncontested at trial, would entitle the party to a favorable verdict. 
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3. Summary Judgment: Appeal and Error. In reviewing a summary judgment, an 
appellate court views the evidence in the light most favorable to the party against 
whom the judgment was granted, giving that party the benefit of all reasonable 
inferences deducible from the evidence. 

4. Judgments: Appeal and Error. On questions of law, an appellate court is obli- 
gated to reach a conclusion independent of the determination reached by the 
court below. 

5. Malpractice: Physician and Patient: Proof: Proximate Cause. To make a prima 
facie case of medical malpractice, the plaintiff must show (1) the applicable stan- 
dard of care, (2) that the defendant(s) deviated from that standard of care, and (3) 
that this deviation was the proximate cause of the plaintiff’s harm. 

6. Malpractice: Physicians and Surgeons: Expert Witnesses: Proof. As a general 
matter, expert testimony is required to identify the applicable standard of care. 

7. Malpractice: Expert Witnesses: Presumptions. A party can make a prima facie 
case of professional negligence even without expert testimony in cases where 
the evidence and the circumstances are such that the recognition of the alleged 
negligence may be presumed to be within the comprehension of laypersons. 

8. Malpractice: Testimony: Proof. Lay testimony may suffice to establish a defen- 
dant’s deviation from the standard of care. 

9. Malpractice: Physicians and Surgeons: Proximate Cause: Damages. In the 
medical malpractice context, the element of proximate causation requires proof 
that the physician’s deviation from the standard of care caused or contributed to 
the injury or damage to the plaintiff. 

10. Expert Witnesses: Proximate Cause. Expert testimony is almost always required 
to prove proximate causation. 

11. Malpractice: Expert Witnesses. Causation in professional negligence cases may 
be inferred without expert testimony if the causal link between the defendant’s 
negligence and the plaintiff’s injuries is sufficiently obvious to laypersons. 

12. : ____. Whether a causal link is sufficiently obvious that it may be inferred 
under the common-knowledge exception is a separate inquiry from whether 
a defendant’s negligence is sufficiently plain that it, too, may be inferred 
by laypersons. 


Appeal from the District Court for Scotts Bluff County: 
RANDALL L. Lippstreu, Judge. Affirmed. 


Brian M. Mumaugh and Gregory R. Piche, of Holland & 
Hart, L.L.P., for appellants. 


William M. Lamson, Jr., and Molly M. Lukenbill, of Lamson, 
Dugan & Murray, L.L.P., for appellees. 


HEAVICAN, C.J., WRIGHT, GERRARD, McCormack, and 
MILLER-LERMAN, JJ. 
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HEavican, C.J. 
I. INTRODUCTION 

Collette Thone and her husband, Anthony Thone, brought suit 
against the Regional West Medical Center (RWMC) and Drs. 
Glen Forney, Jeffrey Holloway, and Thomas White for alleged 
negligence in treating Collette Thone for complications related 
to a previously installed gastric band. RWMC and the physi- 
cians (collectively appellees) moved for summary judgment. 

The district court granted appellees’ motion on the theory 
that the Thones had failed to meet their requirement of provid- 
ing expert testimony to support their claims. The Thones appeal, 
arguing that the lack of expert testimony is not fatal to their 
case. Because we conclude that the Thones’ failure to provide 
expert testimony on proximate causation is fatal to their claim, 
we affirm the district court’s grant of summary judgment. 


II. BACKGROUND 

On approximately December 10, 2001, Collette had a gas- 
tric band installed by Drs. Holloway and Forney at RWMC in 
Scottsbluff, Nebraska. The gastric band limits the quantity of 
food that can be digested at one time and is intended to relieve 
a patient’s obesity. 

On May 16, 2002, while vacationing in Loveland, Colorado, 
Collette experienced severe abdominal pain and nausea, appar- 
ently caused by particles of food which were unable to pass 
through the band. She initially went to a local hospital, but was 
transferred to RWMC that same day. The parties dispute what 
transpired in the 5 days after Collette arrived at RWMC. It is 
clear, however, that on May 21, Dr. Holloway performed an 
exploratory laparoscopic procedure and discovered that Collette 
had a perforation in her stomach lining in the vicinity of the 
gastric band. Holloway immediately removed the gastric band 
and repaired the perforation. Collette was discharged from 
RWMC on May 30. 

The Thones filed their complaint against appellees on May 
14, 2004, alleging various acts of negligence by the medical 
center and its physicians with regard to diagnosing and treat- 
ing Collette’s ailments. Appellees moved for summary judg- 
ment. In support of their motion, appellees offered affidavits 
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by Drs. Forney and White, both of whom stated that none of 
the named defendants had violated the applicable standard of 
care. The Thones’ responsive evidence consisted of two affida- 
vits: one from Collette herself and one from Collette’s mother. 
Collette’s affidavit consisted of quoted excerpts from a manual 
supplied by BioEnterics Corporation (BioEnterics), a manu- 
facturer of gastric bands, immediately followed by Collette’s 
own commentary explaining how appellees deviated from that 
particular instruction. A photocopy of the manual was attached 
to Collette’s affidavit. 

Appellees objected to both affidavits, and the district court 
sustained the objections. Finding that the Thones failed to offer 
any admissible evidence to support their claim of medical mal- 
practice and that the Thones’ allegations of negligence were not 
the sort that could be inferred without proof under the so-called 
common-knowledge exception, the district court granted appel- 
lees’ motion for summary judgment. 


Il. ASSIGNMENTS OF ERROR 

The Thones generally assign that the district court erred 
in concluding they had failed to demonstrate the existence 
of a triable issue of fact as to the negligence of appellees. 
Specifically, the Thones argue the district court erred by fail- 
ing to recognize that (1) appellees’ negligence was so palpable 
that it could be recognized by laypersons without expert proof 
under the common-knowledge exception and (2) the statements 
in Collette’s affidavit and the attached BioEnterics manual 
provide admissible proof of appellees’ negligence and thereby 
render expert testimony unnecessary. 


IV. STANDARD OF REVIEW 
[1] Summary judgment is proper if the pleadings and admis- 
sible evidence offered at the hearing show that there is no genu- 
ine issue as to any material facts or as to the ultimate inferences 
that may be drawn from those facts and that the moving party 
is entitled to judgment as a matter of law.! 


' See Carruth v. State, 271 Neb. 433, 712 N.W.2d 575 (2006). 
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[2] A party makes a prima facie case that it is entitled to 
summary judgment by offering sufficient evidence that, assum- 
ing the evidence went uncontested at trial, would entitle the 
party to a favorable verdict.’ If the moving party makes such 
a case, the burden then shifts to the nonmoving party to pro- 
duce admissible contradictory evidence which raises a genuine 
issue of material fact.* If it cannot, summary judgment should 
be granted. 

[3,4] In reviewing a summary judgment, we view the evi- 
dence in the light most favorable to the party against whom the 
judgment was granted, giving that party the benefit of all rea- 
sonable inferences deducible from the evidence.* In conducting 
our review, we are mindful of the fact that on questions of law, 
an appellate court is obligated to reach a conclusion indepen- 
dent of the determination reached by the court below.° 


V. ANALYSIS 

The overarching issue in this appeal is whether the Thones 
carried their burden to raise a genuine issue of material fact 
that appellees committed medical malpractice when treating 
Collette for complications involving her gastric band. In sup- 
port of their motion for summary judgment, appellees offered 
affidavits from Drs. Forney and White, two of the named 
defendants. In their affidavits, the physicians offered that in 
their expert opinions, neither they nor any other defendant had 
committed medical malpractice under the applicable standard of 
care. Further, the physicians concluded that any acts or omis- 
sions by themselves or any other defendant did not proximately 
cause Collette’s injuries. 

[5] At the summary judgment stage, it is well settled that 
such self-supporting affidavits suffice to make a prima facie 


> See Cerny v. Longley, 270 Neb. 706, 708 N.W.2d 219 (2005). 
3 See id. 
+ See Plowman v. Pratt, 268 Neb. 466, 684 N.W.2d 28 (2004). 


5 Ichtertz v. Orthopaedic Specialists of Neb., 273 Neb. 466, 730 N.W.2d 798 
(2007). 
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case that the defendants did not commit medical malpractice.° 
As such, Forney and White’s affidavits shifted the burden to the 
Thones to provide sufficient evidence to establish a prima facie 
case of medical malpractice.’ To make such a case, a plaintiff 
must show (1) the applicable standard of care, (2) that the 
defendant(s) deviated from that standard of care, and (3) that 
this deviation was the proximate cause of the plaintiff’s harm.’ 
We discuss each element in turn. 


1. STANDARD OF CARE 

[6] As a general matter, expert testimony is required to iden- 
tify the applicable standard of care.’ The Thones offered no 
expert testimony, but they attempt to account for this fact by 
arguing that two exceptions make expert testimony unnecessary 
for several of their claims. First, the Thones argue that expert 
testimony is unnecessary to determine whether it was negligent 
for appellees to wait 5 days before treating Collette because 
such a delay is so plainly improper that negligence may be 
inferred under the common-knowledge exception. Second, the 
Thones argue that expert testimony is unnecessary to show that 
appellees were negligent in diagnosing and treating Collette 
because an instruction manual printed by the manufacturer of 
Collette’s medical device set the standard of care. We address 
each argument separately. 


(a) 5-Day Delay and Common-Knowledge Exception 
[7] We have long recognized that a party can make a prima 
facie case of professional negligence even without expert tes- 
timony in cases where “the evidence and the circumstances 
are such that the recognition of the alleged negligence may be 
presumed to be within the comprehension of laymen.”! This 


© See, e.g., Casey v. Levine, 261 Neb. 1, 621 N.W.2d 482 (2001); Wagner v. 
Pope, 247 Neb. 951, 531 N.W.2d 234 (1995). 


T See Wagner, supra note 6. 


8 See Casey, supra note 6 (citing Neill v. Hemphill, 258 Neb. 949, 607 N.W.2d 
500 (2000)). 


° See Fossett v. Board of Regents, 258 Neb. 703, 605 N.W.2d 465 (2000). 
10 Halligan v. Cotton, 193 Neb. 331, 336, 227 N.W.2d 10, 13 (1975). 
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common-knowledge exception is limited to cases of extreme 
and obvious misconduct. Examples include failure to remove a 
surgical instrument from a patient’s body following a procedure 
or amputating an incorrect limb.!! 

In contrast, we have been reluctant to apply the common- 
knowledge exception in cases where the alleged professional 
misconduct was less than obvious without some degree of tech- 
nical knowledge. For example, in Fossett v. Board of Regents, a 
plaintiff attempted to invoke this exception by arguing that her 
physician was negligent for failing to remove a large amount 
of “bilious peritoneal fluid” which he discovered in her abdo- 
men during an unrelated procedure.'* We declined to apply the 
exception in Fossett because doing so would incorrectly assume 
that “the trier of fact is capable of determining whether it is 
accepted medical practice for a surgeon to leave bodily fluid 
where it is found in a patient during an operation.’ 

The Thones rely on the common-knowledge exception for 
their claim that appellees left Collette vomiting blood and 
in excruciating pain for 5 days without taking any action. 
Although not as extreme as leaving a surgical instrument in a 
patient or removing the wrong limb, a 5-day delay under such 
circumstances is far more akin to those scenarios than what 
was presented in Fossett. An authoritative treatise on medical 
malpractice supports this conclusion: “[N]o expert testimony 
is required in order to show that the failure to attend a patient 
altogether does not constitute reasonable care when common 
sense indicates that, without attention, the patient may suffer 
serious consequences.’’!* 

The Maryland Supreme Court concluded that negligence 
could be inferred under the common-knowledge exception when 
a physician failed to attend to a patient who was struck by an 
automobile and, although manifesting few outward indications 
of trauma, was therefore likely to have suffered severe internal 


ul Keys v. Guthmann, 267 Neb. 649, 676 N.W.2d 354 (2004). 
2 Fossett, supra note 9, 258 Neb. at 708, 605 N.W.2d at 469. 
3 Td. 


4 1 David W. Louisell & Harold Williams, Medical Malpractice § 8.05[4] at 
8-81 (2007). 
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injuries.'° Similarly, the Louisiana Supreme Court found that an 
on-call physician was obviously negligent for failing to come to 
the hospital despite being informed that a patient had a medical 
emergency which required his attention.'® 

These cases support the conclusion that negligence may be 
inferred when a physician fails to timely attend to a patient 
who bears serious injuries. We therefore hold that a layperson 
could infer that a reasonable physician, acting with the care and 
skill of other physicians in the community, would not neglect a 
patient vomiting blood and in severe abdominal pain. As such, 
the Thones’ failure to provide expert testimony does not fore- 
close a finding of negligence with respect to appellees’ alleged 
failure to promptly diagnose and treat Collette. 


(b) Negligent Treatment and 
Manufacturer-Instruction Exception 

The Thones next argue that expert testimony is unneces- 
sary to set the standard of care for their claims that appellees 
were negligent in treating and diagnosing Collette’s complica- 
tions. The Thones contend that compliance with an instruction 
manual supplied by BioEnterics, the alleged manufacturer of 
Collette’s gastric band, is itself the proper standard of care for 
diagnosing and treating complications related to the band. In 
making this argument, the Thones invoke what might, for the 
sake of convenience, be called the manufacturer-instruction 
exception to expert testimony. 

On the theory that reasonable physicians do not deviate from 
instructions supplied by the manufacturers of drugs or devices, 
a number of courts hold that even without expert testimony 
indicating whether the instructions set the standard of care, a 
physician’s failure to follow those instructions is prima facie 
evidence of negligence.'’ A minority of courts reject the idea that 


5 Thomas v. Corso, 265 Md. 84, 288 A.2d 379 (1972). 
'6 Hastings v. Baton Rouge Gen. Hosp., 498 So. 2d 713 (La. 1986). 


7 See, e.g., Rodriguez v. Jackson, 118 Ariz. 13, 574 P.2d 481 (Ariz. App. 
1977); Garvey v. O’ Donoghue, 530 A.2d 1141 (D.C. 1987); Ohligschlager v. 
Proctor Comm. Hosp., 55 Il. 2d 411, 303 N.W.2d 392 (1973); Terrebonne v. 
Floyd, 767 So. 2d 758 (La. App. 2000); Nolan v. Dillon, 261 Md. 516, 276 
A.2d 36 (1971). 
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a manufacturer’s instruction constitutes prima facie evidence of 
the standard of care. Instead, these courts hold that when unac- 
companied by expert testimony, a manufacturer’s instructions 
provide only “‘some evidence’” of the standard.'* 

Because the Thones cannot avoid summary judgment unless 
they make out a prima facie case of medical malpractice,' 
the difference between these two views is significant in this 
case. We need not choose between these views here, however, 
because we conclude that the BioEnterics manual is not suf- 
ficient to trigger the manufacturer-instruction exception. Our 
conclusion is predicated on the fact that cases applying the 
manufacturer-instruction exception involved either a physician’s 
alleged failure to follow instructions for the use of drugs” or a 
medical attendant’s failure to follow specific operating instruc- 
tions for basic medical instruments such as an electrosurgical 
mole remover,”! a heating pad,” and a wound stapler.*? In 
contrast, the Thones’ allegations—and the instructions in the 
BioEnterics manual—primarily relate to diagnosing and treat- 
ing complications involving the gastric band. 

The Louisiana Court of Appeal was presented with a similar 
situation in Vinson vy. Salmon. There, a burn victim claimed 
that compliance with an article in a medical journal describ- 
ing the proper treatment for burns was the standard of care 
under a Louisiana case applying the manufacturer-instruction 
exception. The court disagreed: “The Terrebone'*! case involved 


'8 Craft v. Peebles, 78 Haw. 287, 300, 893 P.2d 138, 151 (1995). See, Morlino 
v. Medical Center, 152 N.J. 563, 706 A.2d 721 (1998); Spensieri v. Lasky, 
94 N.Y.2d 231, 723 N.E.2d 544, 701 N.Y.S.2d 689 (1999); Grayson v. State 
By Children’s Hosp., 838 P.2d 546 (Okla. Civ. App. 1992); Ramon By and 
Through Ramon v. Farr, 770 P.2d 131 (Utah 1989). 


'9 See Cerny, supra note 2. 


2 See, e.g., Rodriguez, supra note 17 (Streptomycin); Garvey, supra note 17 
(Tobramycin); Ohligschlager, supra note 17 (Sparine). 


' Monk v. Doctors Hospital, 403 F.2d 580 (D.C. Cir. 1968). 
Burke v. Pearson, 259 S.C. 288, 191 S.E.2d 721 (1972). 

3 Christiana v. Sudderth, 841 So. 2d 911 (La. App. 2003). 
4 Vinson v. Salmon, 786 So. 2d 913 (La. App. 2001). 
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the specific timing of a drug dosage. In contrast, the present 
matter involves more complex medical issues, including the 
appropriateness of the diagnosis and treatment provided by 
[the treating physician]. Thus, the cited case is not persuasive 
support of plaintiff’s position.”*° Like the Louisiana Court of 
Appeal, we recognize that treating and diagnosing a patient 
involves a multitude of variables and extrinsic considerations 
which make such activities highly complex. This suggests 
that a physician’s decisions regarding treatment and diagnosis 
should not be scrutinized according to a rigid set of black-letter 
instructions. We therefore conclude that without expert testi- 
mony, the BioEnterics manual has no bearing on the standard 
of care governing appellees’ decisions about how to diagnose 
and treat Thone’s ailments. 

The Thones also rely on the manufacturer-instruction excep- 
tion for their claim that appellees were negligent in failing to 
convey the BioEnterics manual’s warnings about the dangers of 
using nonsteroidal anti-inflammatory drugs (NSAIDs) after the 
band was installed. The manual specifically indicates that such 
drugs ought to be used “with caution” because they can increase 
the risk that the stomach lining around the device will erode. 
Collette was using a prescription anti-inflammatory when she 
had the device installed and claims appellees knew this yet 
never warned her about the dangers of such use. 

However, the rationale behind the manufacturer-instruction 
exception is that a reasonable physician would not violate a 
manufacturer’s specific instructions when using a drug or device. 
Even if we were to agree that the manufacturer-instruction 
exception should apply in the context of patient counseling, 
we note that the BioEnterics manual does not specifically 
instruct physicians to warn patients about the risks of combin- 
ing NSAIDs with gastric bands. In fact, the manual does not 
even instruct physicians to discontinue use of such medications; 
it simply advises that they be used cautiously. As a result, no 
reasonable argument can be made that appellees violated an 
explicit instruction in the BioEnterics manual by not advising 
Collette of the dangers of continuing to use NSAIDs. 


6 Vinson, supra note 24, 786 So. 2d at 916 (emphasis supplied). 
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In sum, the lack of expert testimony does not preclude the 
Thones from proving the standard of care with respect to their 
claim that appellees were negligent in waiting 5 days to treat 
Collette. Pursuant to the common-knowledge exception, a lay- 
person can infer that a reasonable physician would not wait 5 
days before rendering aid to a patient in Collette’s condition. 

However, the BioEnterics manual does not trigger the 
manufacturer-instruction exception in this case. As such, the 
lack of expert testimony proves fatal to the Thones’ claims that 
appellees committed negligence by deviating from the instruc- 
tions set forth in the BioEnterics manual when attending to 
Collette’s ailments. We therefore turn to a discussion of the 
other two elements of a prima facie case of medical malpractice 
as they relate to the Thones’ delay-of-treatment claim. 


2. DEVIATION FROM STANDARD OF CARE 

Having concluded that expert testimony is unnecessary to 
prove that a reasonable physician would not leave a patient 
vomiting blood and languishing in pain for a period of 5 days 
without some care, the next issue is whether the Thones can 
raise a genuine issue as to whether appellees deviated from that 
standard of care. More precisely, the specific issue is whether 
the Thones provided sufficient evidence that appellees in fact 
failed to treat Collette for the 5-day period between May 16 
and 21, 2002. 

In discussing medical malpractice claims, some courts make 
the blanket holding that expert testimony is necessary for all 
three elements, including the element concerning the defen- 
dant’s deviation from the standard of care.*’ Other courts are 
more particular and hold that “[e]xpert testimony is generally 
required in medical malpractice cases to establish the standard 
of care and to prove causation, except where the lack of reason- 
able care or the existence of proximate cause is apparent to the 
average layman from common knowledge or experience.”** The 


27 See, e.g., Travers v. District of Columbia, 672 A.2d 566 (D.C. 1996). 

28 Williamson v. Amrani, 283 Kan. 227, 244, 152 P.3d 60, 72 (2007). See, also, 
Cox v. Jones, 470 N.W.2d 23 (lowa 1991); Rodriguez v. Clarke, 400 Md. 39, 
926 A.2d 736 (2007). 
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rationale is that the standard of care and proximate causation 
tend to involve highly technical matters “outside the knowledge 
of the average person without specialized training.’”? As such, 
other than a situation in which the applicable standard of care 
or causation are sufficiently obvious that they may be inferred 
without proof, establishing those two elements either requires 
expert testimony or, in the case of the standard of care, a manu- 
facturer’s instruction. We have also indicated that a physician’s 
own admission may suffice to establish the standard of care or 
proximate causation.” 

In contrast, however, identifying a deviation from an estab- 
lished standard of care has the potential to be much more 
straightforward. In many cases, proof that the physician devi- 
ated from an established standard may require nothing more 
than some credible testimony from a lay witness that the phy- 
sician did or did not conform to the standard. For example, in 
Healy v. Langdon,*' the plaintiff, James Healy, submitted an 
affidavit in which he asserted that his wife’s physician failed 
to properly inform the Healys of the risks associated with her 
chemotherapy. Healy had already presented evidence suggest- 
ing that a reasonable physician would have advised a patient 
of the risks associated with chemotherapy. Although Healy was 
a layperson, we held that his affidavit was sufficient to raise a 
genuine issue of fact as to whether the physician in fact devi- 
ated from the standard of care by not properly informing the 
Healys of the risks involved.” 

[8] The result in Healy supports the conclusion that lay tes- 
timony may suffice to establish a defendant’s deviation from 
the standard of care. We need not resolve here whether the 
ability to establish the deviation element with lay testimony is 
an exception or the norm. Instead, we simply conclude that this 
case presents a situation in which lay testimony alone is suf- 
ficient to show a deviation from the standard of care. 


2° Perkins v. Susan B. Allen Memorial Hosp., 36 Kan. App. 2d 885, 888, 146 
P.3d 1102, 1105-06 (2006). 


20 Healy v. Langdon, 245 Neb. 1, 511 N.W.2d 498 (1994). 
31 Id. 
2 See id. 
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We have already established that a reasonable physician 
would not leave a patient in severe abdominal distress for 5 
days without taking some remedial measures, absent clear 
justification. Identifying a deviation from this standard would 
require nothing more than testimony from a witness with per- 
sonal knowledge as to whether appellees did in fact neglect 
Collette for 5 days. 

As was true in Healy, it appears the only admissible evi- 
dence on this point is Collette’s own affidavit in which she 
asserts that she was neglected by appellees during the 5-day 
period. Although appellees dispute this assertion, we must 
view the facts in a light most favorable to the Thones, the 
nonmoving party, by giving them the benefit of the doubt in 
factual disputes.*? We hold that Collette’s assertions of neglect 
create a genuine issue of material fact. We turn, therefore, to 
the third and final element of the Thones’ medical malpractice 
claim—proximate causation. 


3. PROXIMATE CAUSATION 

[9] Appellees offered expert testimony indicating that any 
acts or omissions of appellees were not the proximate cause 
of Collette’s injuries. This evidence shifted the burden to the 
Thones to provide contrary evidence on the issue of proximate 
causation. In the medical malpractice context, the element of 
proximate causation requires proof that the physician’s devia- 
tion from the standard of care caused or contributed to the 
injury or damage to the plaintiff.*° 

[10-12] Expert testimony is almost always required to prove 
proximate causation. Nevertheless, as with the standard of care, 
the common-knowledge exception applies to proximate causa- 
tion in professional negligence cases. Thus causation may be 
inferred without expert testimony if the causal link between the 
defendant’s negligence and the plaintiff’s injuries is sufficiently 


33 See Plowman, supra note 4. 
34 See, Cerny, supra note 2; Casey, supra note 6. 
35 Hamilton v. Bares, 267 Neb. 816, 678 N.W.2d 74 (2004). 
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obvious to laypersons.*° We note, however, that whether a 
causal link is sufficiently obvious that it may be inferred under 
the common-knowledge exception is a separate inquiry from 
whether a defendant’s negligence is sufficiently plain that it, 
too, may be inferred by laypersons. As such, it does not nec- 
essarily follow that causation can be inferred pursuant to the 
common-knowledge exception simply because a physician’s 
negligence might be so inferred. 

Given their total lack of expert testimony in this case, the 
Thones can only survive summary judgment if the injuries 
to Collette’s gastrointestinal system so obviously stem from 
appellees’ alleged 5-day delay in treating her that the causal 
link may be inferred even by laypersons. 

In addressing this question, we are persuaded by Parker v. 
Central Kansas Medical Center," a case in which a patient who 
suffered injuries to her abdomen and colon during a horse riding 
accident sued a physician because the physician had refused to 
operate on her. The plaintiff in Parker asserted that, among other 
things, the physician’s “refusal to examine, diagnose, or treat” 
her was obviously the cause of her injuries under the common- 
knowledge exception.** The court disagreed, noting that “without 
expert testimony, a jury of laypersons would not be competent 
to decide whether any of plaintiff’s post-accident complications 
were caused by [the physician’s] conduct or whether such com- 
plications were merely the result of her injuries sustained as a 
consequence of the horse riding accident.” 

The same can be said of this case. Without expert testi- 
mony, it would be impossible for a layperson to conclude that 
Collette’s ultimate injuries were caused specifically by a 5-day 
delay in treating her. There is nothing to rebut the suggestion 
that Collette would have suffered the same amount of harm no 


36 See, McVaney v. Baird, Holm, McEachen, 237 Neb. 451, 466 N.W.2d 499 
(1991); Williamson, supra note 28. 


37 Parker v. Central Kansas Medical Center, 178 F. Supp. 2d 1205 (D. Kan. 
2001). 


38 Td. at 1214. 
° Td. 
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matter how diligent appellees had been. Therefore, despite their 
ability to satisfy the elements in their prima facie case concern- 
ing the standard of care and appellees’ deviation from it, sum- 
mary judgment was nonetheless appropriate given the Thones’ 
lack of evidence on the issue of proximate causation. 


VI. CONCLUSION 

The Thones attempt to account for their lack of expert 
testimony on the proper standard of care by invoking the 
common-knowledge and manufacturer-instruction exceptions. 
We conclude that the BioEnterics manual does not establish the 
standard of care. As such, summary judgment was proper for 
the Thones’ negligence claims based on the alleged failure to 
follow the manufacturer’s instruction manual. 

The Thones have raised a genuine question of material fact 
that appellees’ 5-day delay in treating Collette was negligent 
under the common-knowledge exception. However, we none- 
theless find that their failure to provide expert testimony on the 
issue of proximate causation is fatal to this claim. We therefore 
affirm the district court’s summary judgment. 

AFFIRMED. 

ConnoLLY, J., participating on briefs. 

STEPHAN, J., not participating. 

GERRARD, J., concurring. 

I agree with the majority regarding the general legal prin- 
ciples applicable to this case and with the affirmance of the 
district court’s summary judgment. But my review of the record 
leads me to a different analytical framework. The majority 
opinion identifies the plaintiffs’ two theories of recovery as (1) 
the “Negligent Treatment” that was allegedly inconsistent with 
the manufacturer’s instructions and (2) the “5-Day Delay” in 
treatment after Collette Thone’s symptoms developed. I agree 
with the majority that the plaintiffs did not present sufficient 
evidence to sustain either theory. But I reach that conclusion for 
different reasons. 

To begin with, I find it unnecessary to address the standard 
of care for the “negligent treatment” claim because the record 
clearly establishes the plaintiffs’ lack of competent evidence 
with respect to causation. Collette’s affidavit asserts that the 
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defendants departed from the alleged “standard of care,” i.e., 
the manufacturer’s instructions for the gastric band, in several 
ways. In particular, the plaintiffs claim that the defendants did 
not warn Collette of the risks associated with the procedure 
or the use of anti-inflammatory drugs, did not immediately 
remove the band or perform an x ray after her symptoms pre- 
sented, did not perform an upper gastrointestinal tract x ray 
(GI) preoperatively or before band inflation or adjustment, and 
performed her first adjustment less than 6 weeks after her oper- 
ation. Collette asserted in her affidavit that “[h]ad Defendants 
gone in and removed the band at the onset of [her] vomiting 
and abdominal pain, the band could have been removed via 
laparoscopy, rather than cutting [her] open from the top to the 
bottom of her stomach.” 

But those are precisely the sort of conclusions that must be 
supported by expert medical testimony. As the majority opinion 
observes, causation may be inferred without expert testimony 
only if the causal link between the defendants’ negligence and 
the plaintiff’s injuries is sufficiently obvious to laypersons. 
And neither Collette nor her mother, as lay witnesses, are 
qualified to establish a causal link between the plaintiffs’ dam- 
ages and any of the defendants’ claimed deviations from the 
manufacturer’s instructions. For example, a determination of 
whether Collette’s gastric band could have been immediately 
removed by laparoscopy, rather than more invasive surgery, is 
beyond her expertise as a lay witness. Whether a preoperative 
GI would have prevented Collette’s complications is beyond 
her expertise. And Collette does not aver that her decision to 
have the band installed, or any subsequent actions, would have 
been different had she been more informed of the risks associ- 
ated with the procedure. 

In short, there is no competent evidence in the record to 
rebut the defendants’ evidence that their alleged deviations 
from the manufacturer’s instructions did not proximately cause 
the plaintiffs’ damages. And given that, I see no need to opine 
on the more difficult question whether the manufacturer’s 
instructions were evidence of the standard of care. 

I also have a different view with respect to the plaintiffs’ claim 
of damages from a “5-day delay” in treating Collette’s injuries. 
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She alleged, supported by her affidavit, that she endured pain 
and suffering during the 5 days between May 16, 2002, when 
she was admitted to the hospital, and the May 21 exploratory 
laparotomy and removal of the gastric band. According to 
the majority opinion, the plaintiffs’ evidence would support a 
finding that the defendants completely failed to treat Collette 
during that time and that this lack of treatment breached the 
standard of care. 

However, I read the record differently on this issue. In par- 
ticular, I do not believe that the plaintiffs presented competent 
evidence of a breach of the standard of care. The defendants’ 
affidavits averred the following sequence of events: 

On December 10, 2001, [Collette] underwent place- 
ment of a laparoscopic adjustable gastric band. On May 
16, 2002, [she] ate some foods that would not go through 
the band and experienced a prolonged episode of intense 
esophageal spasms and retching which lasted for approxi- 
mately 16 hours. She was seen in a Loveland, Colorado 
emergency room, and then transferred to the office of 
Western Surgical Group. There, Dr. Holloway examined 
her and removed all of the fluid from her band. He then 
admitted her to [RWMC] with orders for her to have noth- 
ing by mouth. 

At RWMC, [Collette] was monitored, and given IV 
fluids, and pain medications. When her symptoms contin- 
ued, an upper GI was performed, and reportedly indicated 
an obstruction at the level of the band, which appeared 
to have migrated distally. [Collette] was scheduled for a 
revision of her lap band. Due to a change in [Collette’s] 
condition, however, Dr. Holloway instead performed a 
laparoscopy followed by an exploratory laparotomy on 
May 21, 2002. Finding that there was a gastric perfora- 
tion, he removed the adjustable gastric band, and per- 
formed a partial gastric resection. 

[Collette] was dismissed from the hospital on May 
30, 2002. By that time, she was ambulating without dif- 
ficulty, had good pain control, and was tolerating her diet 
well. Testing at that time revealed no evidence of any 
gastric leak. 
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Admittedly, Collette’s affidavit avers, quite generally, that 
when she was admitted to the hospital, “[t]he Defendants 
waited five days before the[y] did anything.” But that statement 
appears in her affidavit as a response to quoted sections of 
the manufacturer’s instructions, which identify circumstances 
under which removal of the gastric band may be necessary. 
Read in context, it is obvious that the statement that the defen- 
dants “waited five days before the[y] did anything” means that 
despite her symptoms, the defendants waited 5 days to remove 
the gastric band—not that the defendants did absolutely nothing 
to diagnose or treat Collette while she was hospitalized. 

And the plaintiffs’ complaint alleges, consistent with the 
defendants’ evidence, that Collette was admitted to the hospital 
on May 16, 2002, and that Dr. Holloway drained the fluid from 
the gastric band. (The band is placed around the stomach and 
inflated with sterile saline to create the proper stoma diameter, 
and the stoma size can be adjusted postoperatively by inject- 
ing or aspirating saline.) The plaintiffs also alleged that x rays 
were taken on May 19 and reviewed on May 20. In sum, the 
allegations in the plaintiffs’ complaint are consistent with the 
defendants’ evidence and contradict the possibility that the 
defendants completely failed to treat Collette during her initial 
5-day hospital stay. 

In short, the defendants presented evidence that when Collette 
presented, they deflated her gastric band and admitted her to the 
hospital for observation. When she did not improve, diagnostic 
procedures were performed and the defendants performed sur- 
gery and removed the gastric band. The plaintiffs’ complaint is 
consistent with this account, and I do not read Collette’s affi- 
davit as contradicting it. In other words, the factual issue pre- 
sented by this record is not whether the defendants completely 
failed to treat Collette—it is whether the defendants’ treatment 
met the standard of care. 

Therefore, it was the plaintiffs’ burden to present evidence 
contradicting the defendants’ evidence that their treatment did 
not breach the standard of care. More specifically, it was the 
plaintiffs’ burden to present expert medical testimony to support 
a finding that the defendants’ treatment fell below the standard 
of care. The plaintiffs’ claim, essentially, is that the defendants 
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should not have waited 5 days to remove Collette’s gastric 
band. That claim must be supported by expert opinion. Without 
it, the plaintiffs did not rebut the defendants’ prima facie case 
that they did not breach the standard of care during the 5-day 
span at issue. 

For those reasons, I conclude that the plaintiffs failed to 
show a genuine issue of material fact precluding judgment as a 
matter of law, and I concur in the judgment. 
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HEAVICAN, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCormack, and MILLER-LERMAN, JJ. 


HEavican, C.J. 
I. INTRODUCTION 

The primary issue presented by this case is the interpreta- 
tion of the revocable trust of Ervin W. Blauhorn. In particular, 
this court is faced with the question of whether Ervin’s trust 
specifically waived the apportionment of the estate tax against 
the beneficiaries of property received from the estate of Ervin’s 
wife, Bonnie Blauhorn. 


II. FACTS 

The facts of this case are generally undisputed. This appeal 
centers on the revocable trusts of Ervin and Bonnie, a married 
couple. There were no children born of Ervin and Bonnie’s 
marriage; however, the couple had many nieces and neph- 
ews. Ervin’s sister had married Bonnie’s brother, and five 
children were born of that marriage. These five individuals— 
Nancy L. Cockle, Janet M. Bridges, Ronald L. Scharvin, 
Linda K. Frank, and Kathleen A. Felker (referred to collectively 
as the Scharvins)—are related to both Ervin and Bonnie by 
blood and are the appellants in this action. In addition, Ervin 
had at least 13 other nieces and nephews. It appears that these 
13 individuals, collectively the Blauhorns, were related by 
blood only to Ervin. 

Ervin and Bonnie set up their estate plan by the use of a 
qualified terminable interest property (QTIP) trust that qualified 
for the marital deduction. The purpose behind this plan was to 
avoid federal estate tax liability upon the death of the first of 
the couple. However, this tax would later be imposed on the 
estate of the surviving spouse. 

Bonnie died on January 27, 1997. Her credit shelter and 
QTIP trust provided generally that Ervin would receive the 
income from the trust property during his life and that at his 
death, the property would go to the Scharvins. Ervin and Janet 
were the copersonal representatives of Bonnie’s estate and 
cotrustees of Bonnie’s trusts. No federal estate tax was due 
upon Bonnie’s death. 
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On December 17, 1997, Ervin executed a will, as well as 
the Ervin W. Blauhorn Revocable Trust Agreement, which was 
subsequently amended on three occasions. Pursuant to this will 
and trust, the Blauhorns were to inherit Ervin’s property. Ervin 
died on December 26, 2001. At some point during the admin- 
istration of Ervin’s estate, the Scharvins were asked to pay a 
portion of the tax due from the estate, but refused to do so. 
The Scharvins based this refusal on article X of Ervin’s trust 
agreement, which they argued evinced an intention on Ervin’s 
part to waive any right of reimbursement against the Scharvins. 
Article X provides: 

All the debts against Settlor’s estate shall be paid as 
soon after Settlor’s death as can conveniently be done. 
County inheritance tax shall be payable from the share 
of each beneficiary. Federal or state estate tax payable by 
Settlor’s estate shall be allocated as follows with no right 
of reimbursement from any recipient or beneficiary of any 
such property whether or not such property passes under 
this Will. First the amount of the exemption equivalent 
for the unified credit available under the Internal Revenue 
Code at the time of Settlor’s death shall be subtracted 
from the amount devised to the residual heirs of Settlor’s 
estate. Then the federal and state estate tax shall be allo- 
cated among the remaining beneficiaries according to the 
remaining balance received. 

On April 10, 2003, Ervin’s trustee filed a petition to register 
and interpret the trust, requesting the county court to order the 
Scharvins to reimburse the trust $97,189 for federal estate tax 
paid and $11,644.55 for inheritance tax paid. On December 
20, 2005, the county court granted the trustee’s request with 
respect to the federal estate tax and entered judgment in favor 
of the trust for $97,189. This amount was calculated by sub- 
tracting from Ervin’s actual tax liability the amount of tax that 
would have been owed by Ervin’s estate had his estate not also 
included Bonnie’s assets. Then, on April 12, 2006, the county 
court entered an order determining the state inheritance tax 
owed by the various beneficiaries of both Ervin’s and Bonnie’s 
estates (i.e., the Scharvins and the Blauhorns). The Scharvins 
appeal, and the trust cross-appeals. 


IN RE ERVIN W. BLAUHORN REVOCABLE TRUST 259 
Cite as 275 Neb. 256 


Il. ASSIGNMENTS OF ERROR 

On appeal, the Scharvins argue, renumbered and restated, 
that the county court erred in (1) ordering the Scharvins to 
reimburse the trust for federal estate tax paid, (2) considering 
the affidavit of Clifford Messner, (3) ordering the Scharvins to 
reimburse the trust for Nebraska inheritance tax paid, (4) grant- 
ing the trust’s motion for summary judgment, and (5) denying 
the Scharvins’ motion for summary judgment. 

On cross-appeal, the trust argues that the county court should 
have awarded prejudgment interest. 


IV. STANDARD OF REVIEW 

[1,2] The interpretation of the terms of a trust is a ques- 
tion of law.' Regarding matters of law, an appellate court has 
an obligation to reach a conclusion independent of that of the 
trial court.’ 

[3] An appellate court reviews estate tax apportionment pro- 
ceedings de novo on the record.? 

[4] Statutory interpretation is a question of law, which an 
appellate court resolves independently of the trial court.* 


V. ANALYSIS 


1. Ervin’s Trust Dip Not SPECIFICALLY WAIVE 
ALLOCATION OF TAX 


(a) Federal Estate Tax 

In their first assignment of error, the Scharvins argue the 
county court erred in ordering them to reimburse the trust for a 
portion of the federal estate tax paid by the trust. We note at the 
outset that the Nebraska estate tax is not at issue in this appeal. 
The Scharvins argue that article X of Ervin’s trust agreement 
waived any right of recovery against them and that instead, 
the full estate tax should be paid by the Blauhorns as bene- 
ficiaries under Ervin’s trust. In particular, the Scharvins draw 


' See, In re Trust of Rosenberg, 273 Neb. 59, 727 N.W.2d 430 (2007); Smith 
v. Smith, 246 Neb. 193, 517 N.W.2d 394 (1994). 


> See Smith v. Smith, supra note 1. 
3 See In re Estate of Detlefs, 227 Neb. 531, 418 N.W.2d 571 (1988). 
4 In re Interest of Kevin K., 274 Neb. 678, 742 N.W.2d 767 (2007). 
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our attention to the following language in article X: “[T]ax pay- 
able by Settlor’s estate shall be allocated as follows with no right 
of reimbursement from any recipient or beneficiary of any such 
property whether or not such property passes under this Will.” 

Some background as to the estate law principles at play is 
helpful to a full understanding of the issue presented by this 
case. Prior to 1981, the Internal Revenue Code permitted a 
maximum marital deduction of 50 percent of the value of the 
estate to the first spouse to die.* This deduction was only avail- 
able if the surviving spouse was given control over the disposi- 
tion of the marital property at the time of the surviving spouse’s 
death.® This all changed with the Economic Recovery Tax Act 
of 1981, which essentially created the QTIP trust.’ In discussing 
the need for the QTIP trust, the 11th Circuit has observed: 

As divorce and remarriage rates rose, Congress became 
increasingly concerned with the difficult choice facing 
those in second marriages, who could either provide for 
their spouse to the possible detriment of the children of a 
prior marriage or risk under-endowing their spouse to pro- 
vide directly for the children. In the Economic Recovery 
Tax Act of 1981, Congress addressed this problem by 
creating the QTIP exception to the terminable property 
rule. According to the House of Representatives Report, 
the QTIP trust was designed to prevent a decedent from 
being “forced to choose between surrendering control of 
the entire estate to avoid imposition of estate tax at his 
death or reducing his tax benefits at his death to insure 
inheritance by the children.”® 

The current allowance for QTIP trusts is found in I.R.C. 
§§ 2044 and 2056(b)(7)(B) (2000). 

As the facts above indicate, Bonnie and Ervin’s estate plan 
employed a QTIP trust. Bonnie, as the first to die, left a life 
interest in her property to Ervin with the remainder interest 


> Matter of Will of Adair, 149 N.J. 591, 695 A.2d 250 (1997). 

® Td. 

T Id. 

8 Estate of Shelfer v. C.LR., 86 F.3d 1045, 1049 (11th Cir. 1996). 
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to the Scharvins. No tax was paid on Bonnie’s estate. When 
Ervin died, his property was left to the Blauhorns, while the 
life interest he held in Bonnie’s property was extinguished and 
the Scharvins received full ownership of the property. Tax was 
owed (and eventually paid) by Ervin’s estate. It is reimburse- 
ment for a portion of this tax which is at issue in this case. 
Section 2207A of the Internal Revenue Code is instru- 
mental in answering this question. That section provides in 
relevant part: 
(a) Recovery with respect to estate tax 
(1) In general 
If any part of the gross estate consists of property the 
value of which is includible in the gross estate by reason 
of section 2044 (relating to certain property for which 
marital deduction was previously allowed), the decedent’s 
estate shall be entitled to recover from the person receiv- 
ing the property the amount by which— 
(A) the total tax under this chapter which has been 
paid, exceeds 
(B) the total tax under this chapter which would have 
been payable if the value of such property had not been 
included in the gross estate. 
(2) Decedent may otherwise direct 
Paragraph (1) shall not apply with respect to any prop- 
erty to the extent that the decedent in his will (or a revo- 
cable trust) specifically indicates an intent to waive any 
right of recovery under this subchapter with respect to 
such property.’ 
Prior to 1997, § 2207A(a)(2) provided only that “Decedent 
may otherwise direct by will[.] Paragraph (1) shall not apply 
if the decedent otherwise directs by will.”!” 
[5] As an initial matter, we note that Congress’ general intent 
with respect to the federal estate tax is that it be governed by 
state law and that absent contrary congressional enactments, 


° LR.C. § 2207A(a) (2000). 
1 TRC. § 2207A(a)(2) (1994). 
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state law governs the allocation of tax burden.'' However, we 
conclude that § 2207A directly applies to the question pre- 
sented by this appeal and, as such, is a contrary congressional 
enactment. As a result, we conclude that § 2207A preempts 
any applicable state law to the extent that state law might pur- 
port to deal with the payment of federal estate tax attributable 
to OTIP.™ 

Under § 2207A, Ervin’s estate is entitled to recover from 
the Scharvins the tax paid by the estate that would not have 
been owed had Bonnie’s property not been included in Ervin’s 
estate. But § 2207A does provide an exception for Ervin that 
if he, by will or trust, “otherwise direct[ed]” by “specifically 
indicat[ing] an intent to waive any right of recovery under this 
subchapter,” then no recovery is allowed. 

The question of whether a decedent “otherwise direct[ed]’ 
has previously been addressed by other jurisdictions. For exam- 
ple, in Matter of Estate of Gordon,"* the court, in interpreting 
the pre-1997 version of § 2207A, concluded that specific refer- 
ence to QTIP was required in order to “‘otherwise direct... . 
by will.” Other jurisdictions have followed suit.'* Our research 


"" Riggs v. Del Drago, 317 U.S. 95, 63 S. Ct. 109, 87 L.E. 106 (1942). 


2 See, e.g., Cleveland v. Compass Bank, 652 So. 2d 1134 (Ala. 1994); In re 
Estate of Klarner, 113 P.3d 150 (Colo. 2005); In re Probate of Will of Lee, 
389 N.J. Super. 22, 910 A.2d 634 (2006). Cf. Matter of Estate of Meyer, 702 
N.E.2d 1078 (Ind. App. 1998) (finding that § 2207B dealing with reimburse- 
ment resulting from retained life interest preempted state law). 


3 Matter of Estate of Gordon, 134 Misc. 2d 247, 248, 510 N.Y.S.2d 815, 816 
(1986). 


4 See Firstar Trust Co. v. First Nat. Bank of Kenosha, 197 Wis. 2d 484, 541 
N.W.2d 467 (1995). But see In re Estate of Miller, 230 Ill. App. 3d 141, 
595 N.E.2d 630, 172 Ill. Dec. 269 (1992) (interpreting pre-1997 version 
of § 2207A). Cf., In re Estate of Klarner, supra note 12 (where § 2207A 
also preempted state estate tax, specific reference to QTIP trust or § 2207A 
required in order to waive recovery of state estate tax); Matter of Will of 
Adair, supra note 5, 149 N.J. at 604, 659 A.2d at 257 (under state statute, 
court concluded generalized language regarding payment of tax was insuf- 
ficient to “evidence[] an intent[] to exonerate”); Matter of Estate of Gordon, 
supra note 13 (in addition to concluding that specific reference required 
under § 2207A for federal estate tax, court concluded that such reference 
was also required under state estate tax). 
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has revealed no cases interpreting the current, i.e., 1997, ver- 
sion of § 2207A. We note, however, that the current version is 
more specific than its predecessor with respect to waiver. We 
conclude, therefore, that the 1997 amendment only reinforces 
the correctness of prior decisions. 

[6] In addition, a plain reading of the statute supports requir- 
ing a specific reference to QTIP. Statutory language is to be 
given its plain and ordinary meaning. An appellate court will 
not resort to interpretation to ascertain the meaning of statu- 
tory words which are plain, direct, and unambiguous.'* Section 
2207A provides that “an intent to waive any right of recovery 
under this subchapter’ must be specifically made. (Emphasis 
supplied.) A plain reading of the language shows that some 
reference to “this subchapter,’ in other words, § 2207A(a), is 
necessary in order to show a testator’s intent to waive the right 
to recovery. '® 

The language of article X of Ervin’s trust agreement, which 
was signed after the effective date of the current version of 
§ 2207A, indicated that there was to be no right of reimburse- 
ment against recipients or beneficiaries. However, we conclude 
that such was insufficient to waive the trust’s right of reimburse- 
ment under that section. As is detailed above, this is so because 
there was no reference to § 2207A, or even to the QTIP trust 
or property, in article X, and thus no language “specifically 
indicat[ing] an intent to waive any right of recovery under this 
subchapter” as required by § 2207A. The county court did not 
err in ordering the Scharvins to reimburse the trust for a portion 
of the federal estate tax paid by the estate, and the Scharvins’ 
first assignment of error is without merit. 


(b) Affidavit of Clifford Messner 
In their second assignment of error, the Scharvins argue 
that the county court erred in considering the affidavit of 
Clifford Messner. Messner was an attorney for Ervin’s estate. 
In his affidavit, Messner averred that he was the attorney who 


5 Zach v. Nebraska State Patrol, 273 Neb. 1, 727 N.W.2d 206 (2007). 


'6 See, also, H.R. Rep. No. 105-220 (1997), 105th Cong., Ist Sess., reprinted 
in 1997 U.S.C.C.A.N. 1129; 26 C_ER. § 20-2207A-1(e) (2007). 
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prepared the federal estate tax return for the estate. A copy of 
that return was attached to the affidavit and indicated that a 
total of $131,229 was paid in federal estate tax. Also attached 
to the affidavit was a copy of a federal estate tax return com- 
pleted without the inclusion of Bonnie’s property that passed 
under her QTIP trust. That calculation shows the federal estate 
tax due without the inclusion of Bonnie’s property would have 
been $34,040. 

The Scharvins contend that this affidavit and an unverified 
allegation in the petition to register and interpret the trust are 
the only evidence of the amount “supposedly due and owing 
... for the federal estate tax.”'’ The Scharvins argue that while 
Messner’s affidavit states that Messner is an attorney, “it does 
not set forth his expertise in preparing federal estate tax returns 
or indicate that the calculations were correctly made.’'® As 
such, the Scharvins argue that the affidavit was not competent 
under Neb. Rev. Stat. § 25-1334 (Reissue 1995). 

[7] Section 25-1334 provides in part that “[s]upporting and 
opposing affidavits shall be made on personal knowledge, shall 
set forth such facts as would be admissible in evidence, and 
shall show affirmatively that the affiant is competent to testify 
to the matters stated therein.” 

The Scharvins’ argument is without merit. Messner, as the 
attorney who actually completed the federal estate tax return for 
the estate, was competent to testify to the amount he calculated 
as being due on that return. In addition, Messner was compe- 
tent to testify about the alternative calculation he performed 
wherein he omitted Bonnie’s property from the estate. 

The Scharvins’ complaint seems to be that there is nothing 
to suggest that Messner’s calculations were correct. However, 
Messner’s calculations were the only evidence of the tax 
imposed upon the estate or of the amounts that would have 
been due without the inclusion of Bonnie’s property in the 
estate. In opposing the trust’s motion for summary judgment, 
the Scharvins had the opportunity to enter into the record evi- 
dence showing that Messner’s calculations were incorrect. No 


'’ Brief for appellants at 16. 
8 Td. 
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such evidence was introduced. As such, the county court did 
not err in considering Messner’s affidavit. The Scharvins’ sec- 
ond assignment of error is also without merit. 


(c) Nebraska Inheritance Tax 
In their third assignment of error, the Scharvins argue that 
the county court erred in assessing Nebraska inheritance tax 
against them. We have considered the Scharvins’ assignment of 
error and conclude that it is without merit. 


(d) Remaining Assignments of Error 
Because the county court did not err in finding that the trust 
was entitled to reimbursement for federal estate tax and inheri- 
tance tax, we conclude that the two remaining assignments of 
error—that the county court erred in granting the Blauhorns’ 
motion for summary judgment while denying the Scharvins’ 
motion—are without merit. 


2. Cross-APPEAL 

Ervin’s trustee has filed a purported cross-appeal in this case. 
While the trustee’s cross-appeal is noted on the cover of the 
brief and set forth in a separate division of the brief, the brief 
submitted contains no assignments of error. Neb. Ct. R. of Prac. 
9D(4) (rev. 2006) requires that briefs on cross-appeal be “pre- 
pared in the same manner and under the same rules as the brief 
of appellant.’ And rule 9D(1)(e) requires “[a] separate, concise 
statement of each error a party contends was made by the trial 
court ... .” Because the trust’s brief on cross-appeal does not 
comply with our rules, we need not address the cross-appeal. 


VI. CONCLUSION 

We conclude that the county court did not err in grant- 
ing the trust’s motion for summary judgment and denying the 
Scharvins’ motion. The Scharvins are required to reimburse the 
trust for $97,189, and they are also required to pay a portion of 
the inheritance tax as found by the county court. The order of 

the county court is affirmed. 
AFFIRMED. 
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Summary Judgment. Summary judgment is proper when the pleadings and 
evidence admitted at the hearing disclose no genuine issue regarding any material 
fact or the ultimate inferences that may be drawn from those facts and that the 
moving party is entitled to judgment as a matter of law. 

Summary Judgment: Appeal and Error. In reviewing a summary judgment, an 
appellate court views the evidence in the light most favorable to the party against 
whom the judgment is granted and gives such party the benefit of all reasonable 
inferences deducible from the evidence. 

Attorney and Client: Malpractice: Negligence: Proof. A client who has agreed 
to the settlement of an action is not barred from recovering against his or her 
attorney for malpractice if the client can establish that the settlement agreement 
was the product of the attorney’s negligence. 

Malpractice: Attorney and Client: Negligence: Proof: Proximate Cause: 
Damages. In a civil action for legal malpractice, a plaintiff alleging profes- 
sional negligence on the part of an attorney must prove three elements: (1) the 
attorney’s employment, (2) the attorney’s neglect of a reasonable duty, and (3) 
that such negligence resulted in and was the proximate cause of loss (damages) 
to the client. 

Attorney and Client. The general rule regarding an attorney’s duty to his or 
her client is that the attorney, by accepting employment to give legal advice or 
to render other legal services, impliedly agrees to use such skill, prudence, and 
diligence as lawyers of ordinary skill and capacity commonly possess and exercise 
in the performance of the tasks which they undertake. 

Malpractice: Attorney and Client. Although the general standard of conduct 
required of an attorney is established by law, the question of what an attorney’s 
specific conduct should be in a particular case and whether an attorney’s conduct 
fell below that specific standard is a question of fact. 

Attorney and Client: Expert Witnesses. Expert testimony is generally required 
to establish an attorney’s standard of conduct in a particular circumstance and that 
the attorney’s conduct was not in conformity therewith. 

Summary Judgment: Proof. A movant for summary judgment makes a prima 
facie case by producing enough evidence to demonstrate that the movant would 
be entitled to judgment if the evidence were uncontroverted at trial. 

____. Once the party moving for summary judgment makes a prima facie 
case, the burden to produce evidence showing the existence of a material issue 
of fact that prevents judgment as a matter of law shifts to the party opposing 
the motion. 

Attorney and Client: Compromise and Settlement. The decision to settle a con- 
troversy is the client’s. In order to meaningfully make that decision, a client must 
have the information necessary to assess the risks and benefits of either settling 
or proceeding to trial. 


WOLSKI v. WANDEL 267 
Cite as 275 Neb. 266 


11. Attorney and Client. A lawyer should exert his or her best efforts to ensure 
that the decisions of a client are made only after the client has been informed of 
relevant considerations. 


Appeal from the District Court for Douglas County: 
Joun D. Hartican, Jr., Judge. Affirmed. 


E. Dean Hascall for appellant. 


John R. Douglas, of Cassem, Tierney, Adams, Gotch & 
Douglas, for appellee. 


HEAVICAN, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCormack, and MILLER-LERMAN, JJ. 


STEPHAN, J. 

This is a professional negligence action brought by Stanley 
Wolski, Jr., against attorney Josephine Walsh Wandel. Wolski 
appeals from an order of the district court for Douglas County 
granting Wandel’s motion for summary judgment and dismiss- 
ing the action. The question presented is whether there is a 
genuine issue of material fact with respect to Wolski’s allega- 
tion that Wandel was negligent in representing him in a prior 
action which was concluded by a settlement. We conclude that 
there is not and affirm the judgment of the district court. 


BACKGROUND 


UNDERLYING CASE 

In June 2000, Wolski retained Wandel to represent him in a 
dispute with his sister, Rosemary Parriott, regarding ownership 
of real property located in Cass County, Nebraska. The con- 
troversy arose from the conveyance of two tracts of farmland 
totaling 119 acres. On December 30, 1974, and January 9, 1975, 
Wolski’s parents conveyed the two tracts by warranty deed to 
Wolski. Another warranty deed, dated January 14, 1975, trans- 
ferred the same 119 acres from Wolski to Parriott as “Trustee.” 
This deed did not identify the trust, name a beneficiary, or 
describe the trust in any other way. Wolski had a longstanding 
dispute with Parriott regarding income from the property, and 
in 2000, he retained Wandel to “break” any trust and secure fee 
simple title in the 119 acres purportedly held in trust. Wandel 
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filed a petition for declaratory judgment for Wolski in Cass 
County District Court, naming Parriott as the sole defendant. 
The petition sought to set aside any trust agreement and the 
warranty deed from Wolski to Parriott. It also requested that 
Parriott be ordered to give an accounting with respect to funds 
generated by the property. 

The parties conducted extensive discovery. In her deposi- 
tion, Parriott testified that the trust was originally drafted by an 
attorney retained by her father. In his deposition, that attorney 
denied drafting a trust instrument but recalled that at the time 
of the conveyance to Parriott, Wolski’s parents were concerned 
about Wolski’s having title in his name because of “creditors or 
marriage or something” and that it was “anticipated that there 
would be a deed back” from Parriott to Wolski. No trust agree- 
ment existing at the time of the 1975 conveyance from Wolski 
to Parriott was ever located. 

Parriott testified that the original trust was amended on 
May 29, 1982, by a document entitled “Amendments of Trust 
Agreement.” The amendment was signed by Wolski as grantor 
and Parriott as trustee and provides that the trust would be irre- 
vocable, that Wolski would have a life estate in the real prop- 
erty, and that the remainder would pass to Parriott or her lineal 
heirs. The signatures on this document were not notarized. 

Discovery in the case also disclosed that Wolski was married 
in 1982, several months after the date of the amendment. On 
September 8, 1987, Parriott was appointed guardian and con- 
servator for Wolski. In that capacity, she brought a successful 
action to annul his marriage. The record reflects that the con- 
servatorship was terminated in 1995 and that the guardianship 
was terminated in 1997. 

During the pendency of the underlying suit against Parriott, 
Wandel filed a motion for the appointment of a guardian ad 
litem for Wolski, alleging that his mother, who had previously 
acted as his “natural Guardian,’ was unable to attend trial or 
assist him due to deterioration of her health. Attached to the 
motion were medical records showing that Wolski had certain 
disabilities affecting his mental capacity and speech. The court 
sustained the motion and appointed attorney Thomas Harmon 
as guardian ad litem for Wolski on August 21, 2001. Upon 
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his appointment, Harmon conducted an investigation which 
included interviews with Wolski, Parriott, various members of 
their family, and attorneys who had represented the parties in 
the past. According to Harmon, Wolski told him that he wanted 
to ensure that he always had a place to live and that he would 
have money for living expenses. 

At a November 2, 2001, hearing, the parties advised the court 
that they had settled the case. Under the terms of the settlement 
read into the record at that time, the parties agreed to establish a 
conservatorship for Wolski, with Harmon to serve as conserva- 
tor. Wolski was granted a life estate in the 119-acre tract, with 
the remainder to Parriott or her lineal heirs. The settlement 
also provided that any condemnation award or any other pro- 
ceeds received from an invasion of Wolski’s life estate would 
be shared equally by Wolski and Parriott and that they would 
also share the lease payments made with respect to a sand and 
gravel lease of the property. Harmon stated on the record that 
he believed this settlement agreement was “fair and reasonable 
and in [Wolski’s] best interests” and asked the court to approve 
it. Parriott also asked the court to approve the settlement. The 
court received testimony from a clinical psychologist who had 
recently examined Wolski and concluded that appointment of a 
guardian and conservator for him would be appropriate. 

In a subsequent order, the court approved the settlement 
agreement and awarded Wolski a life estate in the real property 
and awarded the remainder interest to Parriott and her lineal 
heirs, subject to the condition that mineral lease payments 
and condemnation awards with respect to the property were 
to be divided equally between the parties. Parriott deeded the 
property to Harmon, as Wolski’s conservator. Through his cur- 
rent attorney, Wolski unsuccessfully sought to vacate the order 
approving the settlement. 


PROFESSIONAL NEGLIGENCE ACTION 
Wolski then commenced this action against Wandel, alleg- 
ing that she breached her duty to Wolski by “failing to use the 
degree of skill and care ordinarily used by Nebraska licensed 
attorneys” in several particulars, all relating in some way to 
the settlement of the litigation against Parriott. Wolski claimed 
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damages based upon the difference in value of fee simple title 
to the real property and the life estate which he received in 
the settlement. Wandel filed an answer in which she denied 
the allegations of negligence and asserted affirmative defenses. 
Wandel specifically alleged that “after many discussions with 
counsel and his Guardian Ad Litem, [Wolski] approved the 
settlement agreement” in the prior action. 

Wandel moved for summary judgment, and Wolski moved 
for partial summary judgment on the issue of liability. The 
district court initially denied Wandel’s motion, noting that she 
had not made a prima facie showing that she had met the stan- 
dard of care, but did not rule on Wolski’s motion at that time. 
Wandel then filed a renewed motion for summary judgment, 
and the court conducted a hearing on that motion and Wolski’s 
motion for partial summary judgment. At this hearing, Wandel 
offered the affidavit of attorney Michael D. Jones, which was 
received without objection. Wolski offered additional evidence, 
which was also received. 

The court entered an order denying Wolski’s motion, grant- 
ing Wandel’s motion, and dismissing the action. It noted that 
Wandel had made a prima facie showing in support of her 
motion for summary judgment and that Wolski had failed to 
demonstrate the existence of a genuine issue of material fact. 
Wolski perfected this timely appeal, which we moved to our 
docket on our own motion pursuant to our statutory authority to 
regulate the dockets of the appellate courts of this state.! 


ASSIGNMENTS OF ERROR 
Wolski assigns, restated, that the district court erred in deter- 
mining that there was no genuine issue of material fact as to 
whether Wandel breached the standard of care and in granting 
Wandel’s motion for summary judgment. 


STANDARD OF REVIEW 
[1,2] Summary judgment is proper when the pleadings and 
evidence admitted at the hearing disclose no genuine issue 
regarding any material fact or the ultimate inferences that may 


' See Neb. Rev. Stat. § 24-1106(3) (Reissue 1995). 
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be drawn from those facts and that the moving party is entitled 
to judgment as a matter of law.” In reviewing a summary judg- 
ment, an appellate court views the evidence in the light most 
favorable to the party against whom the judgment is granted 
and gives such party the benefit of all reasonable inferences 
deducible from the evidence.* 


ANALYSIS 

[3,4] A client who has agreed to the settlement of an action is 
not barred from recovering against his or her attorney for mal- 
practice if the client can establish that the settlement agreement 
was the product of the attorney’s negligence.* Wolski claims 
that Wandel was negligent in recommending settlement of the 
litigation against Parriott instead of proceeding to trial. In a civil 
action for legal malpractice, a plaintiff alleging professional 
negligence on the part of an attorney must prove three elements: 
(1) the attorney’s employment, (2) the attorney’s neglect of a 
reasonable duty, and (3) that such negligence resulted in and 
was the proximate cause of loss (damages) to the client.° 

[5-7] In this case, we focus on the second element: neglect of 
a reasonable duty. The general rule regarding an attorney’s duty 
to his or her client is that the attorney, by accepting employment 
to give legal advice or to render other legal services, impliedly 
agrees to use such skill, prudence, and diligence as lawyers of 
ordinary skill and capacity commonly possess and exercise in 
the performance of the tasks which they undertake.° Although 
this general standard is established by law, the question of what 
an attorney’s specific conduct should be in a particular case and 
whether an attorney’s conduct fell below that specific standard 


> Erickson v. U-Haul Internat., 274 Neb. 236, 738 N.W.2d 453 (2007). 
3 Td. 


4 Bruning v. Law Offices of Ronald J. Palagi, 250 Neb. 677, 551 N.W.2d 266 
(1996); McWhirt v. Heavey, 250 Neb. 536, 550 N.W.2d 327 (1996). 


5 See, Bellino v. McGrath North, 274 Neb. 130, 738 N.W.2d 434 (2007); 
Borley Storage & Transfer Co. v. Whitted, 271 Neb. 84, 710 N.W.2d 71 
(2006). 

© Bellino v. McGrath North, supra note 5; Baker v. Fabian, Thielen & Thielen, 
254 Neb. 697, 578 N.W.2d 446 (1998). 
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is a question of fact.’ Expert testimony is generally required to 
establish an attorney’s standard of conduct in a particular cir- 
cumstance and that the attorney’s conduct was not in conformity 
therewith.* This is so because a jury cannot rationally apply a 
general statement of the standard of care unless it is made 
aware of what a reasonable attorney would have done in similar 
circumstances.’ An exception to this general rule is that where 
the evidence and circumstances are such that recognition of the 
alleged negligence may be presumed to be within the compre- 
hension of laypersons, no expert testimony is required.'° 

[8] As the party moving for summary judgment, Wandel 
was required to make a prima facie case by producing enough 
evidence to demonstrate that she would be entitled to judgment 
if the evidence were uncontroverted at trial.'' Wandel met this 
burden by offering the affidavit of Jones, an attorney practicing 
in Omaha with experience in the area of business, trusts, pro- 
bate, and estate planning. In his affidavit, Jones stated that he 
had reviewed documents from the underlying litigation in which 
Wandel represented Wolski, as well as certain pleadings and dis- 
covery documents generated in this case. Based upon this review 
and his professional knowledge and experience, Jones expressed 
his opinion that the outcome of the underlying litigation was 
uncertain, that the settlement was a reasonable resolution of 
the dispute, and that Wandel’s recommendation of the settle- 
ment “was within the standard of care for attorneys in Omaha, 
Douglas County, Nebraska at the time of the settlement.” He 
further stated: “[I]t is my opinion with a reasonable degree of 
certainty that .. . Wandel’s conduct and legal advice to her client 
... Wolski . . . met or exceeded the standard of care required of 
an attorney in Omaha, Douglas County, Nebraska at the time of 
her representation of . . . Wolski in all material respects.” 


T See Boyle v. Welsh, 256 Neb. 118, 589 N.W.2d 118 (1999). 

8 Td. 

° See id., citing Gibson v. Talley, 162 Ga. App. 303, 291 S.E.2d 72 (1982). 
'0 Boyle v. Welsh, supra note 7. 


"See, Cerny v. Longley, 270 Neb. 706, 708 N.W.2d 219 (2005); Boyle v. 
Welsh, supra note 7. 
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[9] Once the party moving for summary judgment makes a 
prima facie case, as Wandel did here, the burden to produce 
evidence showing the existence of a material issue of fact that 
prevents judgment as a matter of law shifts to the party oppos- 
ing the motion.” This case does not fall within the exception 
to the general rule requiring expert testimony to prove that 
an attorney was negligent, in that a layperson could not be 
expected to know, without the assistance of expert testimony, 
whether an attorney was negligent in counseling a client to set- 
tle litigation of the type involved here. Thus, in order to defeat 
Wandel’s motion for summary judgment, Wolski was required 
to present an expert’s opinion contradicting Jones’ opinion that 
Wandel’s performance had met the standard of care. 

There is evidence from three attorneys concerning Wandel’s 
representation of Wolski. Ronald E. Reagan, a practicing attor- 
ney and retired district judge, was retained by Wolski’s attor- 
ney to review documents and “formulate some opinions as to 
whether or not . . . Wandel had breached any particular duty or 
standard of care.” His deposition was taken by Wandel’s attor- 
ney prior to the date of Jones’ affidavit, and thus his testimony 
is not directly responsive to Jones’ opinions. Reagan testified 
that Wandel owed the same duty to Wolski and to Harmon as 
Wolski’s guardian ad litem. He criticized Wandel for not provid- 
ing certain “relevant information” about the underlying litiga- 
tion to Harmon and opined that if Harmon had been given this 
information, he would not have concluded that the settlement 
was in Wolski’s best interests. Reagan testified that, in his opin- 
ion, the underlying case should have been tried and that Wolski 
would have prevailed. Reagan did not specifically express an 
opinion that Wandel breached the applicable standard of care. 

Harmon testified by deposition, taken prior to that of Reagan, 
and also by an affidavit sworn after Reagan’s deposition. In 
the affidavit, Harmon stated that after his appointment as 
guardian ad litem, he had a meeting with Wolski and Wandel 
and two other meetings with Wolski, to discuss the pending 
case and Wolski’s desires concerning its outcome. He stated 
that despite Wolski’s speech impediment, Harmon was able to 


'2 See, Cerny v. Longley, supra note 11; Boyle v. Welsh, supra note 7. 
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“communicate with him sufficiently to understand his desires, 
wishes and position on the issues we discussed.” Harmon fur- 
ther stated that he conducted several interviews and reviewed 
court records before reaching an independent determination that 
the settlement was in Wolski’s best interests. Harmon stated 
that he had reviewed Reagan’s deposition and that Reagan was 
incorrect regarding the information he possessed at the time of 
the settlement. Harmon stated that he had all of the information 
which Reagan said should have been provided to him, either 
as a result of his own investigation or from conversations with 
Wandel, with the exception of one document. Harmon stated 
that after reviewing this document, which was attached to 
Reagan’s deposition, he would not have considered it relevant 
to the case or the proposed settlement. He concluded: “TI there- 
fore believe I was aware of all the relevant matters .. . Reagan 
erroneously assumed [that] I did not know and needed to be 
advised of by . . . Wandel.” Harmon did not express an opinion 
that Wandel breached the applicable standard of care. 

The record also includes Wandel’s deposition, in which 
she responded to questions concerning her representation of 
Wolski. The deposition does not include any admissions of 
professional negligence. 

We conclude that Wolski did not meet his burden of dem- 
onstrating the existence of a genuine issue of material fact. 
Reagan’s testimony falls short of this objective. Although 
Reagan expressed criticism of certain aspects of Wandel’s rep- 
resentation, he did not specifically opine that her performance 
deviated from the applicable standard of care. In a medical 
malpractice case, we have held that an expert’s testimony that 
a surgical procedure should have been performed in a dif- 
ferent manner did not constitute evidence that the defendant 
had departed from the applicable standard of care in perform- 
ing the surgery in the way that he did.'* We noted that if 
the expert believed that there had been a deviation from the 
standard of care, “it would have been a simple matter . . . to 
have said exactly that.”'* Reagan’s “criticism” of Wandel was 


8 Kortus v. Jensen, 195 Neb. 261, 237 N.W.2d 845 (1976). 
4 Td. at 272, 237 N.W.2d at 852. 
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similarly insufficient as evidence of professional negligence. 
At most, Reagan’s testimony establishes that his evaluation 
of the underlying case differed from that of Wandel. It is not 
uncommon for lawyers to have differing views about the merits 
of a contested case, and such a difference of opinion between 
lawyers does not necessarily mean that one of them has been 
negligent in evaluating the case. Reagan’s testimony does not 
establish that Wandel’s professional performance fell below 
that expected of lawyers of ordinary skill and capacity under 
similar circumstances. 

[10,11] The decision to settle a controversy is the client’s.!° 
In order to meaningfully make that decision, a client must have 
the information necessary to assess the risks and benefits of 
either settling or proceeding to trial.'’ A lawyer should exert 
his or her best efforts to ensure that the decisions of a client 
are made only after the client has been informed of relevant 
considerations.'* Under the Code of Professional Responsibility 
which governed lawyers’ conduct at the time of Wandel’s repre- 
sentation, Wandel was required to look to Harmon, as guardian 
ad litem, to make decisions concerning settlement on behalf of 
Wolski.!? The record includes an expert’s opinion that Wandel 
complied with the standard of care in advising Harmon with 
regard to the settlement, and Wolski has presented no expert 
opinion to the contrary. There is no genuine issue of material 
fact as to the allegations of professional negligence. 


CONCLUSION 
For the reasons discussed, we conclude that the district court 
did not err in granting Wandel’s motion for summary judgment 
and dismissing this action. We affirm the judgment of the 
district court. 
AFFIRMED. 


5 See Bellino v. McGrath North, supra note 5. 


® Wood v. McGrath, North, 256 Neb. 109, 589 N.W.2d 103 (1999), citing 
Code of Professional Responsibility, Canon 7, EC 7-7 and 7-8. 


” See id. 
'8 See id. 
'9 See Code of Professional Responsibility, Canon 7, EC 7-12. 
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DALE D. CLARK, APPELLEE, V. 
Larry L. CLARK ET AL., APPELLANTS. 
746 N.W.2d 132 


Filed March 21, 2008. No. S-06-1254. 


1. Statutes: Appeal and Error. Statutory interpretation is a question of law, which 
an appellate court resolves independently of the trial court. 

2. Appeal and Error. An appellate court will not consider an issue on appeal that 
was not passed upon by the trial court. 


Appeal from the District Court for Stanton County, 
Robert B. Ensz, Judge, on appeal thereto from the County Court 
for Stanton County, Puiip R. Ritey, Judge. Judgment of District 
Court affirmed. 


Charles L. Caskey for appellants. 
Jeffrey L. Hrouda for appellee. 


HEAVICAN, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCormack, and MILLER-LERMAN, JJ. 


McCormack, J. 
NATURE OF CASE 

In 1993, Rolland L. Clark and Libbie I. Clark, husband and 
wife, entered into a land sale contract with their son, Larry L. 
Clark; Larry’s wife, Reta M. Clark; and Larry’s son, James D. 
Clark (collectively the appellants). The agreement provided 
that upon the death of Rolland and Libbie, one-half of the bal- 
ance remaining on the agreement would be payable to Dale D. 
Clark, another son of Rolland and Libbie, and one-half would 
be payable to the appellants as joint tenants with the right of 
survivorship. This case involves a dispute between Dale and 
the appellants regarding one-half of the balance remaining on 
the agreement at the time of Libbie’s death. The principal issue 
is whether one-half of the balance remaining became Dale’s as 
a nonprobate transfer or whether it passed to Larry under the 
terms of Libbie’s will. 


BACKGROUND 
On September 27, 1993, Rolland and Libbie entered into 
an agreement with the appellants wherein Rolland and Libbie 
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agreed to sell approximately 140 acres of property to the appel- 
lants for $56,000. Under the terms of the agreement, the appel- 
lants agreed to pay Rolland and Libbie yearly installments of 
$5,600 until the principal balance was paid in full. The contract 
further provided: 
In the event of the death of Rolland L. Clark and Libbie 
I. Clark, the payments due under this agreement shall be 
paid one-half to Dale D. Clark and one-half to Larry L. 
Clark and Reta M. Clark, husband and wife, and James D. 
Clark, as joint tenants with right of survivorship. 
On September 27, the subject property was conveyed to the 
appellants by a warranty deed executed by Rolland and Libbie. 
The deed, however, was held in escrow, along with the agree- 
ment, until performance of the terms of the agreement by 
the appellants. 

Rolland died in 1999, and Libbie died in 2000. Libbie, who 
died testate, was survived by Dale, Larry, and another child, 
Audrey Wiegel. Under the terms of her will, Libbie devised her 
estate to Larry. The will provided in relevant part: 

I give and devise all of the rest, residue and remainder of 
my estate to my son, Larry Clark, in recognition of all of 
the help he has given to me during my lifetime. .. . 
I have previously made very generous gifts to Dale 
Clark and I have also helped Audrey Wiegel. For this rea- 
son, I have made no provision for them in this will. 
The will also appointed Larry as personal representative of 
Libbie’s estate. 

At the time of Libbie’s death, the balance remaining under 
the agreement was $16,900. The appellants, however, made no 
further payments on the agreement. Nevertheless, the appel- 
lants filed a warranty deed with the register of deeds in Stanton 
County on February 1, 2000. 

Thereafter, Dale brought the present action to recover one- 
half of the balance remaining under the terms of the agreement, 
$8,450, plus interest. Following a trial on the matter, the county 
court for Stanton County entered judgment against the appel- 
lants in the amount of $11,349.19. On appeal, the district court 
affirmed the decision of the county court. The appellants now 
appeal the district court’s decision. 
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ASSIGNMENTS OF ERROR 

The appellants assert, restated, that the district court erred 
in affirming the county court’s decision. More specifically, the 
appellants assert that the district court erred in affirming the 
county court’s (1) finding that Dale is entitled to one-half of the 
balance of the agreement as a nonprobate transfer, (2) failure to 
allow the doctrine of merger, and (3) failure to find that Dale 
should have filed a claim in the probate of Libbie’s estate. 


STANDARD OF REVIEW 
[1] Statutory interpretation is a question of law, which an 
appellate court resolves independently of the trial court.' 


ANALYSIS 


NONPROBATE TRANSFER 

The appellants first assert that the district court erred in 
affirming the county court’s determination that Dale is entitled 
to one-half of the balance remaining under the agreement as a 
nonprobate transfer. 

Article 27 of the Nebraska Probate Code governs nonprobate 
transfers.” Section 30-2715 provides: 

(a) A provision for a nonprobate transfer on death in a 

. mortgage, promissory note, certificated or uncertifi- 
cated security, .. . or other written instrument of a similar 
nature is nontestamentary. This subsection includes a writ- 
ten provision that: 

(1) money or other benefits due to . . . a decedent 
before death must be paid after the decedent’s death to a 
person whom the decedent designates either in the instru- 
ment or in a separate writing... . 

Under the terms of the agreement in the present case, 
Rolland, Libbie, and the appellants contracted for the sale of 
land, the balance of which was to be paid in annual installment 
payments. In Mackiewicz v. J.J. & Associates, we addressed 
the nature of the contracts for the sale of land in that case 


' In re Interest of Kevin K., 274 Neb. 678, 742 N.W.2d 767 (2007). 
> See Neb. Rey. Stat. §§ 30-2715 through 30-2746 (Reissue 1995). 
3 Mackiewicz v. J.J. & Associates, 245 Neb. 568, 514 N.W.2d 613 (1994). 
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and concluded that they were to be treated as mortgages. In 
Mackiewicz, property was sold to a purchaser under separate, 
recorded installment land contracts. According to the terms of 
the contracts, the purchaser paid money down on the property 
and agreed to pay the balances in three subsequent install- 
ments. The deeds for the property were placed in escrow, and 
under the terms of the land contracts, the warranty deeds were 
to be delivered to the purchaser upon payment in full of the 
purchase price. 

We explained: 

[I]t is “generally accepted that if an instrument executed by 
parties is intended by them as security for a debt, whatever 
may be its form or name, it is in equity a mortgage.” ... 

As with the terms used in describing a mortgage, this 
court has repeatedly termed a purchaser’s interest under 
an executory land contract as both a “security” and a 
“lien” upon the land.* 

The agreement between Rolland, Libbie, and the appellants 
is nearly identical in nature to the land contracts at issue in 
Mackiewicz. According to the terms of the agreement, Rolland 
and Libbie agreed to sell land to the appellants. The appellants 
in turn agreed to pay annual installments until the principal 
balance was paid in full. The parties agreed that the principal 
balance would draw interest and that an executed warranty deed 
would be placed in escrow and delivered to the appellants upon 
performance by the appellants of the agreement. In the event 
of default by the appellants, the agreement provided that “the 
entire debt hereby secured” would become immediately due 
and payable and the agreement liable to foreclosure. 

Section 30-2715 applies to provisions in mortgages, security, 
or other written instruments of a similar nature. As noted in 
Mackiewicz, “Because this court has uniformly recognized that 
a seller in a land contract retains the title as security for the 
unpaid purchase money and has an equitable lien on the land to 
the extent of the debt, a seller has, for all intents and purposes, 
a purchase-money mortgage.” Accordingly, we conclude that 


4 Td. at 574, 514 N.W.2d at 618-19 (citations omitted). 
5 Id. at 579, 514 N.W.2d at 621. 
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the transfer to Dale of one-half of the balance remaining under 
the agreement was a nonprobate transfer within the meaning 
of § 30-2715. 


DOocTRINE OF MERGER 

[2] The appellants next assert that the district court erred 
in affirming the county court’s failure to allow the doctrine of 
merger. The record reveals that the doctrine of merger was not 
addressed by either the county court or the district court. An 
appellate court will not consider an issue on appeal that was not 
passed upon by the trial court.° Therefore, we do not address 
this assignment of error. 


FILING OF CLAIM IN PROBATE OF LIBBIE’S ESTATE 

Finally, the appellants assert that the county court erred in 
failing to find that Dale should have filed a claim in the probate 
of Libbie’s estate, and that the district court erred in affirming. 
The transfer to Dale of one-half of the balance remaining under 
the agreement in this case was a nonprobate transfer. As such, 
it was not necessary for Dale to file a claim against Libbie’s 
estate. We find this assignment of error to be without merit. 


CONCLUSION 
For the reasons discussed above, we affirm the judgment of 
the district court. 
AFFIRMED. 


® Thorson v. Nebraska Dept. of Health & Human Servs., 274 Neb. 322, 740 
N.W.2d 27 (2007). 


STATE OF NEBRASKA, APPELLEE, V. 
TERRENCE K. GORUP, APPELLANT. 
745 N.W.2d 912 


Filed March 21, 2008. No. S-07-450. 


1. Motions to Suppress: Investigative Stops: Warrantless Searches: Probable 
Cause. A trial court’s ruling on a motion to suppress, apart from determina- 
tions of reasonable suspicion to conduct investigatory stops and probable cause 
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to perform warrantless searches, will be upheld unless its findings of fact are 
clearly erroneous. 

2. Constitutional Law: Warrantless Searches: Search and Seizure. Warrantless 
searches and seizures are per se unreasonable under the Fourth Amendment, sub- 
ject only to a few specifically established and well-delineated exceptions, which 
must be strictly confined by their justifications. 

3. Warrantless Searches. The warrantless search exceptions recognized by the 
Nebraska Supreme Court include: (1) searches undertaken with consent or 
with probable cause, (2) searches under exigent circumstances, (3) inventory 
searches, (4) searches of evidence in plain view, and (5) searches incident to a 
valid arrest. 

4. Warrantless Searches: Search and Seizure: Proof. In the case of a search and 
seizure conducted without a warrant, the State has the burden of showing the 
applicability of one or more of the exceptions to the warrant requirement. 

5. Search and Seizure: Proof. Where a search following an illegal entry is justified 
based on alleged consent, a court must determine whether that consent was vol- 
untary, and in addition, the court must determine whether the illegal entry tainted 
that consent. 

6. Search and Seizure: Police Officers and Sheriffs: Evidence. Evidence must be 
excluded as fruit of the poisonous tree if it is discovered by the exploitation of 
illegal police conduct. 


Appeal from the District Court for Sarpy County: 
Davip K. ARTERBURN, Judge. Judgment vacated, and cause 
remanded with directions. 


Ann C. Addison-Wageman for appellant. 


Jon Bruning, Attorney General, and George R. Love for 
appellee. 


HEAvICAN, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCormack, and MILLER-LERMAN, JJ. 


WRIGHT, J. 
NATURE OF CASE 

Before trial, Terrence K. Gorup moved to suppress evidence 
of methamphetamine found in his apartment. He alleged that 
the search of his apartment violated his constitutional rights. 
The district court overruled his motion. Following a bench trial, 
Gorup was convicted of possession of a controlled substance, 
methamphetamine, a Class IV felony. He appeals his conviction 
and sentence. 
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SCOPE OF REVIEW 
[1] A trial court’s ruling on a motion to suppress, apart from 
determinations of reasonable suspicion to conduct investigatory 
stops and probable cause to perform warrantless searches, will 
be upheld unless its findings of fact are clearly erroneous. State 
v. Mata, 266 Neb. 668, 668 N.W.2d 448 (2003). 


FACTS 

In July 2006, the Bellevue Police Department conducted an 
investigation of Gorup, who was suspected of dealing narcotics 
from his apartment. When it was discovered that Gorup had a 
warrant outstanding for failure to appear on a previous drug 
violation, two detectives formulated a plan to go to Gorup’s 
apartment and conduct a “knock-and-talk investigation” with 
Gorup concerning suspected drug trafficking. Their objective 
was to obtain Gorup’s consent to search his apartment. 

On July 31, 2006, the detectives arrived at Gorup’s apart- 
ment in an unmarked police vehicle. As they approached the 
apartment, a male was seen leaving. When asked if Gorup was 
home, the man replied in the affirmative. The man returned 
to the apartment, opened the door, and informed Gorup that 
someone was there to see him. Gorup appeared and began to 
exit the apartment. As he approached the threshold of the door- 
way, a detective informed Gorup that he was under arrest. At 
that point, Gorup, who was standing directly outside his apart- 
ment door, was placed in handcuffs. He was not transported 
from the scene immediately because a marked police car was 
not available. 

While standing at the door, a detective noticed a person sitting 
on a couch inside the apartment. He also observed some blade- 
edged weapons. Gorup informed the detectives that a couple 
of people were in the apartment. After waiting for a uniformed 
officer to arrive, the detectives performed what they described 
as a “protective sweep” of the apartment. The individuals in the 
apartment were escorted to the living room. A detective then 
performed what he described as a “search incident to arrest.” 
In doing so, he searched a “small black zippered-type case” 
located on a table just inside the doorway, 4 or 5 feet away 
from Gorup. The case was not zipped shut, and inside, the 
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detective saw “a couple [of] bags” that he recognized from his 
“training and experience as [being] methamphetamine.” He left 
the bags inside the case on the table. 

During this time, Gorup remained in the hallway with his 
hands cuffed behind his back. It is unknown whether Gorup 
could observe the detectives’ activity. One detective testified 
that a wall probably would have obstructed Gorup’s view of the 
detectives’ activity inside the apartment. Though not specified 
in the record, the parties stated at oral argument that this activ- 
ity continued for about 30 minutes. 

After this search, one of the detectives directed the uni- 
formed officer to escort Gorup to the marked police car. The 
same detective followed Gorup to the car, and while Gorup was 
seated in the police car, the detective requested Gorup’s consent 
to search the apartment. Gorup was informed several times that 
he did not have to provide his consent. The detective testified 
that Gorup gave his consent to a search of the apartment. 

This subsequent search revealed several items of contraband 
in addition to the bags of methamphetamine in the black zip- 
pered case. After the search, the detective returned to the police 
car and read Gorup his Miranda rights. The detective told 
Gorup about the black zippered case. Gorup admitted that he 
knew of the case but denied that it was his. The detective stated 
Gorup told him that Gorup had been selling methamphetamine 
to raise money so he could move from his apartment. 

Before trial, Gorup moved to suppress all items of physical 
evidence seized from his apartment. The district court overruled 
the motion. The court found that the initial warrantless search 
of Gorup’s apartment was not lawful as a protective sweep 
and might have been unlawful as a search incident to arrest. It 
found that the subsequent consent to the search of the apart- 
ment was voluntary and therefore served as an adequate basis 
for the seizure of the “hygiene case” and the contents thereof. 
It found that although Gorup knew that the detectives had 
entered his apartment, he did not know whether incriminating 
evidence had been found when he gave his consent to search 
the apartment. 

After a stipulated bench trial, the district court convicted Gorup 
of possession of a controlled substance, methamphetamine, and 
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sentenced him to a term of 1 to 3 years’ imprisonment, grant- 
ing him credit for 249 days spent in jail awaiting disposition of 
this charge. 


ASSIGNMENT OF ERROR 
Gorup assigns that the district court erred in overruling his 
motion to suppress and admitting at trial the evidence obtained 
from the search of his apartment. 


ANALYSIS 

Gorup asserts that the district court should have granted his 
motion to suppress based on federal and state constitutional 
grounds. In essence, he argues that his consent was involun- 
tary and an exploitation of the prior illegal search. He claims 
he reasonably believed that there was nothing to be gained by 
denying consent to search his apartment because he had already 
witnessed the detectives search the apartment prior to asking 
for his consent. 

[2-4] Warrantless searches and seizures are per se unreason- 
able under the Fourth Amendment, subject only to a few specif- 
ically established and well-delineated exceptions, which must 
be strictly confined by their justifications. State v. Voichahoske, 
271 Neb. 64, 709 N.W.2d 659 (2006). The warrantless search 
exceptions recognized by this court include: (1) searches under- 
taken with consent or with probable cause, (2) searches under 
exigent circumstances, (3) inventory searches, (4) searches of 
evidence in plain view, and (5) searches incident to a valid 
arrest. Id.; State v. Roberts, 261 Neb. 403, 623 N.W.2d 298 
(2001). In the case of a search and seizure conducted without a 
warrant, the State has the burden of showing the applicability of 
one or more of the exceptions to the warrant requirement. /d. 

The district court found that the protective sweep of Gorup’s 
apartment was unlawful and that the search incident to a valid 
arrest might have been unlawful. It concluded, however, that the 
warrantless search of the black zippered case was lawful under 
the inevitable discovery doctrine because Gorup’s consent was 
voluntary. The district court reached the issue of the validity of 
Gorup’s consent, but it did not definitively determine whether 
the search incident to a valid arrest exception applied. If the 
district court had concluded that the first search was valid, it 
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would not have needed to analyze the validity of Gorup’s con- 
sent to the subsequent search. For the purposes of our analysis 
of the validity of the consent, we will infer that the district court 
found that the search incident to a valid arrest exception did not 
apply. Thus, the issue presented on appeal is whether Gorup’s 
consent to the subsequent search was valid. 

[5] Where a search following an illegal entry is justified 
based on alleged consent, a court must determine whether 
that consent was voluntary, and in addition, the court must 
determine whether the illegal entry tainted that consent. U.S. 
v. Robeles-Ortega, 348 F.3d 679 (7th Cir. 2003). These two 
questions are not the same, and “‘consequently the evidence 
obtained by the purported consent should be held admissible 
only if it is determined that the consent was both voluntary and 
not an exploitation of the prior illegality.’” State v. Lane, 726 
N.W.2d 371, 378 (lowa 2007) (quoting 4 Wayne R. LaFave, 
Search and Seizure, a Treatise on the Fourth Amendment 
§ 8.2(d) (4th ed. 2004)). Therefore, in analyzing this consent 
to search, there are two issues presented: (1) the voluntariness 
of the consent under the totality of the circumstances and (2) 
exploitation under the fruit of the poisonous tree doctrine. See 
State v. Lane, supra (citing 4 LaFave, supra, § 8.2). 

The district court found Gorup’s consent was voluntary 
because the detective had advised Gorup that he could refuse 
consent and Gorup had not been confronted with any evidence 
from the prior search. However, the court erred in failing 
to consider the appropriate factors to determine whether the 
search was an exploitation of the prior illegality. 

[6] Evidence must be excluded as fruit of the poisonous tree 
if it is discovered by the exploitation of illegal police conduct. 
See Wong Sun v. United States, 371 U.S. 471, 83 S. Ct. 407, 9 
L. Ed. 2d 441 (1963). The phrase “fruit of the poisonous tree” 
refers to indirect or secondary evidence obtained as a result of 
a prior illegality. See Nardone v. United States, 308 U.S. 338, 
60 S. Ct. 266, 84 L. Ed. 307 (1939). Under the doctrine, the 
“fruits” of the prior illegal police conduct are excluded if they 
were an exploitation of that prior illegality. See, Wong Sun 
v. United States, supra; State v. Lane, supra. The question is 
“‘whether, granting establishment of the primary illegality, the 
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evidence to which instant objection is made has been come 
at by exploitation of that illegality or instead by means suf- 
ficiently distinguishable to be purged of the primary taint.” 
Wong Sun v. United States, 371 U.S. at 488. 

The Court in Brown v. Illinois, 422 U.S. 590, 95 S. Ct. 2254, 
45 L. Ed. 2d 416 (1975), identified the factors to consider in 
deciding whether the earlier illegal arrest contaminated the 
defendant’s confession: (1) the temporal proximity between the 
illegal arrest and the confession, (2) the presence of intervening 
circumstances, and (3) the purpose and flagrancy of the official 
misconduct. Subsequently, courts have found that a confession 
is analogous to consent in these circumstances and applied 
these factors to determine if a consent was an exploitation of 
a prior illegality. See, U.S. v. Robeles-Ortega, supra; State v. 
Lane, supra. 

In State v. Lane, supra, the court stated that consideration 
must be given to a variety of factors, including but not limited 
to those described in Brown y. Illinois, supra. The relevant 
factors will vary depending upon the facts of a particular 
case. We point out in summary that the purpose of the above 
analysis is to determine whether under all the circumstances 
presented, the consent was obtained by exploitation of the prior 
illegal search. 

The district court should have considered the above factors 
in determining whether Gorup’s consent was obtained by the 
exploitation of the detectives’ prior search. Thus, we remand 
the cause for consideration of such factors. 

We pause here to acknowledge that we have not decided 
whether the first search was a valid search incident to an arrest 
and was therefore an exception to the warrant requirement. 
The district court did not decide that question, and therefore, 
we also remand the cause for a hearing on the issue whether 
the search incident to valid arrest exception applied to the 
first search. 


CONCLUSION 
Whether the search incident to the arrest was a valid excep- 
tion to the warrantless search is an issue which the district 
court should have addressed when ruling on the motion to 
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suppress filed by Gorup. Additionally, the district court should 
have considered the appropriate factors described herein to 
determine whether Gorup’s consent was an exploitation of the 
prior search. We therefore vacate the judgment of conviction 
and sentence, and we remand the cause for a new hearing on 
Gorup’s motion to suppress consistent with this opinion. 
JUDGMENT VACATED, AND CAUSE 
REMANDED WITH DIRECTIONS. 


BRANDON POWELL, APPELLEE, V. ESTATE GARDENERS, INC., 
AND AUTO OWNERS INSURANCE, ITS WORKERS’ 
COMPENSATION INSURER, APPELLANTS. 

745 N.W.2d 917 


Filed March 21, 2008. No. S-07-855. 


1. Workers’ Compensation: Statutes: Appeal and Error. The meaning of a statute 
is a question of law, and an appellate court is obligated in workers’ compensation 
cases to make its own determinations as to questions of law. 

2. Workers’ Compensation. The Nebraska Workers’ Compensation Act is designed 
to compensate an injured worker for the loss of earning capacity caused by 
the injury. 

3. ____. The Nebraska Workers’ Compensation Act is construed liberally to carry 
out its spirit and beneficent purposes. 

4. Workers’ Compensation: Time. Where the worker has insufficient work history 
to be able to calculate his or her average weekly income based on as much of the 
preceding 6 months as he or she worked for the same employer, then what would 
ordinarily constitute that employee’s week’s work and, thus, that employee’s 
average weekly income should, if possible, be estimated by considering other 
employees working similar jobs for similar employers. Where available, such 
similar employees’ work records should be considered for the 6-month period 
prior to the accident. 


Appeal from the Workers’ Compensation Court. Reversed and 
remanded for further proceedings. 


Jon S. Reid and Molly M. Lukenbill, of Lamson, Dugan & 
Murray, L.L.P., for appellants. 


Ryan C. Holsten and Brynne E. Holsten, Senior Certified 
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HEAVICAN, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCormack, and MILLER-LERMAN, JJ. 


McCormack, J. 
NATURE OF CASE 

On August 22, 2005, Brandon Powell was hired by Estate 
Gardeners, Inc., as a crewmember paid at the rate of $12 per 
hour. When he was hired, Powell understood that his hours 
would vary from day to day, but that he would average 50 to 60 
hours per week during busy periods. Powell was injured on his 
first day of work after working 11.25 hours. The only issue in 
this case is the proper method of determining Powell’s “aver- 
age weekly income,’ as defined by Neb. Rev. Stat. § 48-126 
(Reissue 2004). 


FACTS 

Estate Gardeners is in the business of residential landscape 
design, installation, and maintenance. Michael Becker, the 
chief executive officer and co-owner of Estate Gardeners, 
testified that the busiest time of the year for the company is 
from April to July. Then, there is a “slow down” in July and 
August, followed by a “fall rush” from the end of September 
into October. Employees would “try to work 40 hours a week 
typically in the regular season.” During busier periods, it was 
“perfectly feasible” that employees might work 50 to 60 hours 
a week, Monday through Saturday. Becker explained that this 
is an “upper limit,’ however, because it was company policy 
that employees not exceed 60 hours per week. Employees are 
occasionally asked to work Saturdays, but they never worked 
on Sundays. 

According to Becker, winter was the most unpredictable 
time for the company. If the winter was mild, then they worked 
fairly regularly, but, if not, there were weeks when they could 
not work at all. The company does do snow removal, paving, 
and other projects when possible. Becker stated that in the 14 
years that Estate Gardeners had been in operation, his employ- 
ees had never worked continuously throughout the winter at a 
rate of 40 hours or more per week. Still, if there was work, they 
would try to keep the “key people busy and employed with us 
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[year round] so that we have them come back the next season.” 
Becker explained that the employees with the most seniority 
would get the first hours available. 

Becker testified that his wife had analyzed timesheets for 
employees who had worked year round from the period of May 
through the following March. Becker does not specifically state 
what years he is referring to, but states that this period involved 
the “entire year surround[ing]” Powell’s injury. The actual data 
is not in evidence, but Becker testified that the average number 
of hours per week of these employees who worked year round 
was “in the 30s.” 

A letter to Powell from Estate Gardeners’ workers’ compen- 
sation insurer indicates that the average hours of other crew- 
members for the week of August 22 to 26, 2005, was 41. The 
following week’s average was 45 hours, but this increase was 
attributed to the loss of Powell. 

Becker stated that at the time he hired Powell, he discussed 
with Powell the “seasonality” of the work. He made no guaran- 
tees about winter work, but indicated to Powell that those “who 
showed the most initiative and the most promise would be the 
ones who got those hours in the winter.” 

Powell had prior experience in the landscape industry and 
knew that available working hours vary and are somewhat 
dependent on the weather. According to Powell, Becker told 
him that while he “could not guarantee hours,’ he “could give 
[Powell] approximately 50 to 60 hours a week.” Powell stated 
more specifically that Becker told him he would “typically” be 
able to work 50 to 60 hours per week. These hours would gen- 
erally be worked Monday through Friday. Powell was also told 
that “they occasionally worked Saturdays, but not that often.” 

Powell’s home was located approximately 1 hour 15 minutes 
from Estate Gardeners’ office. Powell explained, however, that 
he accepted a job with Estate Gardeners over other offers from 
local landscaping companies because he thought the overtime 
made the longer commute worthwhile. Powell stated that he 
was aware that he might not be working 50 to 60 hours per 
week in the winter, but that Becker “also said there was plenty 
of work to do in the wintertime” because he had contracts to 
put in “paver” driveways. 
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When he was injured, Powell had worked 11.25 hours. A 
letter from Estate Gardeners’ workers’ compensation insurer 
indicates that 2.5 of those hours were consumed by filling out 
paperwork required of new employees and traveltime to the 
jobsite. After the injury, Powell waited in the foreman’s truck 
for 4 or 5 minutes until the rest of the crew finished the job 
and was ready to go home. Estate Gardeners’ workers’ com- 
pensation insurer calculated Powell’s average weekly wage in 
accordance with the 41-hour workweek that Powell’s coworkers 
worked the week Powell was injured. The insurer thus calcu- 
lated Powell’s average weekly wage as $492 and voluntarily 
paid workers’ compensation benefits at a rate of $328 per week. 
Powell disputed the insurer’s weekly wage calculation and 
filed a petition in the Workers’ Compensation Court alleging a 
weekly wage of $600. 

The single judge of the Workers’ Compensation Court referred 
to the testimony regarding Becker and Powell’s understanding 
of the hours Powell would work, as well as the evidence as to 
the average hours worked by other Estate Gardeners’ employ- 
ees. The judge explained that he had reviewed statements that 
hours varied from 30 to 50 hours per week. Without delineating 
the precise basis of his calculation, the judge then concluded 
that Powell had shown, by a preponderance of the evidence, 
that Powell’s average weekly wage would encompass a normal 
and customary work period of 45 hours per week. At $12 per 
hour, this resulted in an average weekly wage of $540 per week 
and temporary total disability benefits of $360 per week. 

Powell appealed the single judge’s determination to the 
review panel. He argued that the average weekly wage determi- 
nation was in error and that the single judge had failed to issue 
a reasoned decision pursuant to Workers’ Comp. Ct. R. of Proc. 
11(A) (2006). Estate Gardeners and its insurer cross-appealed. 
The review panel considered the question of Powell’s weekly 
wage to be a matter of law. The panel stated that Powell’s 
contract for hire was for “continuous” employment “in excess 
of 40 hours per week.” It determined that under § 48-126, 
because the only evidence was that Powell worked 11.25 hours 
for 1 day before his injury and the evidence was that he would 
normally work 5 days per week, the panel was obligated to 
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determine Powell’s average weekly wage by multiplying 11.25 
by $12 per hour by 5 days, for a total weekly wage calcula- 
tion of $675. Estate Gardeners and its workers’ compensation 
insurer appeal. 


ASSIGNMENTS OF ERROR 
The appellants assert that (1) the review panel erred in find- 
ing that Powell’s average weekly wage should be based upon 
56.25 hours a week and (2) the single judge erred in failing to 
provide a clearly and concisely stated explanation of its ration- 
ale for its decision. 


STANDARD OF REVIEW 
[1] The meaning of a statute is a question of law, and an 
appellate court is obligated in workers’ compensation cases to 
make its own determinations as to questions of law.! 


ANALYSIS 
Compensation for total disability is calculated at 66% 
percent “of the wages received at the time of injury.’ “Wages,” 
in turn, are defined by § 48-126, which provides in rele- 
vant part: 

Wherever in the Nebraska Workers’ Compensation Act 
the term wages is used, it shall be construed to mean the 
money rate at which the service rendered is recompensed 
under the contract of hiring in force at the time of the acci- 
dent... . In continuous employments, if immediately prior 
to the accident the rate of wages was fixed by the day or 
hour or by the output of the employee, his or her weekly 
wages shall be taken to be his or her average weekly 
income for the period of time ordinarily constituting his 
or her week’s work, and using as the basis of calculation 
his or her earnings during as much of the preceding six 
months as he or she worked for the same employer... . 
The calculation shall also be made with reference to the 
average earnings for a working day of ordinary length and 
exclusive of earnings from overtime; Provided, that if the 


' Knapp v. Village of Beaver City, 273 Neb. 156, 728 N.W.2d 96 (2007). 
2 Neb. Rev. Stat. § 48-121 (Reissue 2004). 
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insurance company’s policy of insurance provides for the 
collection of a premium based upon such overtime, then 
such overtime shall become a part of the basis of deter- 
mining compensation benefits. 
The parties seem to agree that Powell’s job as a landscaping 
crewmember was nonseasonal? and that it was continuous.* 
Neither party challenges the review panel’s conclusion to this 
effect. For purposes of this appeal, then, we assume that 
Powell’s employment was nonseasonal and continuous and, 
like the parties, focus our analysis on the last two sentences 
of § 48-126, which describe the method of calculating average 
weekly wage for nonseasonal, continuous employees who are 
paid by the hour. 

The question presented is how to calculate an “average weekly 
income” for an hourly employee when that employee’s contract 
for hire contemplated a varying number of hours and when the 
employee was injured on the first day of work. This is a ques- 
tion of statutory interpretation, which, as a question of law, is 
determined by our court independently of the courts below.° 

Powell argues that the review panel was correct in extrapo- 
lating an average weekly wage from the number of hours 
of Powell’s 1 day of work, by multiplying these hours by 
Powell’s expectation of working 5 days per week. According 
to Powell, this calculation method is mandated by § 48-126 
when it states that average weekly wage should be calculated 
“using as the basis of calculation his or her earnings during as 
much of the preceding six months as he or she worked for the 
same employer.” 

We disagree. As noted by the court in Riley v. Indus. Comm.,° 
provisions basing an average wage on past earnings presuppose 


3 See, Elrod v. Prairie Valley, 214 Neb. 697, 335 N.W.2d 317 (1983); 
Hiestand y. Ristau, 135 Neb. 881, 284 N.W. 756 (1939); Hogsett v. Cinek 
Coal & Feed Co., 127 Neb. 393, 255 N.W. 546 (1934). 

* Clifford v. Harchelroad Chevrolet, 229 Neb. 78, 425 N.W.2d 331 (1988); 
Weitz v. Johnson, 143 Neb. 452, 9 N.W.2d 788 (1943); Carlson v. Condon- 
Kiewit Co., 135 Neb. 587, 283 N.W. 220 (1939). 

> See Knapp v. Village of Beaver City, supra note 1. 


® Riley v. Indus. Comm., 9 Ohio App. 3d 71, 458 N.E.2d 428 (1983). 
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the usual circumstance where the claimant has been employed 
during the period upon which the average is calculated. This is 
not to say that a calculation cannot be made when the employee 
has not worked for the full preceding 6 months described in 
§ 48-126. In a case such as this, however, where the employee 
has worked less than even a single week, it is impossible to 
calculate an “average weekly income” based simply upon “as 
much of the preceding six months as he or she worked for the 
same employer.” 

An “average” is generally obtained by adding several quan- 
tities together and then dividing this total by the number of 
quantities.’ But even if we were to accept an “average” based 
on a single quantity, that quantity under § 48-126 would be a 
week and not a day. We do not have even 1 week from which to 
base an average weekly wage in this case. The court in Miller v. 
Industrial Commission,’ in considering a provision fixing com- 
pensation upon the employee’s average monthly wage, similarly 
explained, “The import of the word ‘average’. . . is that there 
must be a base period of more than one month upon which to 
determine a claimant’s wage.” 

What Powell supports, and what the review panel did, was 
not to determine the average weekly income based upon “as 
much of the preceding six months as he or she worked.” The 
court instead assumed that Powell would have worked exactly 
11.25 hours every day of a 5-day workweek without analyz- 
ing whether this was in fact likely. The review panel then 
projected this assumption into the past to create an average 
weekly income through a mathematical calculation it appar- 
ently believed was mandated by the plain language of § 48-126. 
We conclude that by conducting such a limited projection, the 
review panel did not follow the strict language of § 48-126. 
It also ignored other language of the statute pertinent to these 
admittedly unique circumstances. 

Most workers’ compensation statutes in other jurisdictions 
make explicit provision for scenarios where the employee 
has not worked for a sufficient period of time for an average 


7 See Concise Oxford American Dictionary 55 (2006). 
8 Miller v. Industrial Commission, 113 Ariz. 52, 54, 546 P.2d 19, 21 (1976). 
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income to be calculated based upon that employee’s past earn- 
ings.” The most common type of wage basis statute allows that 
where the employee has not worked “substantially the whole” 
of the normal period, then the average wage may be based on 
employees of the same class working the necessary period in 
the same or similar employment and place.'° 

In the event that this formula cannot be fairly applied, most 
statutes also expressly provide a “catchall” provision, allowing 
other methods of calculation in order to achieve a result that 
is a reasonable representation of the earning capacity of the 
injured employee.'' As explained by Professor Larson, the goal 
of any average income test is to produce an honest approxima- 
tion of the claimant’s probable future earning capacity.'* In the 
case of temporary disability, as opposed to permanent disabil- 
ity, courts agree that at the very least, the goal is to ascertain 
the claimant’s expected short-term wage.'? 

Section 48-126 does not provide direction as explicit as other 
states’ statutory schemes. It does, however, emphasize that the 
average weekly wage for an hourly employee is to be based 
on “his or her average weekly income for the period of time 
ordinarily constituting his or her week’s work.” (Emphasis sup- 
plied.) It further states that the calculation of an average weekly 
wage “shall also be made with reference to the average earnings 
of a working day of ordinary length.” (Emphasis supplied.) 

In prior Nebraska case law, we have explained that the addi- 
tion of the language “‘ordinarily constituting his or her week’s 
work’” precludes an automatic mathematical calculation based 
on the past 6 months’ work.'* Thus, abnormally low output or 
weekly hours due to illness or vacation will not be averaged 


Ne} 


See 5 Arthur Larson & Lex K. Larson, Larson’s Workers’ Compensation 
Law § 93.01 (rev. ed. 2007). 


10 See id. at 93-6. 

" See id. at 93-9. 

2 See id., §§ 93.01[1]fe], 93.01[1][f], and 93.02[2]fd]. 
3 See id., § 93.02[3][d]. 


4 Canas v. Maryland Cas. Co., 236 Neb. 164, 167, 459 N.W.2d 533, 536 
(1990) (emphasis supplied). Accord Clifford v. Harchelroad Chevrolet, 
supra note 4. 
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in.'> As explained by the Nebraska Court of Appeals in Griffin 
v. Drivers Mgmt., Inc.,'° the “key” to such cases is our emphasis 
on “not distorting” the employee’s average weekly wage. 

If there can be no “ordinary” working hours for a particular 
employee based upon his or her actual, individual work history, 
then it may be necessary, if possible, to extrapolate an “ordi- 
nary length” and a period “ordinarily constituting his or her 
week’s work” from coworkers in the same position for the same 
employer.'’ Using data from coworkers to estimate the employ- 
ee’s ordinary week’s work is simply a fairer approximation, to 
both employees and employers, than to multiply a single day’s 
hours by 5 days a week when the job contemplates variable 
hours. The statute does not, as already discussed, mandate an 
inflexible calculation based only upon the injured employee’s 
work history. Nor does the statute prohibit evidence of similar 
employees in similar employment. 

In Berry v. Walker Roofing Co.,'® the court was likewise 
faced with a situation where an employee was injured after 
completing only a few hours of piecework. The statutory 
scheme did not explicitly provide the method for calculating an 
average wage under such circumstances. The court held that it 
could determine the employee’s average weekly wage by infer- 
ring the wages the employee “ ‘could have earned.’”’'’ The court 
held that it could make this determination based on the wages 
actually paid to another employee doing similar work. 

In so doing, the court explained that the object of the wage 
determination is to arrive at a fair approximation of the employ- 
ee’s probable future earning power, which has been impaired 
or destroyed because of injury. The compensation judge can, 
of necessity, use only the information that is available. Under 


'S See, also, Arbtin v. Puritan Mfg. Co., 13 Neb. App. 540, 696 N.W.2d 905 
(2005). 


'© Griffin v. Drivers Mgmt., Inc., 14 Neb. App. 722, 731, 714 N.W.2d 749, 757 
(2006). 


'T See § 48-126. 
'8 Berry v. Walker Roofing Co., 473 N.W.2d 312 (Minn. 1991). 


'9 Td. at 315 (emphasis supplied), quoting Johnson v. D. B. Rosenblatt, Inc., 
265 Minn. 427, 122 N.W.2d 31 (1963). 
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the circumstances presented where the employee was injured 
shortly after beginning his employment, a wage calculation 
based on the average weekly wage of that employee’s cowork- 
ers was simply “more reliable than a speculative extrapolation 
of [the injured employee’s] earning capacity based on a few 
hours of work.””° 

[2,3] Like other workers’ compensation acts, the Nebraska 
Workers’ Compensation Act is designed to compensate an 
injured worker for the loss of earning capacity caused by the 
injury.7' Our court must apply a liberal construction to the act 
to carry out its spirit and beneficent purposes.” Certainly, had 
Powell been injured on his first day of work on a shortened 
day during the winter, or had he been injured after only part 
of his day’s work, he would not be urging that § 48-126 must 
be interpreted to mandate a mathematical extrapolation of that 
day’s work multiplied by 5 days a week. Such a calculation 
would not be an accurate reflection of Powell’s temporary loss 
of earning capacity and thus would not carry out the beneficent 
purposes of the act. 

[4] We conclude that where the worker has insufficient 
work history to be able to calculate his or her average weekly 
income based on “as much of the preceding six months as he 
or she worked for the same employer,” then what would “ordi- 
narily” constitute that employee’s week’s work and, thus, that 
employee’s “average weekly income” should, if possible, be 
estimated by considering other employees working similar jobs 
for similar employers.”> Where available, such similar employ- 
ees’ work records should be considered for the 6-month period 
prior to the accident. 

From the record before us, we cannot determine the average 
week’s work of Powell’s other crewmembers for the 6 months 
preceding Powell’s accident. We therefore reverse the order of 
the review panel and remand the cause for further proceedings 


20 Td. at 316. 
21 See Foote v. O'Neill Packing, 262 Neb. 467, 632 N.W.2d 313 (2001). 


22 See Jackson v. Morris Communications Corp., 265 Neb. 423, 657 N.W.2d 
634 (2003). 


3 See § 48-126. 
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in accordance with this opinion. Having so concluded, we need 
not address the appellants’ remaining assignment of error. 


REVERSED AND REMANDED FOR 
FURTHER PROCEEDINGS. 


IN RE ESTATE OF RICHARD N. COOPER, DECEASED. 


Joe M. RICHARDSON, SUCCESSOR PERSONAL REPRESENTATIVE OF THE 
ESTATE OF RICHARD N. COOPER, DECEASED, ET AL., APPELLEES, V. 


10. 


11. 


First TENNESSEE BANK, NATIONAL ASSOCIATION, APPELLANT. 
746 N.W.2d 653 


Filed March 28, 2008. No. S-06-1016. 


Decedents’ Estates: Appeal and Error. In the absence of an equity question, an 
appellate court, reviewing probate matters, examines for error appearing on the 
record made in the county court. 

Judgments: Appeal and Error. On a question of law, an appellate court is 
obligated to reach a conclusion independent of the determination reached by the 
court below. 

Statutes. Statutory interpretation presents a question of law. 

Statutes: Appeal and Error. Absent anything to the contrary, an appellate court 
will give statutory language its plain and ordinary meaning. 

____:__. When confronted with a statutory construction issue, an appellate court 
resolves the issue independently and irrespective of the lower court’s conclusion. 
____. An appellate court’s role, to the extent possible, is to give effect to 
the statute’s entire language, and to reconcile different provisions of the statute so 
they are consistent, harmonious, and sensible. 

____. When possible, an appellate court will try to avoid a statutory con- 
struction that would lead to an absurd result. 

Statutes: Decedents’ Estates: Claims: Attorney and Client. Giving the lan- 
guage in Neb. Rev. Stat. § 30-2486 (Reissue 1995) a consistent, harmonious, and 
sensible construction, it is apparent that the filing of a claim is a separate and 
distinct act from the initiation of a legal proceeding to pursue payment of the 
claim. Therefore, the filing of a claim does not commence an action and does not 
in and of itself require the services of an attorney. 

Attorneys at Law: Words and Phrases. The term “practice of law” includes the 
trial of causes in court and the preparation of pleadings to be filed in court. 
Decedents’ Estates: Executors and Administrators: Claims: Notice. The filing 
of a statement of claim is an administrative step by which the personal represen- 
tative is advised, in accordance with the probate statutes, of the identities of the 
creditors and the amounts of their claims. 

Rules of the Supreme Court: Attorneys at Law: States. Neb. Ct. R. of Prof. 
Cond. 5.5(c) (rev. 2004) permits a lawyer who is licensed to practice in another 
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state but has not been admitted to practice in Nebraska to nonetheless on a tem- 
porary basis perform certain legal actions in this jurisdiction, so long as those 
actions “arise out of or are reasonably related to the lawyer’s practice in a juris- 
diction in which the lawyer is admitted to practice.” 


Appeal from the County Court for Douglas County: 
Lyn V. Wuite, Judge. Reversed and remanded with directions. 


Richard J. Gilloon, Michelle B. Miller, Charles D. Humble, 
and Bradley B. Mallberg, of Erickson & Sederstrom, P.C., 
for appellant. 


Kristopher J. Covi, Lisa M. Lehan, and J. Terry Macnamara, 
of McGrath, North, Mullin & Kratz, P.C., L.L.O., for appellee 
Joe M. Richardson. 


Michael D. Kozlik, of Harris Kuhn Law Firm, L.L.P., for 
appellee W.G. Yates & Sons Construction Company. 


HEAVICAN, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCormack, and MILLER-LERMAN, JJ. 


MILLER-LERMAN, J. 

NATURE OF CASE 

In this probate proceeding involving the estate of Richard 
N. Cooper, appellee W.G. Yates & Sons Construction Company 
(Yates), a claimant, moved to strike two documents entitled 
“Statement of Claim” and “Demand for Notice” filed by or 
on behalf of another claimant, appellant First Tennessee Bank, 
National Association (First Tennessee), because neither docu- 
ment had been filed by an attorney licensed to practice law in 
Nebraska. Following an evidentiary hearing, the county court 
for Douglas County determined that the filing of these docu- 
ments constituted the unauthorized practice of law in violation 
of Neb. Rev. Stat. § 7-101 (Reissue 1997), sustained Yates’ 
motions, and ordered both the statement of claim and the 
demand for notice stricken from the file. 

First Tennessee appeals. We conclude that neither the filing of 
the statement of claim by a manager of First Tennessee nor the 
filing of the demand for notice by First Tennessee’s Tennessee 
attorney who was not admitted in Nebraska constituted the 
unauthorized practice of law in Nebraska, and we therefore 
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reverse the county court’s order and remand the cause with 
directions to reinstate both filings. 


FACTS 

As an initial matter, we note that the events giving rise to 
this appeal occurred prior to the adoption of the Nebraska 
Supreme Court’s Rules Governing the Unauthorized Practice of 
Law, which became effective on January 1, 2008. Accordingly, 
we do not refer to these rules. 

There is essentially no dispute with regard to the material 
facts. Decedent Cooper died testate on November 3, 2005. He 
was survived by his wife and several children. Cooper’s last 
will and testament was admitted to probate in the county court 
on November 17. 

The record reflects that First Tennessee is a national bank- 
ing association with its principal place of business in Memphis, 
Tennessee. First Tennessee asserts that it is a claimant of 
Cooper’s estate. On January 17, 2006, Christopher D. Brown, 
the manager of special assets for First Tennessee, filed a state- 
ment of claim on behalf of First Tennessee against Cooper’s 
estate in the amount of $1,035,537.32. Brown completed the 
claim by filling in the blanks on a prepared form identified 
as “NCLE Form 313 Statement of Claim” (Form 313). Brown 
is not an attorney, and he is not licensed to practice law 
in Nebraska. 

On March 2, 2006, Kristen C. Wright, an attorney in Memphis, 
filed a demand for notice on behalf of First Tennessee, request- 
ing that all orders and other filings relevant to the Cooper estate 
be sent to Wright or another attorney at Wright’s office address 
in Memphis. Wright is not licensed to practice law in Nebraska, 
and at the time she filed the demand for notice, she had not 
sought admission pro hac vice. 

On June 2, 2006, Yates, another claimant of the Cooper 
estate, filed a motion to strike First Tennessee’s statement of 
claim on the basis that it was signed and filed by an individual 
who was not authorized to practice law in Nebraska. On June 
27, Yates filed a similar motion to strike the demand for notice 
because it was signed and filed by an individual who was not 
authorized to practice law in Nebraska. 
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On June 20, 2006, and continuing on July 27, the county 
court held an evidentiary hearing on both motions. The record 
reflects that the hearing also concerned matters not relevant 
to the instant appeal. The county court received into evidence 
certain affidavits and other documents relative to the motions 
to strike. 

In an order dated August 18, 2006, the county court con- 
cluded that both the filing of the statement of claim and the 
demand for notice constituted the unauthorized practice of law 
in Nebraska. In reaching this decision, the county court referred 
to the unauthorized practice of law statute, § 7-101, which pro- 
vides in pertinent part as follows: 

[N]o person shall practice as an attorney or counselor 
at law, or commence, conduct or defend any action or 
proceeding to which he is not a party, either by using or 
subscribing his own name, or the name of any other per- 
son, or by drawing pleadings or other papers to be signed 
and filed by a party, in any court of record of this state, 
unless he has been previously admitted to the bar by order 
of the Supreme Court of this state. No such paper shall 
be received or filed in any action or proceeding unless the 
same bears the endorsement of some admitted attorney, or 
is drawn, signed, and presented by a party to the action 
or proceeding. 

With regard to Brown’s filing of the statement of claim, the 
county court noted that First Tennessee is a corporation and 
that corporations cannot appear pro se in Nebraska courts. In 
its analysis, the county court relied upon the probate code, 
Neb. Rev. Stat. § 30-2484 (Reissue 1995), and concluded that 
Brown’s filing of the claim on behalf of First Tennessee consti- 
tuted the “commencement of a proceeding” on behalf of First 
Tennessee, and thus violated § 7-101. Section 30-2484 provides, 
inter alia, that “[f]or purposes of any statute of limitations, the 
proper presentation of a claim under section 30-2486 is equiva- 
lent to commencement of a proceeding on the claim.” 

With regard to Wright’s filing of the demand for notice, 
although not specifically citing Neb. Ct. R. of Prof. Cond. 
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5.5(c) (rev. 2005) in its order, the county court appeared to 
rely on the rule when it concluded that Wright’s filing of the 
demand for notice violated § 7-101. Rule 5.5(c) provides, in 
pertinent part, as follows: 

(c) A lawyer admitted in another United States jurisdic- 
tion, and not disbarred or suspended from practice in any 
jurisdiction, may provide legal services on a temporary 
basis in this jurisdiction that: 


(4) . . . arise out of or are reasonably related to the 
lawyer’s practice in a jurisdiction in which the lawyer is 
admitted to practice. 

The county court determined that Wright’s filing of the demand 
for notice “[d]id not arise out of and [is] not reasonably related 
to [her] practice as [an] attorney . . . in a jurisdiction in which 
[she is] admitted to practice... .” 

The county court sustained Yates’ motions and ordered First 
Tennessee’s statement of claim and demand for notice struck. 
First Tennessee appeals. 


ASSIGNMENTS OF ERROR 

On appeal, First Tennessee assigns three errors that can gen- 
erally be summarized as claiming that the county court erred 
(1) in determining that the filing of the statement of claim 
constituted the unauthorized practice of law and in striking the 
statement and (2) in determining that the filing of the demand 
for notice constituted the unauthorized practice of law and in 
striking the demand. 


STANDARDS OF REVIEW 

[1,2] In the absence of an equity question, an appellate 
court, reviewing probate matters, examines for error appearing 
on the record made in the county court. Jn re Trust Created by 
Hansen, 274 Neb. 199, 739 N.W.2d 170 (2007). On a question 
of law, however, an appellate court is obligated to reach a con- 
clusion independent of the determination reached by the court 
below. In re Estate of Lamplaugh, 270 Neb. 941, 708 N.W.2d 
645 (2006). 
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ANALYSIS 
The Filing of a Statement of Claim in a Probate Proceeding 
Does Not Constitute the Practice of Law. 

For its first assignment of error, First Tennessee claims that 
the county court erred as a matter of law when it concluded 
that the statement of claim filed on behalf of First Tennessee 
by Brown, one of First Tennessee’s employees, constituted the 
unauthorized practice of law. First Tennessee asserts that the 
filing of the statement of claim did not constitute the com- 
mencement of a proceeding or action but instead is an adminis- 
trative matter designed to advise the personal representative of 
the nature and amount of a claim against the estate. Given the 
purpose of the statement of claim, First Tennessee argues that 
the statement of claim can be filed by a claimant or a represen- 
tative of the claimant without the assistance of counsel and that 
such a filing does not constitute the practice of law and does 
not violate § 7-101. We agree. 

First Tennessee refers us primarily to Neb. Rev. Stat. 
§ 30-2486 (Reissue 1995) of the probate code and § 7-101, 
the unauthorized practice of law statute, in support of its argu- 
ment. Yates and the county court refer to these statutes and to 
§ 30-2484. We consider these statutes and the jurisprudence 
thereunder in connection with First Tennessee’s argument relat- 
ing to the filing of the statement of claim. 

[3-7] In interpreting the provisions of Nebraska’s statutes, 
we are guided by familiar canons of statutory construction. 
Statutory interpretation presents a question of law. Citizens for 
Eq. Ed. v. Lyons-Decatur Sch. Dist., 274 Neb. 278, 739 N.W.2d 
742 (2007). Absent anything to the contrary, we will give statu- 
tory language its plain and ordinary meaning. Jd. When con- 
fronted with a statutory construction issue, we resolve the issue 
independently and irrespective of the lower court’s conclusion. 
Id. Our role, to the extent possible, is to give effect to the 
statute’s entire language, and to reconcile different provisions 
of the statute so they are consistent, harmonious, and sensible. 
Id. When possible, we will try to avoid a statutory construction 
that would lead to an absurd result. Jd. 

Section 30-2486 governs the manner by which claims are 
presented against a decedent’s estate and provides as follows: 
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Claims against a decedent’s estate may be presented 
as follows: 

(1) The claimant may file a written statement of the 
claim, in the form prescribed by rule, with the clerk of 
the court. The claim is deemed presented on the filing of 
the claim with the court. If a claim is not yet due, the date 
when it will become due shall be stated. If the claim is 
contingent or unliquidated, the nature of the uncertainty 
shall be stated. If the claim is secured, the security shall 
be described. Failure to describe correctly the security, the 
nature of any uncertainty, and the due date of a claim not 
yet due does not invalidate the presentation made. 

(2) The claimant may commence a proceeding against 
the personal representative in any court which has subject 
matter jurisdiction and the personal representative may be 
subjected to jurisdiction, to obtain payment of his or her 
claim against the estate, but the commencement of the pro- 
ceeding must occur within the time limited for presenting 
the claim. No presentation of claim is required in regard to 
matters claimed in proceedings against the decedent which 
were pending at the time of his or her death. 

(3) If a claim is presented under subsection (1), no 
proceeding thereon may be commenced more than sixty 
days after the personal representative has mailed a notice 
of disallowance; but, in the case of a claim which is not 
presently due or which is contingent or unliquidated, the 
personal representative may consent to an extension of the 
sixty-day period, or to avoid injustice the court, on peti- 
tion, may order an extension of the sixty-day period, but 
in no event shall the extension run beyond the applicable 
statute of limitations. 

During oral argument, the parties agreed that the form referred 
to in § 30-2486(1) that was used in this case is Form 313. 

As quoted above, § 30-2486(1) provides that a “claimant 
may file a written statement of the claim.” Yates argued, and the 
county court agreed, that the filing of a claim constituted the 
initiation of a legal proceeding requiring the services of an attor- 
ney, and because a corporation cannot appear pro se in litigation, 
a lawyer licensed in Nebraska must file a statement of claim on 
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behalf of a corporation. The county court’s conclusion that the 
filing of a statement of claim commenced a proceeding is not 
warranted by § 30-2486, other statutes, or our jurisprudence. 

[8] Although § 30-2486(1) provides that a “claimant may file 
a written statement of the claim,” nothing in the language of 
the statute precludes the filing of a statement of claim directly 
by an individual or a corporate claimant. More important, else- 
where in the statute, subsection (3) distinguishes between the 
filing of a claim under subsection (1) and the commencement 
of a subsequent proceeding to obtain payment of the claim. 
Also relevant is § 30-2486(2), which provides that a claimant 
under subsection (1) may thereafter commence a proceeding to 
obtain payment. Giving the language in subsections (1) through 
(3) a consistent, harmonious, and sensible construction, see 
Citizens for Eq. Ed. v. Lyons-Decatur Sch. Dist., 274 Neb. 278, 
739 N.W.2d 742 (2007), it is apparent that the filing of a claim 
is a separate and distinct act from the initiation of a legal pro- 
ceeding to pursue payment of the claim. Therefore, the filing 
of a claim does not commence an action and does not in and of 
itself require the services of an attorney. 

We note that our conclusion that the filing of a claim under 
§ 30-2486(1) does not commence a proceeding is supported 
by the comment to Uniform Probate Code § 3-804, on which 
§ 30-2486 is based. The comment states: 

The filing of a claim with the probate court . . . does 
not serve to initiate a proceeding concerning the claim. 
Rather, it merely serves to protect the claimant who may 
anticipate some need for evidence to show that his claim 
is not barred. The probate court acts simply as a deposi- 
tory of the statement of claim, as is true of its responsibil- 
ity for an inventory filed with it.... 

See Unif. Probate Code § 3-804, comment, 8 U.L.A. 
236 (1998). 

Our conclusion that the filing of a statement of claim does 
not commence an action or proceeding for purposes of § 7-101 
is consistent with the reasoning employed by other jurisdictions. 
In Summit Pool Supplies, Inc. v. Price, 461 So. 2d 272, 274 (Fla. 
App. 1985), the Florida intermediate court of appeals stated: 
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[T]he filing of a statement of claim against an estate is not 
an appearance in court or the filing of a “pleading” and 
therefore is not the practice of law. The filing of a state- 
ment of claim in an estate proceeding requires no action 
by the court. It is merely a procedural step in the adminis- 
tration of an estate whereby the personal representative is 
advised, within the statutorily limited time, who the credi- 
tors are and what their claims amount to. Thus, the filing 
of a statement of claim is nothing more than presenting a 
bill to the personal representative in the manner required 
by the statute. 

Similarly, in In re Estate of Piper, 59 Ill. App. 3d 325, 327, 375 

N.E.2d 477, 479, 16 Ill. Dec. 604, 606 (1978), the intermediate 

court of appeals in Illinois stated: 
Policy considerations support the decision that the fil- 
ing of a claim against a decedent’s estate does not con- 
stitute the practice of law. The purpose of the statutory 
provisions involved here is to facilitate early settlement 
of the estates of deceased persons. . . . To require that the 
claim of a corporate creditor be filed by an attorney would 
counter the informal, summary proceedings established by 
the legislature. The requirement would greatly increase 
the expense of filing a claim and could discourage the fil- 
ing of relatively small but just claims. 
Finally, in the related context of the nonclaim statute, Neb. 
Rev. Stat. § 30-2485 (Reissue 1995), we have noted in effect 
that the filing of claims facilitates and expedites the 
proceedings for distribution of a decedent’s estate, includ- 
ing an early appraisal of the respective rights of interested 
persons and prompt settlement of demands against the 
estate. [T]he probate court or the personal representative 
can readily ascertain the nature and extent of the dece- 
dent’s debts, determine whether any sale of property is 
necessary to satisfy a decedent’s debts, and project a 
probable time at which the decedent’s estate will be ready 
for distribution. 

In re Estate of Feuerhalm, 215 Neb. 872, 874-75, 341 N.W.2d 

342, 344 (1983). 
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To the extent the county court relied on § 30-2484, in addi- 
tion to § 30-2486 just discussed, as a basis to conclude that the 
filing of a claim constituted the commencement of a proceed- 
ing, that reliance was also misplaced. Section 30-2484 provides 
that “[flor purposes of any statute of limitations, the proper 
presentation of a claim under section 30-2486 is equivalent to 
commencement of a proceeding on the claim.” The language 
of § 30-2484 draws a distinction between the filing of a claim 
and the commencement of a separate proceeding. Further, 
§ 30-2484 provides that although not equivalent, the filing of 
a claim shall be treated as the “equivalent” of commencement 
of a proceeding for statute of limitations purposes. We observe 
that application of § 30-2484 is “[flor purposes of any statute 
of limitations” and that by its terms, is limited to the context 
of determining whether the statute of limitations on a claim 
has run. Thus, the equating of the filing of a claim to the com- 
mencement of proceedings is limited to the statute of limita- 
tions context, and we have effectively so held in Mulinex v. 
Roberts, 261 Neb. 800, 626 N.W.2d 220 (2001). 

[9] Having noted that nothing within the relevant probate 
statutes necessitates the conclusion that the filing of a state- 
ment of claim constitutes the commencement of an action or 
proceeding requiring representation by an attorney and that 
therefore the probate statutes do not require the conclusion that 
the filing of a statement of claim constitutes the practice of law, 
we next analyze whether the remainder of our jurisprudence 
relative to the practice of law requires such a conclusion. We 
have stated that the term “practice of law” includes the trial of 
causes in court and the preparation of pleadings to be filed in 
court. See State, ex rel. Wright, v. Barlow, 131 Neb. 294, 268 
N.W. 95 (1936). We have also stated that 

the practice of law would include . . . legal advice to per- 
sons represented by the defendant as to their rights in such 
cases, the direct and cross-examination of witnesses, the 
argument had to the court as to the legal rights of persons 
represented by the defendant, and all matters incident and 
necessary to the trial of said cases in the justice court... . 

... “It is the character of the act, and not the place 
where it is performed, which is the decisive factor.” 


IN RE ESTATE OF COOPER 307 
Cite as 275 Neb. 297 


See State, ex rel. Hunter, v. Kirk, 133 Neb. 625, 628, 276 N.W. 
380, 382 (1937). See, also, Spier v. Thomas, 131 Neb. 579, 
269 N.W. 61 (1936) (defining “practice of law” to include 
legal advice and counsel with regard to validity and legality 
of matters). 

[10] The filing of a statement of claim in an estate proceed- 
ing requires no action by or in the court. Although a claim is 
filed with the probate court, it is not considered a pleading. See 
Neb. Ct. R. of Pldg. in Civ. Actions 7(a) (rev. 2004) (listing 
allowable “pleadings” as complaint, answer, reply, answer to 
cross-claim, third-party complaint, and third-party answer, and 
stating generally that “[n]o other pleading shall be allowed”). In 
this regard, we have stated that “the county court acts merely as 
a depository of the [statement of] claim.” Holdrege Co-op Assn. 
v. Wilson, 236 Neb. 541, 546, 463 N.W.2d 312, 316 (1990). 
The filing of a statement of claim is an administrative step by 
which the personal representative is advised, in accordance with 
the probate statutes, of the identities of the creditors and the 
amounts of their claims. Although a form for the presentation of 
a claim is prescribed by rule, see § 30-2486(1), legal skill is not 
required to complete the form. See, Summit Pool Supplies, Inc. 
v. Price, 461 So. 2d 272 (Fla. App. 1985); In re Estate of Piper, 
59 Ill. App. 3d 325, 375 N.E.2d 477, 16 Hl. Dec. 604 (1978). 

In the instant case, Brown took the administrative steps of 
preparing or causing to be prepared the statement of claim, 
signing it, and submitting it for filing with the probate court. 
Under these circumstances, we conclude that Brown’s filing 
of a statement of claim does not constitute the practice of law 
described in § 7-101. The county court erred as a matter of 
law when it concluded that Brown’s filing of the statement of 
claim on behalf of First Tennessee constituted the unauthorized 
practice of law and ordered the statement of claim struck. Such 
order is reversed. 


The Filing of a Demand for Notice in a Probate Proceeding by 
an Attorney Not Licensed to Practice Law in This State 
Is Not the Unauthorized Practice of Law. 

For its second assignment of error, First Tennessee claims 
that the county court erred as a matter of law when it concluded 


308 275 NEBRASKA REPORTS 


that the demand for notice filed on behalf of First Tennessee 
by one of First Tennessee’s lawyers, who is not admitted in 
Nebraska, constituted the unauthorized practice of law. First 
Tennessee argues in effect that the county court misconstrued 
rule 5.5(c)(4) of the Nebraska Rules of Professional Conduct 
governing the unauthorized practice of law when the court 
concluded that Wright’s filing of the demand for notice violated 
the unauthorized practice of law statute, § 7-101. We agree with 
First Tennessee that the county court erred. 

[11] We note that the conduct complained of involves an 
attorney and occurred after September 1, 2005, and thus is 
governed by the Nebraska Rules of Professional Conduct. As 
noted above, rule 5.5(c) permits a lawyer who is licensed to 
practice in another state but has not been admitted to practice 
in Nebraska to nonetheless on a temporary basis perform cer- 
tain legal actions in this jurisdiction, so long as those actions 
“arise out of or are reasonably related to the lawyer’s practice 
in a jurisdiction in which the lawyer is admitted to practice.” 
Rule 5.5(c) describes activities that although performed by a 
lawyer not licensed to practice in this state, nonetheless do not 
violate § 7-101. 

We have not had occasion to construe rule 5.5(c)(4). 
However, we find guidance in the comments that follow the 
rule. Comment [5] states in part: 

There are occasions in which a lawyer admitted to practice 
in another United States jurisdiction, and not disbarred or 
suspended from practice in any jurisdiction, may provide 
legal services on a temporary basis in this jurisdiction 
under circumstances that do not create an unreasonable risk 
to the interests of their clients, the public or the courts. 
Comment [13] states: 

Paragraph (c)(4) permits a lawyer admitted in another 
jurisdiction to provide certain legal services on a tem- 
porary basis in this jurisdiction that arise out of or are 
reasonably related to the lawyer’s practice in a jurisdic- 
tion in which the lawyer is admitted . . . . These services 
include both legal services and services that nonlawyers 
may perform but that are considered the practice of law 
when performed by lawyers. 
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Finally, comment [14] states as follows: 

Paragraph . . . (c)(4) require[s] that the services arise out 
of or be reasonably related to the lawyer’s practice in a 
jurisdiction in which the lawyer is admitted. A variety of 
factors evidence such a relationship. The lawyer’s client 
may have been previously represented by the lawyer, or 
may be resident in or have substantial contacts with the 
jurisdiction in which the lawyer is admitted. The matter, 
although involving other jurisdictions, may have a signifi- 
cant connection with that jurisdiction. In other cases, sig- 
nificant aspects of the lawyer’s work might be conducted 
in that jurisdiction or a significant aspect of the matter 
may involve the law of that jurisdiction. 

We consider the factors listed in the comment quoted imme- 
diately above. The record reflects that First Tennessee is a 
Tennessee banking corporation, with its principal place of busi- 
ness in Memphis, Tennessee, the same city and state where 
Wright, the Tennessee lawyer who filed the demand for notice, 
maintains her law practice. First Tennessee is a client of Wright. 
The request for notice sought to have copies of all filings made 
in the underlying estate case mailed to Wright in the same state 
where she offices and First Tennessee has its principal place of 
business. The “risk” involved to either the client, the public, or 
the courts was de minimis. The filing of the request for notice 
was effectively an administrative matter and did not in and of 
itself involve either rendering a legal opinion to First Tennessee 
or engaging in a legal contest on behalf of First Tennessee in 
Nebraska. Given these facts, we conclude that the county court 
erred as a matter of law when it determined that Wright’s filing 
of the demand for notice constituted the unauthorized prac- 
tice of law under either rule 5.5(c) or § 7-101 and ordered the 
demand struck. We reverse such order. 


CONCLUSION 
For the reasons stated above, we conclude that the county 
court erred as a matter of law when it concluded that Brown’s 
filing of the statement of claim and Wright’s filing of the 
demand for notice, each on behalf of First Tennessee, consti- 
tuted the unauthorized practice of law in violation of § 7-101 
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and in striking the statement and demand. Accordingly, we 
reverse the county court’s order and remand the cause with 
directions to reinstate both filings. 


10. 


REVERSED AND REMANDED WITH DIRECTIONS. 


STATE OF NEBRASKA EX REL. JON BRUNING, ATTORNEY GENERAL 


OF THE STATE OF NEBRASKA, APPELLANT, V. R.J. REYNOLDS 
TOBACCO COMPANY ET AL., APPELLEES. 
746 N.W.2d 672 


Filed March 28, 2008. No. S-06-1027. 


Jurisdiction: Appeal and Error. A jurisdictional question which does not 
involve a factual dispute is determined by an appellate court as a matter of law. 
Contracts: Appeal and Error. The interpretation of a contract involves a ques- 
tion of law, in connection with which an appellate court has an obligation to reach 
its conclusions independently of the determinations made by the court below. 
Jurisdiction: Appeal and Error. Before reaching the legal issues presented for 
review, it is the duty of an appellate court to determine whether it has jurisdiction 
over the matter before it. 

Final Orders: Appeal and Error. Under Neb. Rev. Stat. § 25-1902 (Reissue 
1995), the three types of final orders which may be reviewed on appeal are (1) an 
order which affects a substantial right and which determines the action and pre- 
vents a judgment, (2) an order affecting a substantial right made during a special 
proceeding, and (3) an order affecting a substantial right made on summary appli- 
cation in an action after judgment is rendered. 

Contracts: Arbitration and Award. Arbitration is purely a matter of contract. 
Arbitration and Award. A party cannot be required to submit a dispute to arbi- 
tration unless he or she has agreed to do so. 

Contracts. A court interpreting a contract must first determine as a matter of law 
whether the contract is ambiguous. 

____. A contract written in clear and unambiguous language is not subject to 
interpretation or construction and must be enforced according to its terms. 
Contracts: Words and Phrases. A contract is ambiguous when a word, phrase, 
or provision in the contract has, or is susceptible of, at least two reasonable but 
conflicting interpretations or meanings. 

Contracts. A contract must receive a reasonable construction and must be 
construed as a whole, and if possible, effect must be given to every part of 
the contract. 


Appeal from the District Court for Lancaster County: 


Paut D. Merritt, Jr., Judge. Affirmed. 
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MILLER-LERMAN, J. 


NATURE OF CASE 

The sole issue presented in this appeal, aside from the pro- 
priety of the exercise of our appellate jurisdiction, is whether 
the current dispute between the State of Nebraska and various 
tobacco companies is subject to arbitration under the arbitra- 
tion provisions of the Master Settlement Agreement (the MSA) 
to which the State and the tobacco companies are parties. The 
State of Nebraska ex rel. Jon Bruning, Attorney General, filed 
a complaint in the district court for Lancaster County seeking 
a declaration that a downward adjustment to an annual pay- 
ment to be made by the tobacco companies to the State under 
the MSA should not be allowed. The court determined that the 
terms of the MSA required that the issue raised in the complaint 
should be decided by arbitration. The district court entered an 
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order compelling arbitration and dismissed the complaint. The 
State appeals. We affirm. 


STATEMENT OF FACTS 

The State of Nebraska and various other states and juris- 
dictions (the settling states) are parties to the MSA with 
various tobacco companies, including, inter alia, R.J. Reynolds 
Tobacco Company; Philip Morris USA, Inc.; and Lorillard 
Tobacco Company (collectively the tobacco companies). The 
parties entered into the MSA in 1998 after various states sepa- 
rately sued the major U.S. tobacco companies to recover costs 
the states had incurred in treating smoking-related illnesses. 
The State of Nebraska had sued the tobacco companies in 
the district court for Lancaster County. A consent decree was 
entered in the district court in December 1998 approving the 
MSA. State ex rel. Stenberg v. R.J. Reynolds Tobacco Co., 
Lancaster County District Court, docket 573, page 277. The 
above-named tobacco companies were the original parties to 
the MSA; approximately 40 other tobacco companies subse- 
quently joined as parties to the MSA. 

The MSA requires, inter alia, that the tobacco companies 
make an annual payment to the settling states to offset public 
health costs. The annual payment is determined each year by 
an independent auditor who is required to follow a complex 
formula set forth in the MSA. Each tobacco company pays its 
share of the determined amount into a single escrow account, 
and the independent auditor allocates a share of the total 
to each settling state. The independent auditor is given the 
responsibility for calculating and determining the amount of 
all payments owed by the tobacco companies under the MSA, 
including any adjustments, reductions, and offsets, as well the 
allocation of such payments. Because the auditor is required to 
determine various calculations, the MSA in § XI(d)(5) permits 
the independent auditor to make certain assumptions. 

A concern of the parties to the MSA was that tobacco manu- 
facturers who did not participate in the MSA would have an 
unfair market advantage over participating tobacco companies 
because such nonparticipating manufacturers would not be 
required to contribute to the annual payment and would not 
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be subject to marketing and advertising restrictions placed 
on the participating tobacco companies pursuant to the MSA. 
To address such concerns, the MSA provides for a “Non- 
Participating Manufacturer” (NPM) adjustment if certain mar- 
ket and economic conditions exist. The NPM adjustment is 
a downward adjustment to the annual payment which is oth- 
erwise to be made by the participating tobacco companies to 
the states. The NPM downward adjustment is made if (1) the 
participating tobacco companies collectively suffer a loss-of- 
market share to the nonparticipating manufacturers and (2) an 
economic consulting firm determines that the disadvantages the 
participating tobacco companies experienced as a result of the 
provisions of the MSA were a significant factor contributing to 
the loss-of-market share. However, even when such conditions 
exist, specific states may avoid the NPM downward adjustment 
by enacting and enforcing statutes imposing certain require- 
ments on the nonparticipating manufacturers. To the extent 
a settling state establishes that it had a qualifying statute in 
effect and that it “diligently enforced” such statute, that settling 
state’s allocated share of the annual payment is not reduced by 
the NPM adjustment. When it is determined that a NPM adjust- 
ment is required for a particular year, the NPM adjustment is to 
be applied against payments due in a later year. 

The present case involves a dispute over an NPM adjustment 
for the year 2003. The independent auditor determined that 
no NPM downward adjustment should be applied for the year 
2003. In response, the tobacco companies have disagreed and 
asserted that the NPM adjustment should have been applied to 
reduce their annual payments due in 2006. In reaching its NPM- 
related determination, the independent auditor had concluded 
that the participating tobacco companies had collectively expe- 
rienced a qualifying loss-of-market share and that the economic 
consulting firm had determined that the provisions of the MSA 
had been a significant factor contributing to such loss-of-market 
share, but that the settling states had presumably diligently 
enforced their qualifying statutes. The tobacco companies gen- 
erally assert that in making the determination that no NPM 
adjustment should be applied, the independent auditor made a 
finding that each settling state had enacted a qualifying statute, 
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but that the independent auditor had simply assumed but failed 
to find that each settling state had diligently enforced its quali- 
fying statute. The tobacco companies disputed the independent 
auditor’s refusal to apply the NPM adjustment based on a mere 
presumption of diligent enforcement. The settling states take 
the position that all the settling states had enacted qualifying 
statutes that were in full force and effect and that therefore, 
no NPM downward adjustment was warranted. In view of this 
dispute, the tobacco companies withheld a portion of the annual 
payment for 2006. 

The settling states filed actions in their respective jurisdic- 
tions seeking to compel the tobacco companies to pay the 
full annual payment. The State of Nebraska filed the pres- 
ent action giving rise to this appeal in the district court for 
Lancaster County seeking a declaration that in 2003, the State 
had diligently enforced its qualifying statutes, Neb. Rev. Stat. 
§§ 69-2702 and 69-2703 (Reissue 2003), and that therefore, no 
NPM adjustment should be applied to the State’s share of the 
annual payment from the tobacco companies. 

In response to the State’s complaint, the tobacco compa- 
nies moved the court to compel arbitration and to dismiss 
or stay the declaratory judgment action pending the outcome 
of such arbitration. The tobacco companies asserted that the 
MSA required arbitration of disputes regarding the independent 
auditor’s calculation of annual payments. The tobacco compa- 
nies relied in part on § XI(c) of the MSA. Section XI is titled 
“Calculation and Disbursement of Payments” and subsection 
(c) provides: 

Resolution of Disputes. Any dispute, controversy or claim 
arising out of or relating to calculations performed by, 
or any determination made by, the Independent Auditor 
(including, without limitation, any dispute concerning the 
operation or application of any of the adjustments, reduc- 
tions, offsets, carry-forwards and allocations described in 
subsection IX(j) or subsection XI(i)) shall be submitted to 
binding arbitration before a panel of three neutral arbitra- 
tors, each of whom shall be a former Article HI federal 
judge. Each of the two sides to the dispute shall select one 
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arbitrator. The two arbitrators so selected shall select the 
third arbitrator. The arbitration shall be governed by the 
United States Federal Arbitration Act. 

The district court agreed with the tobacco companies’ argu- 
ment that the issues in this case were subject to arbitration. 
The court noted that § VII(a) of the MSA provided that as to 
the State of Nebraska, the district court for Lancaster County 
retained exclusive jurisdiction for the purposes of implement- 
ing and enforcing the MSA and that except as provided in 
other sections of the MSA including the arbitration provision 
in § XI(c), the court was the only court to which disputes under 
the MSA as to the State of Nebraska were to be presented. The 
court concluded, however, that it did not have jurisdiction over 
“matters arising from or relating to Section XI(c).” The court 
concluded that the determination of whether a settling state 
diligently enforced its qualifying statute was an integral part of 
the independent auditor’s calculations under the MSA and as 
such the determination was subject to the binding arbitration 
requirement of § XI(c). The court therefore ordered arbitration 
and dismissed the State’s action. 

The State appeals the order. We granted the tobacco compa- 
nies’ petition to bypass the Nebraska Court of Appeals. 


ASSIGNMENT OF ERROR 
The State asserts that the district court erred in ordering the 
parties to arbitrate the issue of whether the State had diligently 
enforced its qualifying statute during the year 2003 and in dis- 
missing the action. 


STANDARD OF REVIEW 

[1] A jurisdictional question which does not involve a factual 
dispute is determined by an appellate court as a matter of law. 
State v. Hudson, 273 Neb. 42, 727 N.W.2d 219 (2007). 

[2] The interpretation of a contract involves a question of 
law, in connection with which an appellate court has an obliga- 
tion to reach its conclusions independently of the determina- 
tions made by the court below. Hans v. Lucas, 270 Neb. 421, 
703 N.W.2d 880 (2005). 
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ANALYSIS 
The Order Compelling Arbitration and Dismissing 
the Action Is Final and Appealable. 

[3] We note first that before this appeal was moved to this 
court’s docket, the tobacco companies moved the Court of 
Appeals for summary dismissal on the basis of lack of appellate 
jurisdiction. The tobacco companies argued that the order com- 
pelling arbitration was not a final, appealable order. The Court 
of Appeals declined to decide the issue in summary fashion and 
therefore overruled the motion for summary dismissal. Before 
reaching the legal issues presented for review, it is the duty of 
an appellate court to determine whether it has jurisdiction over 
the matter before it. Goodman yv. City of Omaha, 274 Neb. 539, 
742 N.W.2d 26 (2007). We determine that the order compel- 
ling arbitration and dismissing the declaratory judgment action 
is a final order and that this court has jurisdiction to consider 
the appeal. 

The tobacco companies assert that although § XI(c) of 
the MSA provides that arbitration under the MSA shall be 
governed by the federal Arbitration Act (the FAA), 9 U.S.C. 
§§ 1 to 307 (2000 & Supp. V 2005), the issue whether a state 
court’s order regarding arbitration is an appealable order is a 
question of state law. In this regard, they direct our attention 
to Nebraska’s Uniform Arbitration Act which provides in Neb. 
Rev. Stat. § 25-2620 (Reissue 1995) that appeals may be taken 
from certain orders regarding arbitration and that although 
§ 25-2620 lists an order denying an application to compel arbi- 
tration as appealable, the statute does not specifically list an 
order compelling arbitration. The tobacco companies therefore 
claim that this court lacks jurisdiction. We do not agree. 

In a previous case involving arbitration governed by the 
FAA, we held that an order denying a motion to compel arbi- 
tration under the FAA is a final, appealable order. Webb v. 
American Employers Group, 268 Neb. 473, 684 N.W.2d 33 
(2004). We stated that to determine whether such an order 
involving the FAA is appealable, “we must first apply our state 
procedural rules to determine if the order is final for purposes 
of appeal and then determine whether the result of that inquiry 
would undermine the goals and policies of the FAA.” 268 
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Neb. at 481, 684 N.W.2d at 41. We apply a similar analysis to 
determine whether an order compelling arbitration under the 
FAA and dismissing a declaratory judgment action is a final, 
appealable order. 

[4] Under Neb. Rev. Stat. § 25-1902 (Reissue 1995), the 
three types of final orders which may be reviewed on appeal are 
(1) an order which affects a substantial right and which deter- 
mines the action and prevents a judgment, (2) an order affecting 
a substantial right made during a special proceeding, and (3) 
an order affecting a substantial right made on summary appli- 
cation in an action after judgment is rendered. In re Estate of 
Rose, 273 Neb. 490, 730 N.W.2d 391 (2007); Webb, supra. In 
the present case, the district court entered an order compelling 
arbitration. In addition to compelling arbitration, the district 
court dismissed the State’s declaratory judgment action rather 
than merely staying the action pending arbitration. Because 
“the contractual benefit of arbitrating the dispute between 
the parties [under the FAA] as an alternative to litigation” is 
ordinarily a substantial right, see Webb, 268 Neb. at 481, 684 
N.W.2d at 41, and because the court dismissed the declaratory 
judgment action, we determine that under § 25-1902, the order 
was a final order of the first type, i.e., one which affected a sub- 
stantial right and which determined the action and prevented a 
judgment. The order to dismiss the action determined the action 
and prevented the State from receiving the declaratory judgment 
that it sought. We therefore conclude that under § 25-1902, the 
order is a final order for purposes of appeal. 

We further determine that our conclusion that the order is 
final and appealable does not undermine the goals and poli- 
cies of the FAA. We note that in cases decided under the FAA, 
federal courts have held that an order compelling arbitration 
and dismissing, rather than staying, the action is appealable. In 
Green Tree Financial Corp.-Ala. v. Randolph, 531 U.S. 79, 89, 
121 S. Ct. 513, 148 L. Ed. 2d 373 (2000), the U.S. Supreme 
Court held that where the trial court “has ordered the parties 
to proceed to arbitration, and dismissed all the claims before 
it, that decision is ‘final’ within the meaning of [9 U.S.C.] 
§ 16(a)(3) [of the FAA], and therefore appealable.”’ Because the 
content of the order in this case if rendered by a federal court 
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would be final and appealable under the FAA, we conclude that 
our determination that the order at issue is final and appealable 
under state law does not undermine the goals and policies of 
the FAA. 

Because the order compelling arbitration and dismissing 
the State’s action for declaratory judgment is a final order, we 
conclude that this court has jurisdiction over this appeal. We 
therefore proceed to consider the merits of the appeal. 


The MSA Requires the Arbitration of Disputes Regarding the 
Determination of Diligent Enforcement of a Qualifying 
Statute, and the District Court Properly Ordered 

Arbitration and Dismissed the Action. 

The State asserts that the district court erred in order- 
ing arbitration of the dispute regarding the State’s diligent 
enforcement of its qualifying statute. The State generally argues 
that under the MSA, the dispute is subject to judicial resolution 
in the court designated in the MSA, rather than to arbitration. 
We conclude that the MSA requires that the dispute at issue 
in this case is subject to arbitration and that therefore, the 
district court did not err in ordering arbitration and dismissing 
the case. 

We note first that the issue in this appeal has been consid- 
ered in courts in numerous other settling states and that almost 
without exception, such courts have held that the MSA requires 
arbitration of the dispute. See State v. Philip Morris, 179 Md. 
App. 140, 151 n.10, 944 A.2d 1167, 1173 n.10 (2008) (listing 
most recent decisions and stating that of courts in 45 states and 
Puerto Rico having decided the issue, all but one determined 
that dispute was subject to arbitration). Such courts were apply- 
ing the same language of the MSA that is at issue in this case, 
and therefore, the reasoning of such courts is persuasive. 
However, we must independently decide the issue pursuant to 
Nebraska law. 

[5,6] We have stated that arbitration is purely a matter of con- 
tract. Cornhusker Internat. Trucks v. Thomas Built Buses, 263 
Neb. 10, 637 N.W.2d 876 (2002). A party cannot be required 
to submit a dispute to arbitration unless he or she has agreed 
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to do so. Kelley v. Benchmark Homes, Inc., 250 Neb. 367, 550 
N.W.2d 640 (1996), disapproved on other grounds, Webb v. 
American Employers Group, 268 Neb. 473, 684 N.W.2d 33 
(2004). Arbitration of the dispute in this case is required only 
if the parties have so agreed in the MSA. Therefore, we must 
determine whether the MSA requires arbitration of the dispute 
involving whether the State has diligently enforced the qualify- 
ing statute, as such dispute relates to calculation of the annual 
payment and the NPM adjustment. 

[7-10] In making our determination, we note certain stan- 
dards regarding contract construction and interpretation. We 
have stated that a court interpreting a contract must first 
determine as a matter of law whether the contract is ambigu- 
ous. Kluver yv. Deaver, 271 Neb. 595, 714 N.W.2d 1 (2006). 
A contract written in clear and unambiguous language is not 
subject to interpretation or construction and must be enforced 
according to its terms. Jd. A contract is ambiguous when a 
word, phrase, or provision in the contract has, or is susceptible 
of, at least two reasonable but conflicting interpretations or 
meanings. /d. A contract must receive a reasonable construction 
and must be construed as a whole, and if possible, effect must 
be given to every part of the contract. Jd. In connection with the 
arbitrability issue raised in this case, § XI(c) of the MSA pro- 
vides that the FAA governs arbitration under the MSA, and we 
note that the FAA requires that any doubts regarding the scope 
of an arbitration clause be resolved in favor of arbitration. See 
Cornhusker Internat. Trucks v. Thomas Built Buses, supra. 

The State believes that the present dispute should be decided 
in state court and relies heavily on § VII(a) of the MSA which 
broadly provides for judicial resolution of disputes relating to 
the MSA. In § VII(a), the parties to the MSA agree that the 
court in which the settlement was reached, which as to the State 
of Nebraska refers to the district court for Lancaster County, 
“shall retain exclusive jurisdiction for the purposes of imple- 
menting and enforcing [the MSA] as to such Settling State” and 
that the state district court “shall be the only court to which dis- 
putes under [the MSA] are presented as to such Settling State.” 
The State argues that § VII(a) designates the district court as 
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the forum for resolution of disputes related to the MSA, includ- 
ing the present dispute. 

Contrary to the State’s argument, we note that elsewhere in 
§ VII(a), the district court is designated as the forum to which 
disputes are presented except as provided in other specified 
subsections of the MSA, including § XI(c). We believe that the 
current dispute is to be arbitrated under § XI(c) and is therefore 
excepted from judicial resolution under § VII(a). 

Section XI(c), as noted above, provides in relevant part 
as follows: 

Any dispute, controversy or claim arising out of or relating 
to calculations performed by, or any determination made 
by, the Independent Auditor (including, without limitation, 
any dispute concerning the operation or application of any 
of the adjustments, reductions, offsets, carry-forwards and 
allocations described in subsection IX(Gj) or subsection 
XI(i)) shall be submitted to binding arbitration before a 
panel of three neutral arbitrators .... 
By its terms, § XI(c) broadly requires arbitration for “[a]ny 
dispute . . . arising out of or relating to” the calculations and 
determinations made by the independent auditor. Under the 
MSA, the independent auditor is charged with calculating the 
annual payments, including the NPM adjustment. Calculation 
of the NPM adjustment necessarily requires determinations 
regarding whether the settling states had qualifying statutes 
and whether the settling states diligently enforced such statutes. 
Thus, the issue of diligent enforcement relates to a calculation 
performed by the independent auditor which is subject to arbi- 
tration under § XI(c). 

Contrary to our conclusion, the State asserts that the issue 
whether a settling state diligently enforced a qualifying statute 
is not an issue subject to arbitration under § XI(c) because the 
MSA does not specifically list the determination as to a state’s 
diligent enforcement as a duty of the independent auditor. 
Unlike the State, we do not read the scope of arbitration under 
§ XI(c) as being limited to a list of designated determinations. 

Section XI(c) refers broadly to disputes “arising out of or 
relating to” (emphasis supplied) the calculations and determi- 
nations made by the independent auditor. Diligent enforcement, 
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although not specifically listed in XI(c), is an issue that has a 
direct impact on the calculation of the NPM adjustment, which 
in turn has a direct impact on calculation of the annual payment 
which the tobacco companies make to the States and which 
payment the auditor is required to determine under the MSA. 
Reading the MSA as a whole, see Kluver v. Deaver, 271 Neb. 
595, 714 N.W.2d 1 (2006), a dispute regarding diligent enforce- 
ment is a dispute “relating to” the independent auditor’s calcu- 
lations and therefore a dispute subject to arbitration. 

In sum, we determine that a dispute over the issue of dili- 
gent enforcement is a dispute “arising out of or relating to” the 
independent auditor’s calculations and determinations and is 
therefore a dispute that § XI(c) requires to be arbitrated. Because 
the dispute is subject to arbitration pursuant to § XI(c), it is an 
exception to the provision in § VII(a) that disputes under the 
MSA are to be presented to the district court. The district court 
did not err in ordering arbitration and dismissing the State’s 
action for declaratory judgment. 


CONCLUSION 

We conclude that the district court’s order compelling arbitra- 
tion and dismissing the State’s action for declaratory judgment 
was a final order and that this court has jurisdiction to deter- 
mine this appeal. We further conclude that the district court did 
not err in determining that the MSA requires arbitration of the 
dispute over diligent enforcement of the qualifying statute. We 
therefore affirm the court’s order compelling arbitration and 

dismissing the State’s action for declaratory judgment. 
AFFIRMED. 
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appellate court, reviewing probate matters, examines for error appearing on the 
record made in the county court. 
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obligated to reach a conclusion independent of the determination reached by the 
court below. 
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special administrator would be appropriate to preserve the estate or to secure its 


proper administration. 
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MILLER-LERMAN, J. 

NATURE OF CASE 

These appeals were brought from separate orders entered 
in the county court for Douglas County from one underlying 
estate case involving the estate of Richard N. Cooper. In case 
No. S-06-1400, sometimes referred to as the “appointment 
case,” appellant Joe M. Richardson appeals from the county 
court’s orders in which it overruled his motion challenging 
the county court’s suspension of Richardson as the succes- 
sor personal representative and appointment of a temporary 
special administrator, appointed a second successor personal 
representative, and denied his motion for sanctions. In case No. 
S-07-109, sometimes referred to as the “asset case,” the issue 
on appeal is whether the county court erred in determining that 
a certain brokerage account was an estate asset and therefore 
subject to the claims of estate creditors. We consolidate these 
appeals for purposes of opinion and disposition. 

In the appointment case, Richardson questions the propriety 
of the statutory procedure used to remove him under the facts 
of this case and challenges the ex parte nature of one of the 
hearings held during the appointment proceedings. In the asset 
case, it is claimed that the county court’s procedure and deci- 
sion in the appointment case caused the court to improperly 
prejudge the issue of whether to include the brokerage account 
as an asset in the estate. 

In case No. S-06-1400, we conclude that in the absence of 
evidence the procedure used to suspend Richardson’s author- 
ity as the successor personal representative, and to appoint a 
temporary special administrator was not warranted. Therefore, 
orders flowing therefrom require reversal and remand of 
the cause. Accordingly, we vacate the county court’s orders 
removing Richardson as the successor personal representative, 
appointing a special administrator, appointing a second succes- 
sor personal representative, and denying Richardson’s motion 
for sanctions. Because the record in the appointment case 
reflects that the county court made certain factual findings in 
the absence of evidence concerning those facts, the impartiality 
of the judge going forward could reasonably be questioned, and 
we therefore order that the county court judge be recused upon 
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remand. In view of our disposition of the appointment case, we 
are required to reverse the county court’s order including the 
brokerage account as an estate asset in case No. S-07-109, and 
we remand the cause for further proceedings consistent with 
this opinion. 


FACTS 

There is essentially no dispute with regard to the facts rel- 
evant to our disposition of these appeals. Decedent Richard N. 
Cooper died testate on November 3, 2005. He was survived 
by his wife, Robyn, and several children. Cooper’s last will 
and testament was admitted to probate in the county court on 
November 17. Robyn initially served as personal representa- 
tive. She later resigned, and her brother, Richardson, suc- 
ceeded her as successor personal representative. 

On July 13, 2006, Richardson filed a motion seeking a 
determination as to the estate’s ownership interest in a bro- 
kerage account held with PrimeVest Financial Services and 
identified therein as account No. 22373935 (the PrimeVest 
account). This account is the subject of the asset case. On 
September 12, Richardson’s deposition was taken as part of the 
estate proceedings. 

On September 15, 2006, W.G. Yates & Sons Construction 
Company (Yates), identifying itself effectively as a claim- 
ant of the estate, filed a pleading captioned “Petition for 
Appointment of Special Administrator in Formal Proceeding in 
an Emergency,” alleging that Richardson was failing to protect 
and preserve the estate and seeking the appointment of a spe- 
cial administrator. Richardson’s appeal in the appointment case 
challenges the propriety of filing this petition and the proceed- 
ings held thereon. The petition did not indicate the statutory 
authority on which it was based, and the copy of the petition 
contained in the record does not include a certificate of service 
demonstrating that Yates served a copy of its petition on any 
interested parties in the estate case. 

On September 19, 2006, 4 days after Yates filed its petition, 
the county court held a hearing on the petition. The bill of 
exceptions on appeal contains a transcript from that hearing. 
The only appearance entered at that hearing is counsel for Yates. 
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No evidence was offered or received at the hearing. During the 
hearing, counsel for Yates appears to summarize portions of 
Richardson’s deposition testimony, and elsewhere it appears 
that counsel for Yates is reading to the court questions asked 
and answers given during Richardson’s deposition. The record 
further reflects that much of the information provided by Yates’ 
counsel was in response to questioning from the court. 

At the conclusion of this hearing, the county court entered 
its order. In its September 19, 2006, order, the county court 
made certain factual findings, including finding that “someone” 
had been removing assets from the estate, that Richardson had 
“failed and/or refused to protect or preserve” the estate’s assets, 
and that it was “necessary for a Special Administrator to take 
custody and control of the estate assets for their preservation 
and protection as [Richardson had] failed to do so.” As a result 
of these and other factual findings, the county court ordered 
that Richardson be suspended as the successor personal rep- 
resentative. The court further ordered that a temporary special 
administrator be appointed “to collect and manage the assets 
of the estate” and that a hearing be held on the permanent 
removal of Richardson as successor personal representative. 
Yates’ counsel was ordered to provide notice to Richardson of a 
subsequent hearing regarding his removal as successor personal 
representative. Yates was awarded attorney fees. 

On September 21, 2006, Yates filed an amended petition 
in which it sought the permanent removal of Richardson as 
successor personal representative and the appointment of a 
second successor personal representative. On September 22, 
Richardson filed a motion to reconsider the court’s September 
19 order. On October 10, Richardson also filed a motion seek- 
ing sanctions against Yates’ attorney because of the ex parte 
nature of the September 19 hearing. The hearing on all of these 
motions was continued until October 31. 

While the removal proceedings giving rise to the appointment 
case were pending, on September 22, 2006, the county court 
held an evidentiary hearing in the asset case on Richardson’s 
motion to determine the estate’s ownership interest in the 
Prime Vest account. The record reflects that the temporary special 
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administrator participated in this hearing. The record also indi- 
cates that during the September 19 hearing, it was alleged and 
the county court found that the PrimeVest account was at least 
one of the assets Richardson was failing to protect. 

On October 31, 2006, the county court held an evidentiary 
hearing in the appointment case on the various motions relating 
to Richardson’s removal as successor personal representative 
and the appointment of a second successor personal representa- 
tive. In an order filed November 27, the county court granted 
Yates the relief sought in its amended petition by permanently 
removing Richardson as the successor personal representative 
and by appointing a second successor personal representative. 
In the same order, the county court overruled Richardson’s 
motion to reconsider and motion for sanctions. The November 
27 order does not contain any factual findings by the court. 

In an order filed January 16, 2007, the county court ruled in 
the asset case that the PrimeVest account was an estate asset 
and that the funds held in that account were subject to the 
claims of estate creditors. The county court ordered that any 
transfers from that account were void and further ordered the 
second successor personal representative to “trace the assets” 
that had been transferred from the account. 

In case No. S-06-1400, Richardson appeals the county court’s 
orders that overruled his motion to reconsider, removed him as 
successor personal representative, appointed a second succes- 
sor personal representative, and denied his motion for sanc- 
tions. In case No. S-07-109, the appeal challenges the county 
court’s order determining that the PrimeVest account is an 
estate asset. 


ASSIGNMENTS OF ERROR 

In case No. S-06-1400, Richardson assigns three errors. 
Richardson claims that the county court erred (1) in denying his 
motion to reconsider its order appointing a temporary special 
administrator following an ex parte hearing, (2) in removing 
Richardson as the successor representative and appointing a 
“second successor personal representative,” and (3) in denying 
Richardson’s motion for sanctions. 
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In case No. S-07-109, the error assigned generally claims 
that the county court erred in determining that the PrimeVest 
account was an estate asset. 


STANDARDS OF REVIEW 

[1,2] In the absence of an equity question, an appellate court, 
reviewing probate matters, examines for error appearing on 
the record made in the county court. In re Trust Created by 
Hansen, 274 Neb. 199, 739 N.W.2d 170 (2007). On a question 
of law, however, an appellate court is obligated to reach a con- 
clusion independent of the determination reached by the court 
below. In re Estate of Lamplaugh, 270 Neb. 941, 708 N.W.2d 
645 (2006). 


ANALYSIS 
Case No. S-06-1400: The County Court’s Order Overruling 
Richardson’s Motion for Reconsideration Is Reversed. 

In the appointment case, Richardson claims that the county 
court erred in overruling his motion to reconsider its previous 
order suspending his authority as the successor personal rep- 
resentative and appointing a temporary special administrator. 
Richardson also claims that the county court erred in removing 
him as the successor personal representative and appointing a 
second successor personal representative to replace Richardson. 
Finally, Richardson challenges the county court’s order denying 
his motion for sanctions. 

Richardson claims that the emergency procedure utilized by 
the county court regarding the appointment of the temporary 
special administrator was not warranted under the probate code 
and that the county court subsequently erred in suspending 
him based in part on an ex parte hearing at which no evidence 
was received but the court nevertheless made factual findings. 
Richardson also argues that the proceedings during the emer- 
gency hearing caused the county court to unfairly prejudge the 
issues raised during the October 31, 2006, hearing regarding 
Richardson’s permanent removal. 

As set forth above, Yates’ petition seeking the appointment 
of a temporary special administrator was apparently not served 
on either Richardson or any other interested parties in the estate 
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case. The petition did not cite the statutory authority under 
which the appointment of a special administrator was sought. 
However, in its brief on appeal, Yates asserts that its statutory 
authority for seeking the appointment of a temporary special 
administrator was Neb. Rev. Stat. § 30-2457 (Reissue 1995). 
In this regard, Yates asserts that it learned of Richardson’s 
alleged neglect at the deposition of September 12, 2006, and 
Yates argues to the effect that an emergency hearing without 
notice pursuant to § 30-2457 was the most opportune statutory 
remedy by which to promptly suspend Richardson’s acts as a 
personal representative. Contrary to Yates’ view of the probate 
code, we note that the code provides a procedure by which 
a personal representative can be promptly suspended and a 
special administrator appointed without resorting to a hearing 
without notice. 

The issue as framed by the parties on appeal is, in part, one 
of statutory construction. Several sections of the probate code 
are relevant to our analysis. With regard to the removal of a 
personal representative, Neb. Rev. Stat. § 30-2454(a) (Reissue 
1995) provides, inter alia, as follows: 

A person interested in the estate may petition for removal 
of a personal representative for cause at any time. Upon fil- 
ing of the petition, the court shall fix a time and place for 
hearing. Notice shall be given by the petitioner to the per- 
sonal representative, and to other persons as the court may 
order. Except as otherwise ordered as provided in section 
30-2450, after receipt of notice of removal proceedings, 
the personal representative shall not act except to account, 
to correct maladministration or preserve the estate. 

[3] With regard to a special administrator, § 30-2457 permits 
a special administrator to be appointed after notice when a per- 
sonal representative cannot or should not act and also permits 
the appointment of a special administrator without notice when 
an emergency exists. Section 30-2457 provides: 

A special administrator may be appointed: 


(2) in a formal proceeding by order of the court on the 
petition of any interested person and finding, after notice 
and hearing, that appointment is necessary to preserve the 
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estate or to secure its proper administration including its 
administration in circumstances where a general personal 
representative cannot or should not act. If it appears to 
the court that an emergency exists, appointment may be 
ordered without notice. 
Finally, Neb. Rev. Stat. § 30-2450 (Reissue 1995) provides gen- 
erally for 10 days’ notice prior to a removal hearing. 

[4-6] Taken together, these statutes set forth a procedure 
by which to suspend and remove a personal representative 
and appoint a special administrator. Pursuant to § 30-2454, an 
interested person may petition the county court for the removal 
of the personal representative. The statute provides for notice 
of the petition to be given to the personal representative and 
others. It is important to note that under § 30-2454, once the 
personal representative receives such notice, he or she “shall 
not act,’ except in limited circumstances. Thus, notice to the 
personal representative under § 30-2454 effectively suspends 
the personal representative. Once a personal representative is 
prohibited from acting under § 30-2454, an interested party 
may thereafter move under § 30-2457 for the appointment of a 
special administrator, based on the facts that the personal repre- 
sentative has received notice under § 30-2454 and “cannot... 
act” and that the appointment of a special administrator would 
be appropriate “to preserve the estate or to secure its proper 
administration.” § 30-2457. 

The above-described procedure wherein a personal represen- 
tative “cannot act,’ thus requiring a special administrator, was 
not followed in this case. Instead, Yates chose to commence its 
proceedings under the last portion of § 30-2457(2), alleging that 
an emergency existed requiring the appointment of a special 
administrator, and it persuaded the county court to appoint a 
special administrator based on argument without evidence and 
without notice to the personal representative. Given our review 
of the applicable statutes and record, we conclude that under the 
procedure utilized in the appointment case, the appointment of 
a special administrator was not warranted and we reverse the 
county court’s order overruling Richardson’s motion for recon- 
sideration and remand the cause as indicated below. 
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[7] We have often noted that a dialog between the court 
and counsel is not an evidentiary basis for a ruling. In re 
Guardianship & Conservatorship of Trobough, 267 Neb. 661, 
676 N.W.2d 364 (2004), exemplifies the difficulties that may 
arise when a trial court does not conduct an evidentiary hear- 
ing. In In re Guardianship & Conservatorship of Trobough, a 
conservatorship proceeding, the county court did not hold an 
evidentiary hearing and no exhibits were offered into evidence. 
Instead, the trial court “engaged in discussions with the par- 
ties without receiving any evidence to support or refute the 
issues raised in the pleadings.” Id. at 665, 676 N.W.2d at 368. 
We determined that without an evidentiary hearing, the county 
court had no basis upon which to enter its order and that such 
order was not supported by competent evidence. Similarly, in 
the present case, in the absence of evidence, no emergency basis 
under § 30-2457 was established upon which the county court 
could base its suspension of Richardson and its appointment of 
a temporary special administrator. We therefore conclude that 
the county court erred when it overruled Richardson’s motion to 
reconsider its September 19, 2006, order suspending Richardson 
and appointing a temporary special administrator. 

On appeal, Richardson also argues that the nature and resul- 
tant findings from the ex parte hearing caused the court to 
prejudge the issues raised at the October 31, 2006, hearing that 
resulted in the subsequent order in which the court ultimately 
removed Richardson as the successor personal representative 
and appointed a second successor personal representative. As 
we suggested above, we agree with Richardson that the county 
court’s handling of Yates’ petition was problematic. 

In addition to the fact that factual findings were made with- 
out evidence being taken, we note that the bill of exceptions 
from the September 19, 2006, hearing indicates that much of 
the dialog developing the case was initiated by the trial judge. 
Although we recognize that § 30-2457 permits a hearing without 
notice, it is nevertheless not advisable for the court to develop 
the record, as this bears unfavorably on the judge’s impartiality. 
See Neb. Code of Jud. Cond., Canon 3 (rev. 2000) (providing 
that judge shall perform his or her duties impartially). 
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[8] It is apparent that the decision to suspend Richardson 
and appoint a temporary special administrator was based on 
communications occurring at a nonevidentiary hearing, when 
there was a “discussion” rather than a formal hearing to enable 
the trial court to decide the matter then pending before it on 
the basis of evidence. Looking at the record and the manner 
in which the September 19, 2006, hearing was conducted, the 
impartiality of the trial judge could be questioned and the rul- 
ings could appear to have prejudicially affected the interested 
parties’ substantial rights. We have previously stated to the 
effect that a trial judge should be recused when a litigant dem- 
onstrates that a reasonable person who knew the circumstances 
of the case would question the judge’s impartiality under an 
objective standard of reasonableness, even though no actual 
bias or prejudice is shown. See Mooney v. Gordon Memorial 
Hosp. Dist., 268 Neb. 273, 682 N.W.2d 253 (2004). Under the 
circumstances, we determine that it is necessary upon remand 
for the county court judge to recuse herself from further pro- 
ceedings in the estate case. Given our analysis, we further 
conclude it is appropriate to vacate that portion of the county 
court’s order permanently removing Richardson as successor 
personal representative and appointing a second successor per- 
sonal representative. Finally, we vacate the county court’s order 
denying Richardson’s motion for sanctions and remand such 
motion for consideration by a different judge. 

By virtue of the proceedings, Richardson has received notice 
of Yates’ petition to remove him as successor personal rep- 
resentative. Therefore, in accordance with the provisions of 
§ 30-2454, we conclude that following remand, Richardson 
“shall not act except to account, to correct maladministration or 
preserve the estate.” Pursuant to § 30-2457, Yates may seek to 
have a hearing before the new county court judge assigned to 
the estate case regarding the appointment of a special adminis- 
trator to preserve the estate. 

In summary, we determine that the county court erred in sus- 
pending Richardson and appointing a temporary special admin- 
istrator. Accordingly, we reverse the county court’s order deny- 
ing Richardson’s motion for reconsideration. We determine that 
the county court’s orders permanently removing Richardson 
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as the successor personal representative, appointing a second 
successor personal representative, and denying Richardson’s 
motion for sanctions should be vacated. We also determine 
that by virtue, inter alia, of the court’s factual findings in the 
absence of evidence, it is necessary for the trial judge to recuse 
herself to avoid the appearance of partiality. We reverse and 
vacate, and remand for further proceedings consistent with 
this opinion. 


Case No. S-07-109: The County Court’s Order Determining 
That the PrimeVest Account Is an Asset 
of the Estate Is Vacated. 

In the asset case, the issue on appeal is whether the county 
court erred in determining that the PrimeVest account is an 
estate asset subject to the claims of creditors. After making 
this determination, the county court ordered that any transfers 
from that account were void and it further ordered the second 
successor personal representative to “trace the assets” from 
any transfers from the account. As noted above, an argument 
raised in the asset case is that certain of the proceedings in the 
appointment case caused the county court to prejudge matters 
relating to the PrimeVest account. We determine that there is 
merit to this argument and therefore conclude that it is appro- 
priate to vacate the county court’s order in the asset case and 
remand the cause for further proceedings before a different 
judge consistent with this opinion. 


CONCLUSION 

For the reasons stated above, in case No. S-06-1400, we con- 
clude that the county court erred in suspending Richardson and 
appointing a temporary special administrator, and we reverse 
that portion of the county court’s order denying Richardson’s 
motion for reconsideration. We determine that under the cir- 
cumstances, those portions of the county court’s orders that 
permanently removed Richardson as the successor personal 
representative, appointed a second successor personal represen- 
tative, and denied Richardson’s motion for sanctions should be 
vacated and the cause remanded for further proceedings consis- 
tent with this opinion. We also determine that it is necessary for 
the trial judge to recuse herself upon remand. 
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In case No. S-07-109, we vacate the county court’s order 
and remand the cause for further proceedings before a 
different judge. 

JUDGMENT IN No. S-06-1400 REVERSED IN PART AND IN PART 
VACATED, AND CAUSE REMANDED FOR FURTHER PROCEEDINGS. 
JUDGMENT IN No. S-07-109 VACATED, AND CAUSE 
REMANDED FOR FURTHER PROCEEDINGS. 


Law OFFICES OF RONALD J. PALAGI, P.C., L.L.O., APPELLEE 
AND CROSS-APPELLANT, V. STEVEN H. Howarpb, 
APPELLANT AND CROSS-APPELLEE. 


Rosa JURADO, SPECIAL ADMINISTRATOR OF THE ESTATE OF SALVADOR 
JURADO-MELENDEZ, DECEASED, AND LAW OFFICES OF RONALD J. 
Pacacl, P.C., L.L.O., APPELLEES, AND STEVEN H. Howarpb, 
APPELLANT, V. AGRI Co-op, A NEBRASKA CORPORATION, 

AND UNION INSURANCE COMPANY, APPELLEES. 

747 N.W.2d 1 


Filed April 4, 2008. Nos. S-06-384, S-06-664, S-07-757. 


1. Jurisdiction: Appeal and Error. Before reaching the legal issues presented for 
review, it is the duty of an appellate court to determine whether it has jurisdiction 
over the matter before it. 

2. Judgments: Time: Appeal and Error. If the amendment of a final judgment or 
decree for the purpose of correcting a clerical error either materially alters rights 
or obligations determined by the prior judgment or creates a right of appeal where 
one did not exist before, the time for appeal should be measured from the entry 
of the amended judgment. If, however, the amendment has neither of these results 
but, instead, makes changes in the prior judgment which have no adverse effect 
upon those rights or obligations or the parties’ right to appeal, the entry of the 
amended judgment will not postpone the time within which an appeal must be 
taken from the original decree. 

3. Contracts: Public Policy. The determination of whether a contract violates pub- 
lic policy presents a question of law. 

4. Judgments: Appeal and Error. When reviewing questions of law, an appellate 
court has an obligation to resolve the questions independently of the conclusion 
reached by the trial court. 

5. Trial: Evidence: Appeal and Error. A trial court has the discretion to determine 
the relevancy and admissibility of evidence, and such determinations will not be 
disturbed on appeal unless they constitute an abuse of that discretion. 
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6. Judgments: Appeal and Error. When reviewing the sufficiency of the evidence 
to sustain a judgment, appellate courts are mindful that every controverted fact 
must be resolved in favor of the successful party, and such party is entitled to the 
benefit of every inference that can reasonably be deduced from the evidence. 

7. Employer and Employee: Employment Contracts: Wages: Words and 
Phrases. A bonus can qualify as wages under the Nebraska Wage Payment and 
Collection Act if the employer and employee agreed to it in advance. 

8. Appeal and Error. An appellate court is not obligated to engage in an analysis 
that is not necessary to adjudicate the case and controversy before it. 


Appeals from the District Court for Douglas County: GERALD 
E. Moran, Judge. Judgment in No. S-06-384 affirmed. Judgment 
in No. S-06-664 reversed and vacated in part, and in part 
affirmed as modified. 


Appeal from the District Court for Buffalo County: Joun P. 
IcENOGLE, Judge. Appeal in No. S-07-757 dismissed. 


Michael F. Coyle, David J. Stubstad, and Sherman P. Willis, 
of Fraser Stryker, P.C., L.L.O., for appellant. 


Joseph B. Muller, of Law Offices of Ronald J. Palagi, P.C., 
L.L.O., for appellee Law Offices of Ronald J. Palagi. 


Thomas F. Hoarty, Jr., for appellee Law Offices of Ronald J. 
Palagi in Nos. S-06-384, S-06-664. 


Jeffrey Jacobsen for appellee Law Offices of Ronald J. Palagi 
in No. S-07-757. 


HEAVICAN, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCormack, and MILLER-LERMAN, JJ. 


STEPHAN, J. 

These consolidated appeals relate to a dispute between The 
Law Offices of Ronald J. Palagi, P.C., L.L.O. (Law Offices), 
and attorney Steven H. Howard, a former employee of the firm. 
The dispute involves entitlement to attorney fees in two cases 
which were pending at the time Howard left his employment 
with Law Offices in 2003. The fee in one of those cases, No. 
S-07-757, is the subject of all three consolidated appeals. 
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I. FACTS 

Ronald J. Palagi was admitted to practice law in Nebraska in 
1975. After practicing with an Omaha firm for a short period, 
Palagi started Law Offices in Omaha. Howard was admitted to 
practice law in Nebraska in 1987. In September 1991, he began 
working at Law Offices as an independent contractor. 

In 1993, Howard and Law Offices entered into an “Attorney’s 
Agreement” which “establish[ed] the terms and conditions of 
their business relationship.’ Under this agreement, Howard 
was designated as an employee of Law Offices. Law Offices 
agreed to pay Howard 15 percent of “any attorney fees received 
from client files which [Howard] is assigned and which he 
will resolve.” The Attorney’s Agreement further provided at 
paragraph 4: 

The parties agree that [Howard] is offered an amount equal 
to an additional 5% of any total attorney fees received 
from the client files assigned and resolved by him for the 
month. The parties agree that this additional 5% is not 
consideration for past work, but rather is consideration for 
any future legal work as set forth in Paragraph 11. 
Paragraphs 11 and 12 then provided: 

The parties acknowledge that the clients listed on the cli- 
ent list may exercise their right to choose [Howard] as 
their attorney in the event [Howard’s] association with 
[Law Offices] is terminated. 

... If clients of [Law Offices] request that [Howard] 
represent them, then [Howard] may decide to represent 
them, but all attorney fees generated on such matters 
would be paid to [Law Offices], and no attorney fees will 
be paid to [Howard]. [Howard] acknowledges that the 
consideration for this commitment is the consideration set 
forth above, including the additional 5% payment... . 

The Attorney’s Agreement also set forth terms and conditions 
that would be followed in the event the parties’ association 
terminated, including that Howard was to give 30 days’ writ- 
ten notice, that Howard was not to contact any client of Law 
Offices prior to giving his notice, and that Howard was not to 
remove any client documents or papers from Law Offices. 
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The parties acknowledge that in 1997, they orally agreed to 
a change in the manner in which Howard was to be compen- 
sated, but they dispute the terms of the change. According to 
Palagi, the sole shareholder of Law Offices, Howard told him 
in the summer of 1997 that he was having financial difficulties 
and wanted a fixed salary instead of the percentage payments. 
Palagi stated that in July 1997, they agreed that Howard would 
receive a salary of $7,000 per month. According to Palagi, 
the parties agreed that this amount would be divided into two 
paychecks, one for $4,500 payable on the first of the month 
and the second for $2,500 payable in the middle of the month. 
According to Palagi, this pay structure was intended to reflect 
the provisions regarding “future consideration” contained in 
paragraphs 4, 11, and 12 of the 1993 Attorney’s Agreement. 
Palagi also indicated the possibility that Howard would be paid 
discretionary bonuses. 

Howard’s version of the 1997 agreement is substantially 
different. He testified that in the summer of 1997, Palagi told 
him that his current caseload, consisting primarily of work- 
ers’ compensation and accident cases, would be assigned to 
another lawyer and that Howard would begin working with 
Palagi on more substantial cases and would eventually “try 
some very significant cases.’ According to Howard, 100 to 
120 cases were then transferred from him to another lawyer, 
and Howard was not paid for any of the work he had done on 
those cases. Howard testified that Palagi did not specifically 
mention the Attorney’s Agreement, but did tell him that they 
were “starting over.’ Howard viewed the change as a favorable 
professional opportunity. Howard agreed to the $7,000 monthly 
salary and understood that Palagi would also pay him bonuses 
based on performance. Howard testified that he chose to split 
the $7,000 into the two monthly payments because it fit with 
his bill schedule. 

In December 1998, Rosa Jurado, special administrator of the 
estate of her late husband, Salvador Jurado-Melendez, retained 
Law Offices to represent her. Jurado-Melendez had been killed 
in a grain elevator accident which occurred in Buffalo County, 
Nebraska, in 1997. In 1999, Law Offices filed a wrongful 
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death action on Jurado’s behalf in the district court for Buffalo 
County, naming Agri Co-op, the owner of the grain elevator, 
and Union Insurance Company, its workers’ compensation car- 
rier, as defendants. Howard prepared the case for trial with 
the assistance of Palagi and other Law Offices personnel. Law 
Offices advanced almost $122,000 in litigation expenses. 

Between 1997 and 2002, Law Offices paid Howard the 
agreed-upon salary of $7,000 per month in two monthly pay- 
ments, and also paid him periodic bonuses. In the summer 
of 2002, just prior to the scheduled trial of the Jurado case, 
Howard and Palagi again discussed Howard’s compensation. 
Palagi testified that he offered Howard up to 25 percent of any 
fee recovered in the Jurado case if Howard would pay, prior 
to trial, a corresponding percentage of the litigation expenses 
which had been advanced by Law Offices. Palagi testified that 
Howard declined this offer. 

Howard’s account of this conversation is different. He testi- 
fied that during the first 6 months of 2002, he had generated 
substantial fees for Law Offices but was still receiving only 
his $7,000 monthly salary. In July 2002, just before leaving on 
a planned vacation, he told Palagi that he was frustrated and 
was thinking of leaving the firm. Howard testified that Palagi 
immediately wrote him a check for $25,000 and told him to go 
on vacation and that they would talk more when he returned. 
Howard testified that they met again when he returned from 
vacation and at that time, Palagi offered Howard 50 percent of 
any fee recovered in the Jurado case if Howard paid 50 percent 
of the costs Law Offices had advanced. Alternatively, Palagi 
offered 25 percent of the fee recovered in the Jurado case and 
two other cases the firm was litigating, referred to in the record 
as the “Barker” and “Christiansen” cases. Howard testified that 
he accepted this latter offer and agreed to stay at the firm. 

Howard tried the Jurado case in the district court for 
Buffalo County, with the assistance of a paralegal employed 
by Law Offices. Palagi did not participate in the trial. On 
September 16, 2002, the jury returned a verdict in the amount 
of $2,125,000 in favor of Jurado. Agri Co-op appealed and filed 
a supersedeas bond. 
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In November 2002, while the Jurado appeal was pending, 
Law Offices paid Howard a bonus. Palagi testified that the 
bonus was for the work Howard had done during the year. He 
denied having any agreement with Howard regarding the fees 
in the Barker or Christiansen cases at the time of this pay- 
ment. Howard testified that the bonus he received in November 
2002 included 25 percent of the fee in the Barker case, which 
had been settled during the preceding month. He testified that 
in December 2002, when Law Offices received the fee in the 
Christiansen case, he approached Palagi about payment of his 
25-percent share, but Palagi responded that Howard had already 
received a “nice check” in November and did not pay him any 
additional bonus. This upset Howard. 

In late December 2002, Howard visited Jurado at her home 
in Holdredge, Nebraska. He spoke with her about a settlement 
offer of $500,000 received during the pendency of the appeal 
and recommended that she reject it. Near the end of the conver- 
sation, Howard mentioned that he was thinking of leaving Law 
Offices, and Jurado asked him to let her know if he decided to 
do so. 

On February 9, 2003, Howard returned to Jurado’s home and 
informed her that he would probably be leaving Law Offices, 
but that he would continue to represent her if she wanted him 
to do so. He informed her that she had the right to choose her 
lawyer and that she could choose him but was not required 
to do so. He answered questions asked by Jurado and a fam- 
ily member who was present. Before leaving, Howard gave 
Jurado a proposed retention agreement, a sample letter to Law 
Offices terminating its representation, and a blank copy of her 
fee agreement with Law Offices. After consulting with another 
attorney, Jurado retained Howard to continue representing her 
and terminated her relationship with Law Offices by letter 
dated February 19, 2003. Jurado testified that Howard had been 
her main contact throughout the course of the litigation and 
that it was her idea for Howard to continue to represent her. 
She specifically testified that she would have wanted Howard 
to remain as her attorney no matter what actions Law Offices 
took to try to retain her as a client. 
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A settlement was reached in the Jurado case, and the appeal, 
Jurado v. Agri Co-op,' was dismissed by the Nebraska Court of 
Appeals on June 4, 2004. Pursuant to the settlement agreement, 
Agri Co-op paid a total of $1,950,000, which was deposited in 
estate proceedings initiated by Jurado in the county court for 
Phelps County. As a result of the settlement, Howard filed a 
satisfaction of judgment on behalf of Jurado. 


1. BurFaco County Litication (Case No. S-07-757) 

Both Law Offices and Howard filed notices of attorney lien 
in Jurado vy. Agri Co-op and requested that the district court 
for Buffalo County resolve their competing claims. Howard, 
Law Offices, and Jurado stipulated that of the total settle- 
ment amount, $121,893.93 should be paid to Law Offices to 
reimburse it for the litigation expenses it had advanced. They 
further stipulated that $780,000 represented a fair and reason- 
able amount of the total attorney fee to be paid by Jurado. The 
parties stipulated that this amount should be held in a separate 
interest-bearing account by the clerk of the county court for 
Phelps County in the Jurado-Melendez estate proceeding, for 
the benefit of Law Offices and Howard only. 

In its initial ruling on the competing attorney liens, the dis- 
trict court noted that there was pending litigation between Law 
Offices and Howard in Douglas County regarding their respec- 
tive rights under an employment agreement and that both parties 
had agreed that resolution of the lien issue was not intended 
to resolve that dispute. As to the competing attorney liens, the 
court determined that an offer to settle for $500,000 was pend- 
ing at the time Jurado terminated her relationship with Law 
Offices and retained Howard. Reasoning that the contingent 
fee agreement between Law Offices and Jurado entitled Law 
Offices to one-third of any settlement agreement pending at the 
time of termination, the court awarded Law Offices $166,667 of 
the $780,000 and awarded Howard the remaining $613,333. 

Law Offices appealed, and in a memorandum opinion filed 
June 21, 2006, we reversed, and remanded. Noting that the 
disputed funds were held by the probate court and were not 


' Jurado v. Agri Co-op, 12 Neb. App. xxvi (No. A-02-1207, June 4, 2004). 
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“in the hands of the adverse party” within the meaning of the 
attorney lien statute,” we characterized the action as an equi- 
table proceeding to determine the amount of fees to which Law 
Offices and Howard were entitled for services to the Jurado- 
Melendez estate, based upon the principle of quantum meruit. 
We also noted the “unique circumstances” presented by the par- 
ties’ separate litigation of their contractual claims against each 
other and determined that for purposes of resolving the appeal, 
we would treat the case as if there had been no employment 
relationship between Palagi and Howard, i.e., “as if the Estate 
had simply discharged its attorney and retained a different 
attorney who had no prior relationship with previous counsel 
or the case.” We concluded that the district court should have 
allocated the total amount of the fee to the parties based upon 
the reasonable value of their services before and after Jurado 
discharged Law Offices and retained Howard. We therefore 
reversed the judgment of the district court and remanded the 
cause “for an allocation of attorney fees based on a determina- 
tion of the reasonable value of the services performed by [Law 
Offices] up to February 19, 2003, and Howard thereafter.” 

Following our remand, the district court conducted an evi- 
dentiary hearing and determined that Law Offices was entitled 
to $746,250 plus interest and that Howard was entitled to 
$33,750 plus interest. In an order entered on April 13, 2007, 
which included these findings, the court directed “the Clerk 
of the District Court for Buffalo County” to forward the sum 
of $746,250 plus 95.68 percent of accrued interest to Law 
Offices and to forward the sum of $33,750 plus 4.32 percent 
of accrued interest to Howard. On its own motion, the court 
entered an amended order on April 19 in which it directed that 
the same payments be made by “the Clerk of the County Court 
for Phelps County, Nebraska.’ On April 25, Howard filed a 
motion to alter or amend the judgment, which the court denied. 
Howard then filed the appeal docketed as case No. S-07-757, 
which we moved to our docket on our own motion. 


? Neb. Rev. Stat. § 7-108 (Reissue 1997). 
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2. DoucLas County LITIGATION 
(Casss Nos. S-06-384 AnD S-06-664) 

Law Offices filed an action against Howard in the district 
court for Douglas County, alleging a breach of the 1993 
Attorney’s Agreement and tortious interference with a business 
relationship. In its operative seventh amended complaint, Law 
Offices alleged that certain oral modifications of the Attorney’s 
Agreement occurred in 1997. Based on an alleged breach of the 
Attorney’s Agreement as modified and other theories of recov- 
ery, Law Offices sought the full $780,000 fee in the Jurado 
case, as well as other relief. In his answer, Howard denied lia- 
bility and alleged counterclaims in which he sought 25 percent 
of the fees in the Jurado and Christiansen cases received by 
Law Offices, and additional relief pursuant to the Nebraska 
Wage Payment and Collection Act (NWPCA).? In a pretrial rul- 
ing, the district court determined that the Attorney’s Agreement 
was an enforceable contract. 

The case was tried to a jury, which returned a verdict award- 
ing Law Offices $585,000 of the $780,000 fee in the Jurado 
case and awarding Howard the remaining $195,000. The jury 
also awarded Howard $16,625, an amount equal to 25 percent of 
the fee in the Christiansen case. Both parties filed motions for 
new trial, and Howard filed a motion to alter or amend the judg- 
ment. Howard also filed a motion for costs and attorney fees 
pursuant to the NWPCA. The district court denied both parties’ 
motions for new trial and Howard’s motion to alter or amend the 
judgment. The court sustained Howard’s NWPCA motion for 
costs and attorney fees on his claim for a portion of the fee in 
the Christiansen case, awarding him $4,156.25 in attorney fees 
plus taxable costs, but it denied his NWPCA motion as to the 
fee in the Jurado case, reasoning that because Law Offices had 
never been in possession of the fee, it could not have withheld 
payment from Howard. Howard perfected an appeal, and Law 
Offices cross-appealed. We moved the case to our docket on our 
own motion, and it is now before us as case No. S-06-664. 

Before the trial of the case resulting in case No. S-06-664, Law 

Offices filed a second action in the district court for Douglas 


3 Neb. Rev. Stat. §§ 48-1228 to 48-1232 (Reissue 1998). 
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County against Howard, alleging a breach of the Attorney’s 
Agreement. Howard filed a motion to dismiss, alleging that the 
complaint “sought to enforce provisions of the same” employ- 
ment contract at issue in the pending case. The district court 
granted the motion to dismiss, reasoning that the previously 
filed and then pending action “involves the same parties and 
the same issues.” Law Offices appealed from the order of dis- 
missal, and on our own motion we moved the appeal to our 
docket, where it appears as case No. S-06-384. 


Il. CASE NO. S-07-757 
After the appeal from the district court for Buffalo County 
was docketed, Law Offices filed a motion to dismiss for lack of 
jurisdiction, arguing that the appeal was not timely perfected. 
We overruled the motion and directed the parties to brief the 
jurisdictional issue, which they have done. 


1. ASSIGNMENTS OF ERROR 
Howard assigns, restated and consolidated, that the dis- 
trict court erred in (1) using different standards to divide the 
attorney fees, (2) admitting evidence allegedly showing Law 
Office’s costs in litigating the Jurado case, and (3) relying on 
the inadmissible evidence in distributing the fees. 


2. STANDARD OF REVIEW 
[1] Before reaching the legal issues presented for review, it 
is the duty of an appellate court to determine whether it has 
jurisdiction over the matter before it. Because the jurisdic- 
tional issue presented here does not involve a factual dispute, 
we resolve it as a matter of law.° 


3. ANALYSIS 
The jurisdictional issue turns on whether Howard’s April 25, 
2007, motion to alter or amend the judgment was timely and 
therefore effective to terminate the time for appeal until it was 


4 Goodman y. City of Omaha, 274 Neb. 539, 742 N.W.2d 26 (2007); Williams 
v. Baird, 273 Neb. 977, 735 N.W.2d 383 (2007). 


5 See, Williams v. Baird, supra note 4; Cerny v. Todco Barricade Co., 273 
Neb. 800, 733 N.W.2d 877 (2007). 
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ruled upon. “A motion to alter or amend a judgment shall be 
filed no later than ten days after the entry of the judgment.”¢ 
When so filed, a motion to alter or amend the judgment ter- 
minates the “running of the time for filing a notice of appeal” 
until the entry of an order ruling on the motion.’ Law Offices 
contends that because Howard’s motion was not filed within 10 
days of the district court’s order of April 13, 2007, it did not 
terminate the 30-day time to appeal. It contends that the 30-day 
time to appeal thus expired before the notice of appeal was 
filed on July 11, 2007. Howard argues that because his motion 
to alter or amend the judgment was filed within 10 days of the 
district court’s April 19 order modifying the April 13 order, it 
was timely and terminated the running of appeal time until the 
motion was overruled on June 13, 2007. 
[2] To resolve this issue, we must determine the nature 
and effect of the April 19, 2007, order which was entered on 
the court’s own motion. In a similar context, we adopted the 
following rule: 
If the amendment of a final judgment or decree for the 
purpose of correcting a “clerical error” either materi- 
ally alters rights or obligations determined by the prior 
judgment or creates a right of appeal where one did not 
exist before, the time for appeal should be measured 
from the entry of the amended judgment. If, however, the 
amendment has neither of these results, but instead makes 
changes in the prior judgment which have no adverse 
effect upon those rights or obligations or the parties’ right 
to appeal, the entry of the amended judgment will not 
postpone the time within which an appeal must be taken 
from the original decree.* 

We conclude that the same reasoning should apply to the fil- 

ing of motions which terminate the running of time for appeal. 


® Neb. Rev. Stat. § 25-1329 (Cum. Supp. 2006). 

T Neb. Rey. Stat. § 25-1912(3) (Cum. Supp. 2006); Strong v. Omaha Constr. 
Indus. Pension Plan, 270 Neb. 1, 701 N.W.2d 320 (2005). 

8 Interstate Printing Co. v. Department of Revenue, 236 Neb. 110, 114, 459 
N.W.2d 519, 523 (1990), quoting Mullinax and Mullinax, 292 Or. 416, 639 
P.2d 628 (1982). 
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Thus, if the April 19 order materially altered rights or obliga- 
tions existing under the April 13 order, or created a right of 
appeal where one did not exist before, the filing of the motion 
to alter or amend on April 25 was timely. But if the April 19 
order had no adverse effect on the rights or obligations of the 
parties under the April 13 order or the parties’ right to appeal, 
the filing of the motion to alter or amend was not timely and 
did not terminate the running of the time for appeal. 

The April 19, 2007, order amended the April 13 order in two 
respects. First, it deleted “Clerk of the District Court for Buffalo 
County” and substituted “Clerk of the County Court for Phelps 
County” as the person directed to disburse the designated por- 
tions of the $780,000 fee to Howard and Law Offices. Second, 
it added the name “Steven Howard” after the word “appellee” 
in the sentence directing disbursal of that portion of the fee 
which the court determined should be paid to Howard. Neither 
of these changes had any adverse effect on the rights or obli- 
gations of the parties under the April 13 order, nor did either 
change create a right to appeal where none had existed. The 
parties knew and indeed stipulated that the disputed fee was 
being held in the probate proceedings pending in the county 
court for Phelps County. While the terms “appellant” and 
“appellee” were perhaps confusing in the context of the April 
13 order, insertion of Howard’s name after the word “appellee” 
resolved any possible confusion. The changes were clearly and 
simply an exercise of the district court’s “‘inherent authority to 
amend its records so as to make them conform to the facts.’”? 
Thus, the April 19 order did not affect the time in which to file 
a motion to alter and amend the April 13 judgment determining 
the portion of the disputed fee which each party was to receive. 
Because Howard’s motion was untimely, it did not terminate 
the running of the time to appeal the April 13 order, and that 
time had expired before he filed his notice of appeal. 

For these reasons, we conclude that we have no appel- 
late jurisdiction, and we dismiss the appeal docketed as case 
No. S-07-757. 


9 Td. at 113, 459 N.W.2d at 522-23, quoting Gunia v. Morton, 175 Neb. 53, 
120 N.W.2d 371 (1963). 
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Ill. CASE NO. S-06-664 

This appeal is from the first action filed by Law Offices 
against Howard in the district court for Douglas County, which 
was concluded by a jury trial and judgment entered on the 
verdict. The case once included multiple claims involving sev- 
eral clients represented by Law Offices and Howard prior to 
February 2003. By the time of trial in April 2006, the issues 
had been narrowed to two: (1) the competing claims of Law 
Offices and Howard to the $780,000 fee in the Jurado case and 
(2) Howard’s claim to $16,625, which was 25 percent of the 
fee paid to Law Offices in the Christiansen case. The sum of 
the fees in dispute was $796,625, and the jury was instructed 
that it must award this amount “to either one party or, in some 
percentage totaling 100 percent, to both parties in this case.” 
As noted, the jury awarded Law Offices $585,000 of the fee 
in the Jurado case. It awarded Howard the remaining $195,000 
of the fee in the Jurado case and $16,625 of the fee in the 
Christiansen case. 

We note that the fee in the Jurado case at issue in this case, 
No. S-06-664, is the same fee at issue in the Buffalo County 
case which resulted in case No. S-07-757, previously discussed 
herein. At the time of trial of this case, the fee was not in the 
possession of either party but was held in an interest-bearing 
account by the county court for Phelps County pursuant to the 
parties’ stipulation. Having concluded that we lack jurisdiction 
to review the judgment of the Buffalo County action, we now 
address the issues presented by the appeal and cross-appeal in 
the Douglas County case. 


1. ASSIGNMENTS OF ERROR 

Howard assigns 18 errors, which form three basic issues: 
(1) whether the Attorney’s Agreement was a valid, enforceable 
contract, and if so, whether there was trial error prejudicial to 
Howard; (2) whether Howard was entitled to recover costs and 
attorney fees under the NWPCA with respect to the fee in the 
Jurado case; and (3) whether the district court erred in denying 
Howard’s motion for new trial. 

Law Offices assigns on cross-appeal, restated and consoli- 
dated, that the district court erred in (1) allowing the jury to 
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consider Howard’s counterclaims for 25 percent of the fees 
in the Christiansen and Jurado cases and (2) directing a ver- 
dict for Howard on Law Offices’ claim that he breached a 
fiduciary duty. 


2. STANDARD OF REVIEW 

[3,4] The determination of whether a contract violates pub- 
lic policy presents a question of law.'° When reviewing ques- 
tions of law, an appellate court has an obligation to resolve 
the questions independently of the conclusion reached by the 
trial court.!! 

[5] A trial court has the discretion to determine the relevancy 
and admissibility of evidence, and such determinations will 
not be disturbed on appeal unless they constitute an abuse of 
that discretion.’ 


3. ANALYSIS 


(a) Enforceability of “Attorney’s Agreement” 

Law Offices’ claim to the entire fee in the Jurado case is 
based upon the provision of the 1993 Attorney’s Agreement 
which states that if Howard is retained by a Law Offices’ cli- 
ent after he leaves the firm’s employment, all fees generated by 
such representation are payable to Law Offices and no portion 
of such fees are payable to Howard. In a pretrial ruling, the 
district court determined that the agreement was an enforce- 
able contract which had been breached by Howard, but that 
there was a genuine issue of material fact as to damages. In 
instructing the jury, the district court stated that Law Offices 
alleged that Howard had breached the contract by “claiming 
entitlement to legal fees in the Jurado[-Melendez] Estate case.” 
Howard alleges on appeal that the Attorney’s Agreement was 
not enforceable with respect to his representation of Jurado after 


10 American Fam. Mut. Ins. Co. v. Hadley, 264 Neb. 435, 648 N.W.2d 769 
(2002); Ploen v. Union Ins. Co., 253 Neb. 867, 573 N.W.2d 436 (1998). 

1! In re Trust Created by Isvik, 274 Neb. 525, 741 N.W.2d 638 (2007); Domjan 
v. Faith Regional Health Servs., 273 Neb. 877, 735 N.W.2d 355 (2007). 
Karel v. Nebraska Health Sys., 274 Neb. 175, 738 N.W.2d 831 (2007); Green 

Tree Fin. Servicing v. Sutton, 264 Neb. 533, 650 N.W.2d 228 (2002). 
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leaving the employment of Law Offices because the agreement 
constituted a restrictive covenant which is overly broad and 
injurious to the public. Law Offices counters that the restriction 
in the Attorney’s Agreement is reasonable and resulted from a 
conscious business decision by Howard to accept greater com- 
pensation during his employment in exchange for giving up any 
entitlement to a fee if he represented a client of the firm after 
leaving its employment. 

As its title indicates, the contractual agreement at issue here 
is between attorneys who are subject to the professional ethics 
rules promulgated by this court. By establishing a “framework 
for the ethical practice of law,’ such rules establish a state’s 
public policy with respect to the professional conduct of law- 
yers.'? On the date of the agreement and during the parties’ rep- 
resentation of Jurado, the Code of Professional Responsibility, 
Canon 2, provided in relevant part: 

DR 2-108 Agreements Restricting the Practice of 
a Lawyer. 

(A) A lawyer shall not be a party to or participate in a 
partnership or employment agreement with another lawyer 
that restricts the right of a lawyer to practice law after the 
termination of a relationship created by the agreement, 
except as a condition to payment of retirement benefits. 

(B) In connection with the settlement of a controversy 
or suit, a lawyer shall not enter into an agreement that 
restricts his or her right to practice law. 

Since September 2005, Nebraska lawyers have been sub- 
ject to the Nebraska Rules of Professional Conduct, which 
similarly provide: 

Rule 5.6 RESTRICTIONS ON RIGHT TO PRACTICE 

A lawyer shall not participate in offering or making: 

(a) a partnership, shareholders, operating, employment 
or other similar type of agreement that restricts the right 
of a lawyer to practice after termination of the rela- 
tionship, except an agreement concerning benefits upon 
retirement; or 


3 Neb. Ct. R. of Prof. Cond., preamble, { 16 (rev. 2005); Jacob v. Norris, 
McLaughlin & Marcus, 128 N.J. 10, 607 A.2d 142 (1992). 
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(b) an agreement in which a restriction on the law- 
yer’s right to practice is part of the settlement of a cli- 
ent controversy. '4 

Based upon similar ethics rules in effect throughout the 
country, “[c]ourts do not enforce any agreement involving the 
employment of lawyers that appears to have restrictive and thus 
anticompetitive tendencies.”'> This is so whether the restriction 
on competition is direct or indirect.'° The prohibition against 
restrictive covenants in agreements between lawyers is gener- 
ally reasoned to be necessary to ensure the freedom of clients 
to select counsel of their choice.'’ Courts and commenta- 
tors note a distinction between the business principles which 
govern commercial enterprises and the ethical principles that 
govern the practice of law and find that because “‘“clients are 
not merchandise”’” and “‘“[l]awyers are not tradesmen,’’” 
restrictive covenants may not “‘“barter in clients.”’’’!* Because 
the client’s freedom of choice is the paramount interest the 
ethics rules attempt to serve, courts reason that any disincen- 
tive to competition is as detrimental to the public interest as 
an outright prohibition on competition.'!? Thus, cases almost 
uniformly hold that financial disincentive provisions in attorney 

agreements are unenforceable as against public policy.” 


4 Neb. Ct. R. of Prof. Cond. 5.6 (rev. 2005). 


515 Grace McLane Giesel, Corbin on Contracts § 80.22 at 166 (Joseph M. 
Perillo ed., rev. ed. 2003). See, also, 6 Samuel Williston, A Treatise on the 
Law of Contracts § 13:7 (Richard A. Lord ed., 4th ed. 1995) (citing cases). 


See, e.g., Jacob v. Norris, McLaughlin & Marcus, supra note 13. 
Td. 


18 Jacob v. Norris, McLaughlin & Marcus, supra note 13, 128 N.J. at 131, 
607 A.2d at 146, quoting ABA Comm. on Ethics and Prof. Responsibility, 
Formal Op. 300 (1961). 


See, Jacob v. Norris, McLaughlin & Marcus, supra note 13; Spiegel v. 
Thomas, Mann & Smith, P.C., 811 S.W.2d 528 (Tenn. 1991); Anderson v. 
Aspelmeier, Fisch, Power, 461 N.W.2d 598 (Iowa 1990); Cohen v Lord, Day 
& Lord, 75 N.Y.2d 95, 550 N.E.2d 410, 551 N.Y.S.2d 157 (1989); Hagen v. 
O’Connell, Goyak & Ball, 68 Or. App. 700, 683 P.2d 563 (1984). 


0 Td. 
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We agree with this reasoning and find it applicable to this 
case. While the restrictive language in paragraph 12 of the 
Attorney’s Agreement does not directly restrict a departing 
lawyer from practicing in competition with the firm, it provides 
a strong financial disincentive for that lawyer to perform ser- 
vices for a former client, and accordingly, it restricts the client’s 
right to retain the lawyer. We conclude that the restriction is 
contrary to public policy and unenforceable. Accordingly, we 
reverse and vacate the judgment in favor of Law Offices and 
against Howard. 


(b) Counterclaims 

[6] In its cross-appeal, Law Offices contends that the dis- 
trict court erred in submitting Howard’s counterclaims to the 
jury, arguing that there was insufficient evidence to support 
Howard’s claimed entitlement to 25 percent of the fees in the 
Jurado and Christiansen cases. When reviewing the sufficiency 
of the evidence to sustain a judgment, we are mindful that 
every controverted fact must be resolved in favor of the suc- 
cessful party, and such party is entitled to the benefit of every 
inference that can reasonably be deduced from the evidence.”! 
Howard testified that in the summer of 2002, he and Palagi, 
on behalf of Law Offices, reached a specific oral agreement 
that Howard would receive 25 percent of the fee in three cases, 
including Jurado and Christiansen, and that based upon this 
agreement, Howard decided to stay with the firm at that time. 
While this testimony was disputed by Palagi, we conclude that 
it was sufficient to warrant submission of Howard’s counter- 
claims based upon breach of an oral agreement. 

In a related argument, Law Offices contends that because 
Howard received a discretionary bonus in the year in which 
the fee in the Christiansen case was received by Law Offices, 
which bonus exceeded the amount he claimed was due to him 
from the Christiansen case, he was not entitled to an additional 
share of that fee. The record reflects that Howard received a 
bonus in November 2002 and that Law Offices received the 
fee in the Christiansen case in December of that year. Howard 


2! Fickle v. State, 273 Neb. 990, 735 N.W.2d 754 (2007). 
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specifically testified that he did not receive the promised 25 
percent of that fee. The jury resolved the disputed factual issue 
in Howard’s favor, and we will not disturb its findings under 
our deferential standard of review. 

We do note one error with respect to the amount awarded 
to Howard on his counterclaim with respect to the fee in the 
Jurado case. The $195,000 award represents 25 percent of the 
total fee of $780,000 being held by the clerk of the Phelps 
County Court at the time of trial. But, as subsequently deter- 
mined by the district court for Buffalo County, Law Offices was 
entitled to $746,250 of the fee in the Jurado case and Howard 
was entitled to the remainder. Thus, the award of 25 percent of 
the entire fee to Howard would result, at least to some degree, 
in an impermissible double recovery.” Accordingly, we modify 
the judgment in favor of Howard on the fee in the Jurado case 
by reducing it from $195,000 to $186,562.50, which represents 
25 percent of that fee awarded to Law Offices by the district 
court for Buffalo County. 


(c) Nebraska Wage Payment and Collection Act 

Howard argues that the district court erred in failing to find 
that the jury’s award of 25 percent of the fee in the Jurado case 
was an award of “wages” under the NWPCA and thus erred 
in failing to award him costs and attorney fees on the claim.” 
Howard further argues that the district court erred in not order- 
ing Law Offices to pay an additional amount to the common 
schools fund pursuant to the NWPCA.* Law Offices argues 
that we lack jurisdiction to resolve these issues because of a 
deficiency in Howard’s notice of appeal. We conclude that we 
have jurisdiction to address the NWPCA issues presented in 
this appeal. 

Under the NWPCA, “[a]n employee having a claim for 
wages which are not paid within thirty days of the regular 
payday designated or agreed upon may institute suit for such 


22 See Olivotto v. DeMarco Bros. Co., 273 Neb. 672, 732 N.W.2d 354 (2007). 
3 See § 48-1231. 
4 See § 48-1232. 
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unpaid wages in the proper court.” If the employee has an 
attorney, the employee “shall be” entitled to recover “an amount 
for attorney’s fees assessed by the court, which fees shall not be 
less than twenty-five percent of the unpaid wages.”*° 

[7] The district court refused to award attorney fees on the 
amount the jury awarded Howard as his share of the fee in 
the Jurado case, reasoning that this amount did not qualify as 
“wages” under the NWPCA. Under the NWPCA, “[wlages 
shall mean compensation for labor or services rendered by an 
employee . . . when previously agreed to and conditions stipu- 
lated have been met by the employee, whether the amount is 
determined on a time, task, fee, commission, or other basis.”?’ 
A bonus can qualify as wages if the employer and employee 
agreed to it in advance.”*® 

Howard argues on appeal that the jury award of the fee in 
the Jurado case meets the definition of wages under the statute 
because it was a bonus agreed to by the parties for which all 
conditions were met. He contends that it is unreasonable not to 
treat his claim to 25 percent of that fee as a “bonus” in the same 
manner as his claim to 25 percent of the fee in the Christiansen 
case. He further argues that the fact that the money at issue was 
held by the Phelps County Court is irrelevant because Palagi 
denied the existence of the 2002 oral agreement, and that thus, 
even if Law Offices had received the fee in the Jurado case, it 
would not have paid Howard a 25-percent share. 

The oral agreement between Howard and Law Offices with 
respect to division of the fee in the Jurado case, as described 
by Howard, had not ripened into a claim for wages at the time 
of trial. Howard’s own testimony indicates that he was not 
paid his share of the fee in the Barker case until the fee was 
actually received by Law Offices. His testimony also clearly 
indicates that he did not expect to receive a share of the fee 
in the Christiansen case until it was received by Law Offices. 


> § 48-1231. 

6 Id. 

27 § 48-1229(4). 

28 See Knutson v. Snyder Industries, Inc., 231 Neb. 374, 436 N.W.2d 496 
(1989). 
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In characterizing his successful NWPCA claim on that fee, 
Howard’s brief states that Law Offices received the fee in 
December 2004 and “failed to pay [him] 25% of the fee within 
thirty (30) days of said date.” As we view the record, Howard 
had no viable claim to a portion of the fee in the Jurado case 
until it was received by Law Offices, which has not yet occurred 
because both parties agreed that it would be held in the Phelps 
County Court pending resolution of their litigation. The district 
court did not err in denying Howard’s NWPCA claims with 
respect to the fee in the Jurado case. 

Because Howard did receive an award of attorney fees and 
costs as to his share of the fee in the Christiansen case, we 
address his argument that the court should have ordered Law 
Offices to pay an additional amount to the common schools 
fund. The NWPCA provides that if an employee secures 
judgment on a wage collection claim, the court may order 
the employer to pay an amount equal to one or two times the 
amount of the judgment to the common schools fund.*’ It is 
within the court’s discretion whether to order such a payment.*! 
Whether or not the parties had an agreement whereby Howard 
would receive a percentage of the fee in the Christiansen case 
was disputed at trial. Although the jury resolved this issue in 
Howard’s favor, we conclude that the district court did not 
abuse its discretion in declining to order Law Offices to pay an 
amount to the common schools fund under § 48-1232. 


(d) Breach of Fiduciary Duty 

In its cross-appeal, Law Offices argues that the district court 
erred in directing a verdict against Law Offices on its claim 
that Howard breached a fiduciary duty by communicating 
with Jurado regarding his decision to leave the firm while still 
employed by Law Offices. In sustaining Howard’s motion, the 
district court noted that there was no evidence that Howard’s 
conduct was the proximate cause of any damage to Law 


°° Brief for appellant in case No. S-06-664 at 31 (emphasis supplied). 
39 § 48-1232. 


3! Morris v. Rochester Midland Corp., 259 Neb. 870, 612 N.W.2d 921 
(2000). 
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Offices. As noted, Jurado testified that she would have retained 
Howard to conclude her case regardless of when she learned 
that he was leaving Law Offices, and regardless of any efforts 
by Law Offices to discourage her from doing so. 

Relying on a Utah case* and this court’s inherent author- 
ity to regulate lawyers and the practice of law, Law Offices 
argues that Howard’s communication with Jurado in his own 
behalf while still an employee of Law Offices warrants “two 
possible remedies: disgorgement of any amounts awarded to 
Howard from the Jurado case, or reimbursement to the firm of 
the $247,852.00 that is specifically related to the provisions of 
the [Attorney’s] Agreement relating to post-termination legal 
fees.”*? In the Utah case, an associate attorney had secretly 
represented clients and retained fees while employed by a 
law firm, using the firm’s resources to do so. Finding that this 
conduct breached a fiduciary duty owed to the firm, the court 
ordered him to disgorge all fees collected from the undisclosed 
clients while still employed by the firm. The court denied the 
firm’s request for total forfeiture of all compensation paid 
to the associate during the period when the breach occurred, 
concluding that the circumstances did not require “such a 
harsh remedy.”*4 

We do not read this case to support Law Offices’ apparent 
contention that causation is not an element of a claim based 
upon an alleged breach of a fiduciary duty. Indeed, a subse- 
quent decision by a U.S. District Court applied Utah law and 
specifically discussed evidence of causation in denying sum- 
mary judgment on a breach of fiduciary duty claim.*° We note 
that Howard has not retained fees from his representation of 
Jurado, and he will receive only those portions of the total fee 
specifically awarded to him in this case and the action in the 
district court for Buffalo County. We conclude on the basis 
of this record that the district court did not err in granting 


» Prince, Yeates & Geldzahler v. Young, 94 P.3d 179 (Utah 2004). 

3 Brief for appellee on cross-appeal in case No. S-06-664 at 10. 

4 Prince, Yeates & Geldzahler v. Young, supra note 32, 94 P.3d at 185. 

35 Farm Bureau Life Ins. v. American Nat. Ins. Co., 505 F. Supp. 2d 1178 (D. 
Utah 2007), citing Prince, Yeates & Geldzahler v. Young, supra note 32. 
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Howard’s motion for directed verdict with respect to Law 
Offices’ claim of breach of fiduciary duty. 


(e) Remaining Assignments of Error 

[8] An appellate court is not obligated to engage in an analy- 
sis that is not necessary to adjudicate the case and controversy 
before it.°° In light of our determinations that Law Offices is 
not entitled to recover on its breach of contract and breach of 
fiduciary claims and that Howard is to retain his judgment on 
the counterclaims, as modified, it is unnecessary for us to reach 
the remaining assignments of error. 


IV. CASE NO. S-06-384 

This is an appeal by Law Offices from the dismissal of the 
second action which it filed against Howard in the district court 
for Douglas County. It sought to enforce the provision of the 
Attorney’s Agreement which required Howard to assign fees 
received from former clients of the firm if he performed ser- 
vices for such clients, at their request, after he left the firm. The 
district court sustained Howard’s motion to dismiss, reasoning 
that the case involved the same parties and the same issues 
presented in the previously filed action. Law Offices does not 
dispute this, and concedes in its brief that “it could well be 
argued that Law Offices has not been prejudiced by the court’s 
dismissal.”*’ But it argues that the dismissal with prejudice 
“might be construed as limiting Law Offices’ remedies down 
the road.’”*8 

Without speculating as to the nature of such remedies or the 
length of the road, we conclude that the district court did not 
err in dismissing this action. In general, the law does not favor 
piecemeal litigation of disputes.*° In this action, Law Offices 
sought to enforce the same contractual restrictions on Howard’s 


3° In re Trust Created by Hansen, 274 Neb. 199, 739 N.W.2d 170 (2007). 
37 Brief for appellee on cross-appeal in case No. S-06-664 at 13. 
38 Td. 


»® See, e.g., Smith v. Lincoln Meadows Homeowners Assn., 267 Neb. 849, 678 
N.W.2d 726 (2004); J.B. Contracting Servs. v. Universal Surety Co., 261 
Neb. 586, 624 N.W.2d 13 (2001). 
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right to retain fees after leaving the firm that were at issue in 
the previously filed action which was tried to conclusion. We 
have found those restrictions to be contrary to public policy 
and unenforceable in our disposition of case No. S-06-664. We 
affirm the order of dismissal in this case. 


V. CONCLUSION 

For the reasons discussed, the appeal in case No. S-07-757 
is dismissed for lack of appellate jurisdiction. Upon issuance 
of our mandate, the final order of the district court will require 
the clerk of the Phelps County Court to disburse the $780,000 
fee in the Jurado case which has been held in an interest- 
bearing account pursuant to the stipulation of the parties. Of this 
amount, Law Offices will receive $746,250 plus 95.68 percent 
of the accrued interest, and Howard will receive $33,750 plus 
4.32 percent of the accrued interest. 

In case No. S-06-664, we reverse and vacate the judgment 
in favor of Law Offices, based upon our determination that the 
contractual restrictions which it sought to place upon Howard’s 
practice of law after leaving the firm are contrary to public 
policy and unenforceable. As to Howard’s counterclaim seeking 
25 percent of the fee in the Jurado case paid to Law Offices, 
we reduce the amount from $195,000 to $186,562.50 in order 
to prevent a double recovery and affirm as modified. As to 
Howard’s counterclaim seeking 25 percent of the fee in the 
Christiansen case paid to Law Offices, we affirm the judgment 
of $16,625 and the award of $4,156.25 in costs and attorney 
fees under the NWPCA. 

Finally, in case No. S-06-384, we affirm the judgment of 
dismissal entered by the district court. 

JUDGMENT IN No. S-06-384 AFFIRMED. 

JUDGMENT IN No. S-06-664 REVERSED AND VACATED 
IN PART, AND IN PART AFFIRMED AS MODIFIED. 
APPEAL IN No. S-07-757 DISMISSED. 
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STATE OF NEBRASKA EX REL. COUNSEL FOR DISCIPLINE 
OF THE NEBRASKA SUPREME COURT, RELATOR, 
v. BRENT R. WADMAN, RESPONDENT. 
746 N.W.2d 681 


Filed April 4, 2008. No. S-06-1213. 


1. Disciplinary Proceedings. A proceeding to discipline an attorney is a trial de novo 
on the record. 

2. Disciplinary Proceedings: Proof. To sustain a charge in a disciplinary proceeding 
against an attorney, a charge must be supported by clear and convincing evidence. 

3. Disciplinary Proceedings. Violation of a disciplinary rule concerning the practice 
of law is a ground for discipline. 


4 ___. The basic issues in a disciplinary proceeding against a lawyer are whether 
discipline should be imposed and, if so, the type of discipline appropriate under the 
circumstances. 

5. ____. Neb. Ct. R. of Discipline 4 (rev. 2004) provides that the following may be 


considered by the Nebraska Supreme Court as sanctions for attorney misconduct: 
(1) disbarment; (2) suspension for a fixed period of time; (3) probation in lieu 
of or subsequent to suspension, on such terms as the court may designate; (4) 
censure and reprimand; or (5) temporary suspension. 


6. . Each case justifying the discipline of an attorney must be evaluated individu- 
ally in light of the particular facts and circumstances of that case. 
qe . To determine whether and to what extent discipline should be imposed in 


a lawyer discipline proceeding, the Nebraska Supreme Court considers the fol- 
lowing factors: (1) the nature of the offense, (2) the need for deterring others, (3) 
the maintenance of the reputation of the bar as a whole, (4) the protection of the 
public, (5) the attitude of the offender generally, and (6) the offender’s present or 
future fitness to continue in the practice of law. 

8. ____. For purposes of determining the proper discipline of an attorney, the 
Nebraska Supreme Court considers the attorney’s acts both underlying the events 
of the case and throughout the proceeding. 


9. . The determination of an appropriate penalty to be imposed on an attorney 
requires consideration of any aggravating and mitigating factors. 
10. . Cumulative acts of attorney misconduct are distinguishable from isolated 


incidents, therefore justifying more serious sanctions. 
Original action. Judgment of suspension. 
John W. Steele, Assistant Counsel for Discipline, for relator. 
No appearance for respondent. 


HEAVICAN, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCormack, and MILLER-LERMAN, JJ. 
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PER CURIAM. 

INTRODUCTION 

On October 31, 2006, formal charges were filed by the 
office of the Counsel for Discipline, relator, against Brent R. 
Wadman, respondent. “Additional Formal Charges” were filed 
subsequently thereto. The collective formal charges effectively 
set forth two counts that included allegations that respondent 
violated the following provisions of the Code of Professional 
Responsibility: Canon 1, DR 1-102(A)(1) (violating disciplin- 
ary rule) and DR 1-102(A)(5) (engaging in conduct prejudi- 
cial to administration of justice); Canon 6, DR 6-101(A)(3) 
(neglecting legal matter); and Canon 7, DR 7-101(A)(2) (fail- 
ing to carry out contract of employment for professional ser- 
vices), as well as his oath of office as an attorney, Neb. Rev. 
Stat. § 7-104 (Reissue 1997). Respondent’s answer disputed 
certain of the allegations. 

A referee was appointed, and on April 26, 2007, a referee’s 
hearing was held. A total of 21 exhibits were received into 
evidence, and respondent testified. The referee filed a report on 
June 1. With respect to the formal charges, the referee found 
that respondent’s conduct had violated DR 1-102(A)(1) and 
(5), DR 6-101(A)(3), and DR 7-101(A)(2). The referee did not 
make any findings regarding the allegation that respondent’s 
conduct had violated his oath of office as an attorney. With 
regard to the discipline to be imposed, the referee recom- 
mended that respondent be publicly reprimanded. 

Neither relator nor respondent filed exceptions to the ref- 
eree’s report. On June 11, 2007, relator filed a motion for 
judgment on the pleadings under Neb. Ct. R. of Discipline 
10(L) (rev. 2005). The motion was not opposed. On July 18, 
we granted the motion for judgment on the pleadings in part, 
ordering that the facts found by the referee were “accepted as 
facts established in the case,” and we found that respondent had 
violated the code provisions as alleged in the formal charges. 
We ordered that the case should proceed to briefing and oral 
argument limited to the issue of the appropriate discipline. We 
now impose discipline as indicated below. 
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STATEMENT OF FACTS 

The substance of the referee’s findings may be summarized as 
follows: Respondent was admitted to the practice of law in the 
State of Nebraska on April 23, 2001. Respondent was engaged 
in the private practice of law in Nebraska from 2001 until early 
2005. In early 2005, he closed his private practice and began 
working as in-house counsel to a Nebraska business, where he 
was still employed at the time of the referee’s hearing. 

With regard to the allegations contained in the formal charges, 
the referee found that respondent had been retained to represent 
Eloise Johnson in a personal injury case. Respondent filed suit 
on behalf of Johnson in the county court for Douglas County. 
Thereafter, respondent did not respond to a motion for sum- 
mary judgment filed by the defendant, and he did not attend the 
summary judgment hearing at which the county court entered 
summary judgment in favor of the defendant and dismissed 
Johnson’s personal injury action. Respondent testified to the 
effect that he had moved offices and that he did not receive 
notice of a change in the date for the summary judgment hear- 
ing until after the hearing had been held and the motion had 
been granted. Respondent admitted that although he advised 
Johnson that the defendant had filed a motion for summary 
judgment, he did not tell her that the motion had been sustained 
or that her case had been dismissed. 

With regard to the allegations contained in the “Additional 
Formal Charges,” the referee found that respondent had been 
retained to represent Thomas Smith-Perkins in a personal injury 
case. Although respondent did engage in some initial investiga- 
tory work on behalf of Smith-Perkins, respondent did not take 
any other action with regard to Smith-Perkins’ alleged personal 
injury claim. Although the “Additional Formal Charges” allege 
that Smith-Perkins’ personal injury claim was now time barred, 
the referee’s report does not contain a finding with respect to 
that allegation. 

The referee’s report summarized respondent’s testimony at 
the hearing wherein respondent effectively stated that he did 
not feel competent to handle personal injury cases and that it 
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was for that reason that he closed his private practice in 2005 
and began working as in-house counsel to a business. The 
referee found that at the time of the referee hearing, there had 
been “no further allegations of wrong doing [sic] since [respon- 
dent] left private practice.” 

Although it was not specifically identified by the referee as 
an aggravating factor, the referee found that respondent had 
been the subject of two prior disciplinary proceedings generally 
involving the neglect of three separate clients’ matters while 
he was engaged in private practice. The prior proceedings had 
resulted in respondent’s receiving private reprimands on May 
17, 2005, and on April 12, 2006. The referee also found certain 
facts that can be characterized as mitigating factors, including 
respondent’s cooperation with relator during the disciplinary 
proceedings, respondent’s admission of many of the allegations 
contained within the formal charges and “Additional Formal 
Charges,” and respondent’s acknowledging responsibility for 
his actions. 

Based upon the evidence offered during the hearing, the ref- 
eree found by clear and convincing evidence that respondent’s 
actions constituted a violation of the following provisions of 
the Code of Professional Responsibility: DR 1-102(A)(1) and 
(5), DR 6-101(A)(3), and DR 7-102(A)(2). With respect to the 
discipline that ought to be imposed, the referee recommended 
that respondent be publicly reprimanded. 

As noted above, no objections were filed to the referee’s 
report. On June 11, 2007, relator filed a motion for judgment 
on the pleadings. On July 18, this court granted the motion in 
part, adopting the referee’s findings and setting for briefing and 
oral argument the issue of the appropriate discipline. 


ASSIGNMENT OF ERROR 
The only issue before the court is the appropriate discipline 
to be entered against respondent. 


STANDARDS OF REVEW 
[1,2] A proceeding to discipline an attorney is a trial de novo 
on the record. State ex rel. Counsel for Dis. v. Pinard-Cronin, 
274 Neb. 851, 743 N.W.2d 649 (2008). To sustain a charge in 
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a disciplinary proceeding against an attorney, a charge must be 
supported by clear and convincing evidence. /d. 


ANALYSIS 
Findings. 

We note that all of respondent’s conduct at issue in 
this case occurred prior to the September 1, 2005, effec- 
tive date of the Nebraska Rules of Professional Conduct 
and is, therefore, governed by the now-superseded Code of 
Professional Responsibility. 

[3] A proceeding to discipline an attorney is a trial de novo 
on the record. State ex rel. Counsel for Dis. v. Pinard-Cronin, 
supra. To sustain a charge in a disciplinary proceeding against 
an attorney, a charge must be supported by clear and convinc- 
ing evidence. Jd. Violation of a disciplinary rule concerning the 
practice of law is a ground for discipline. Id. 

As previously noted, there were no exceptions filed to the 
referee’s report in this case, and in an earlier order, this 
court adopted the findings of the referee. Given this record, 
we find clear and convincing evidence that respondent’s con- 
duct, set forth above, violated the following provisions of the 
Code of Professional Responsibility: DR 1-102(A)(1) and (5), 
DR 6-101(A)(3), and DR 7-101(A)(2). We also conclude that 
by virtue of respondent’s conduct, respondent has violated his 
oath of office as an attorney. See § 7-104. 


Factors Affecting Discipline to Be Imposed. 

[4,5] We have stated that the basic issues in a disciplinary 
proceeding against a lawyer are whether discipline should be 
imposed and, if so, the type of discipline appropriate under the 
circumstances. State ex rel. Counsel for Dis. v. Dortch, 273 
Neb. 667, 731 N.W.2d 594 (2007). Neb. Ct. R. of Discipline 4 
(rev. 2004) provides that the following may be considered by 
the court as sanctions for attorney misconduct: (1) disbarment; 
(2) suspension for a fixed period of time; (3) probation in lieu 
of or subsequent to suspension, on such terms as the court may 
designate; (4) censure and reprimand; or (5) temporary suspen- 
sion. See, also, rule 10(N). 

[6,7] With respect to the imposition of attorney discipline in 
an individual case, we have stated that “[e]ach case justifying 
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the discipline of an attorney must be evaluated individually in 
light of the particular facts and circumstances of that case.” 
State ex rel. Counsel for Dis. v. Petersen, 272 Neb. 975, 982, 
725 N.W.2d 845, 851 (2007). To determine whether and to 
what extent discipline should be imposed in a lawyer disci- 
pline proceeding, this court considers the following factors: 
(1) the nature of the offense, (2) the need for deterring others, 
(3) the maintenance of the reputation of the bar as a whole, 
(4) the protection of the public, (5) the attitude of the offender 
generally, and (6) the offender’s present or future fitness to 
continue in the practice of law. State ex rel. Counsel for Dis. v. 
Dortch, supra. 

[8,9] For purposes of determining the proper discipline of an 
attorney, this court considers the attorney’s acts both underly- 
ing the events of the case and throughout the proceeding. Id. 
We have noted that the determination of an appropriate penalty 
to be imposed on an attorney also requires consideration of any 
aggravating and mitigating factors. Id. 


Discipline to Be Imposed. 

[10] The evidence in this case establishes that respondent 
has neglected two clients’ legal matters, and this court is seri- 
ously concerned with respondent’s repeated neglect of matters 
entrusted to him. See State ex rel. Counsel for Dis. v. Sipple, 
265 Neb. 890, 902, 660 N.W.2d 502, 512 (2003) (discussing 
attorney’s prior private reprimands and stating that “[w]e have 
held that cumulative acts of attorney misconduct are distin- 
guishable from isolated incidents, therefore justifying more 
serious sanctions”). In this connection, we take into consider- 
ation and find troubling the facts that in addition to the present 
proceedings, respondent has twice been previously privately 
reprimanded for his conduct with respect to three clients’ mat- 
ters and that he effectively misrepresented to Johnson the sta- 
tus of her case. As mitigating factors, we note that respondent 
cooperated with relator during the disciplinary proceedings, 
admitted many of the allegations contained within the formal 
charges and “Additional Formal Charges,” and acknowledged 
responsibility for his actions. The evidence also establishes that 
respondent is no longer engaged in the private practice of law. 
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Upon due consideration of the record, the court finds that 
respondent should be and hereby is suspended from the prac- 
tice of law for a period of 6 months, effective immediately. 
Respondent shall comply with Neb. Ct. R. of Discipline 16 (rev. 
2004), and upon failure to do so, he shall be subject to punish- 
ment for contempt of this court. At the end of the 6-month 
suspension period, respondent may apply to be reinstated to the 
practice of law, provided that respondent has demonstrated his 
compliance with rule 16, and further provided that relator has 
not notified this court that respondent has violated any disci- 
plinary rule during his suspension. 


CONCLUSION 

We find by clear and convincing evidence that respon- 
dent violated DR 1-102(A)(1) and (5), DR 6-101(A)(3), 
DR 7-101(A)(2), and his oath of office as an attorney. It is 
the judgment of this court that respondent be suspended from 
the practice of law for a period of 6 months. Respondent shall 
comply with rule 16, and upon failure to do so, he shall be 
subject to punishment for contempt of this court. Furthermore, 
respondent is directed to pay costs and expenses in accordance 
with Neb. Rev. Stat. §§ 7-114 and 7-115 (Reissue 1997), rule 
10(P), and Neb. Ct. R. of Discipline 23 (rev. 2001), within 
60 days after an order imposing costs and expenses, if any, is 

entered by this court. 
JUDGMENT OF SUSPENSION. 


STATE OF NEBRASKA, APPELLEE, V. DANIEL T. 
RODRIGUEZ-TORRES, APPELLANT. 
746 N.W.2d 686 


Filed April 4, 2008. No. S-06-1351. 


1. Jurisdiction: Appeal and Error. A jurisdictional question which does not 
involve a factual dispute is determined by an appellate court as a matter of law. 

2. Judgments: Statutes: Appeal and Error. To the extent an appeal calls for 
statutory interpretation or presents questions of law, an appellate court must 
reach an independent conclusion irrespective of the determination made by the 
court below. 
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3. Jurisdiction: Appeal and Error. Before reaching the legal issues presented for 
review, it is the duty of an appellate court to determine whether it has jurisdiction 
over the matter before it. 

4. Statutes: Appeal and Error. Statutory interpretation presents a question of law, 
for which an appellate court has an obligation to reach an independent conclusion 
irrespective of the determination made by the court below. 

Ji : ____. Statutory language is to be given its plain and ordinary meaning, 
and an appellate court will not resort to interpretation to ascertain the meaning of 
statutory words which are plain, direct, and unambiguous. 


Appeal from the District Court for Douglas County: J. PATRick 
MULLEN, Judge. Remanded with directions. 


Michael D. Nelson and Cathy R. Saathoff, of Nelson Law, 
L.L.C., for appellant. 


Jon Bruning, Attorney General, James D. Smith, and, on 
brief, Susan J. Gustafson for appellee. 


HEAVICAN, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCormack, and MILLER-LERMAN, JJ. 


McCormack, J. 
NATURE OF CASE 

Daniel T. Rodriguez-Torres appeals from the district court’s 
denial of his motion to vacate judgment and allow for with- 
drawal of his guilty pleas. The main question presented by this 
appeal is whether Rodriguez-Torres is entitled to withdraw his 
guilty pleas for two separate convictions after having already 
served his sentences, because, he claims, he was not advised that 
his convictions could result in deportation. The other question 
presented by this appeal is whether Rodriguez-Torres received 
effective assistance of counsel. 


BACKGROUND 

Following a plea of guilty, Rodriguez-Torres was convicted in 
January 1997 of possession of a controlled substance, a Class [V 
felony. Rodriguez-Torres was sentenced to 2 years’ supervised 
probation. Rodriguez-Torres was subsequently charged with 
possession of a controlled substance and violation of probation. 
He pled guilty to violation of probation and was sentenced to 1 
year’s imprisonment. Rodriguez-Torres did not perfect a direct 
appeal of either conviction. 
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In July 2006, Rodriguez-Torres filed a motion to vacate judg- 
ment and allow for withdrawal of guilty pleas. He alleged that 
as a result of his guilty pleas in 1997 and 1999, he became 
deportable by the Bureau of Citizenship and Immigration 
Services. Rodriguez-Torres alleged that he was not advised of 
the effect his guilty pleas would have on his immigration status 
and was, therefore, unable to enter a knowing, voluntary, and 
intelligent plea. Rodriguez-Torres further alleges that his attor- 
ney’s failure to advise him of the immigration consequences of 
his guilty pleas constitutes ineffective assistance of counsel. 

At the hearing before the district court on the motion, coun- 
sel for Rodriguez-Torres advised the court that the action was 
not one for postconviction relief. Instead, counsel characterized 
the action as “an action more in terms of equity and justice.” 
The motion was denied by the district court, which found that 
there existed no good or sufficient reasons why Rodriguez- 
Torres should be allowed to withdraw his pleas. Rodriguez- 
Torres appealed the district court’s decision, and we moved this 
appeal to our docket. 


ASSIGNMENTS OF ERROR 

Rodriguez-Torres assigns that the district court erred by 
(1) finding that no good or sufficient reasons existed to allow 
Rodriguez-Torres to withdraw his pleas of guilty or vacate the 
judgments, (2) not finding that Rodriguez-Torres’ immigration 
consequences were the direct result of his guilty pleas and find- 
ing that he need not have been advised of such consequences, 
and (3) concluding that Rodriguez-Torres did not receive inef- 
fective assistance of counsel. 


STANDARD OF REVIEW 
[1] A jurisdictional question which does not involve a factual 
dispute is determined by an appellate court as a matter of law.! 
[2] To the extent an appeal calls for statutory interpretation 
or presents questions of law, an appellate court must reach an 


' State v. Nelson, 274 Neb. 304, 739 N.W.2d 199 (2007). 
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independent conclusion irrespective of the determination made 
by the court below.’ 


ANALYSIS 

[3] Before reaching the legal issues presented for review, it 
is the duty of an appellate court to determine whether it has 
jurisdiction over the matter before it. 

Rodriguez-Torres’ motion to vacate judgment and allow for 
withdrawal of guilty pleas is premised on Neb. Rev. Stat. 
§ 29-1819.02 (Cum. Supp. 2006). Section 29-1819.02, which 
was adopted in 2002, provides: 

(1) Prior to acceptance of a plea of guilty or nolo con- 
tendere to any offense punishable as a crime under state 
law, except offenses designated as infractions under state 
law, the court shall administer the following advisement 
on the record to the defendant: 

IF YOU ARE NOT A UNITED STATES CITIZEN, 
YOU ARE HEREBY ADVISED THAT CONVICTION 
OF THE OFFENSE FOR WHICH YOU HAVE BEEN 
CHARGED MAY HAVE THE CONSEQUENCES OF 
REMOVAL FROM THE UNITED STATES, OR DENIAL 
OF NATURALIZATION PURSUANT TO THE LAWS 
OF THE UNITED STATES. 


(3) With respect to pleas accepted prior to July 20, 

2002, it is not the intent of the Legislature that a court’s 

failure to provide the advisement required by subsection 

(1) of this section should require the vacation of judg- 

ment and withdrawal of the plea or constitute grounds for 

finding a prior conviction invalid. Nothing in this section, 

however, shall be deemed to inhibit a court, in the sound 

exercise of its discretion, from vacating a judgment and 
permitting a defendant to withdraw a plea. 

The State asserts that although § 29-1819.02 gives the trial 

court some discretion to allow a defendant to withdraw a 

guilty plea, the statute does not provide a separate procedure 


> State v. Petty, 269 Neb. 205, 691 N.W.2d 101 (2005). 
3 State v. Pratt, 273 Neb. 817, 733 N.W.2d 868 (2007). 
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to accomplish that after the defendant’s conviction has become 
final. The State further asserts that absent a statutorily authorized 
procedure allowing for the present action, the district court was 
without jurisdiction to address the merits of Rodriguez-Torres’ 
motion. We agree. 

[4,5] Statutory interpretation presents a question of law, for 
which an appellate court has an obligation to reach an inde- 
pendent conclusion irrespective of the determination made by 
the court below.* Statutory language is to be given its plain 
and ordinary meaning, and an appellate court will not resort 
to interpretation to ascertain the meaning of statutory words 
which are plain, direct, and unambiguous.° 

In § 29-1819.02, the Legislature gives a court discretion to 
vacate a judgment or withdraw a plea where a court has failed 
to provide the advisement required for pleas made on or after 
July 20, 2002. It does not, however, convey upon a court juris- 
diction to do so where a party has already completed his or her 
sentence. Nor has the Legislature in any other statute allowed 
for a specific procedure whereby a person who has been con- 
victed of a crime and has already served his or her sentence 
may later bring a motion to withdraw his or her plea and vacate 
the judgment. 

We have concluded on a number of occasions that where a 
criminal procedure is not authorized by statute, it is unavailable 
in a criminal proceeding.° For example, in State v. Louthan,’ a 
defendant charged with second-offense driving under the influ- 
ence (DUI) filed a petition seeking a determination that a prior 
conviction for first-offense DUI was invalid for purposes of 
enhancement. We held that a prior conviction used for enhance- 
ment purposes may not be collaterally attacked in a separate 
proceeding. We stated, “The Legislature has not enacted a pro- 
cedure for asserting second-tier challenges to prior plea-based 


4 State v. Gozzola, 273 Neb. 309, 729 N.W.2d 87 (2007). 
5 State v. Wester, 269 Neb. 295, 691 N.W.2d 536 (2005). 


® See, State v. Louthan, 257 Neb. 174, 595 N.W.2d 917 (1999); State v. Miller, 
240 Neb. 297, 481 N.W.2d 580 (1992). See, also, State v. El-Tabech, 259 
Neb. 509, 610 N.W.2d 737 (2000). 


T State v. Louthan, supra note 6. 
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DUI convictions, and thus, unless such a procedure is constitu- 
tionally mandated, it ‘is unauthorized and, therefore, unavail- 
able under Nebraska criminal procedure.’”’* 

We reached a similar conclusion in State v. El-Tabech,? 
wherein a prisoner brought a motion under the Nebraska 
Postconviction Act to compel state-funded DNA testing. We 
concluded that such a motion was prohibited under the post- 
conviction statute under the circumstances of that case and 
that there were no available common-law civil procedures. We 
declined, under the factual circumstances of that case, where 
no constitutional issue presented itself, to fashion a procedure 
where none existed. We determined that in the absence of a leg- 
islatively mandated procedure, there was currently no recourse 
procedure available to the prisoner. 

Here, Rodriguez-Torres failed to directly appeal his convic- 
tions or seek postconviction relief. Years after having served 
his sentence, Rodriguez-Torres now seeks to have his pleas 
withdrawn and convictions vacated. However, no legislatively 
authorized procedure exists which allows him to do so. Absent 
such a legislative procedure, there is no present recourse for 
Rodriguez-Torres to withdraw his pleas and vacate the judg- 
ments years after having completed his sentences. We, there- 
fore, determine that the district court did not have jurisdiction 
to address Rodriguez-Torres’ motion. 


CONCLUSION 
For the reasons discussed above, we remand this action 
to the district court with directions to dismiss Rodriguez- 
Torres’ motion to vacate judgment and allow for withdrawal of 
guilty pleas. 
REMANDED WITH DIRECTIONS. 


8 Td. at 186, 595 N.W.2d at 925. 
° State v. El-Tabech, supra note 6. 


10. 


11. 


12; 
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DONELLE GIBOO, APPELLANT, V. CERTIFIED 
TRANSMISSION REBUILDERS, APPELLEE. 
746 N.W.2d 362 


Filed April 4, 2008. No. S-07-139. 


Workers’ Compensation: Appeal and Error. In determining whether to affirm, 
modify, reverse, or set aside the judgment of the three-judge panel of the 
Nebraska Workers’ Compensation Court, an appellate court reviews the findings 
of the single judge who conducted the original hearing. 
____. Determinations by a trial judge of the Workers’ Compensation Court 
will not be disturbed on appeal unless they are contrary to law or depend on find- 
ings of fact which are clearly wrong in light of the evidence. 

: ____. Regarding questions of law in workers’ compensation cases, an 
appellate court is obligated to make its own determination. 
Workers’ Compensation. Under Nebraska law, the amount an employer must 
pay a disabled employee in workers’ compensation is based on that employee’s 
earning capacity. 
____. The factors used to assess a disabled employee’s earning capacity include 
(1) eligibility to procure employment generally, (2) ability to hold a job obtained, 
(3) capacity to perform the tasks of the work, and (4) ability of the worker to earn 
wages in the employment in which he or she is engaged or for which he or she 
is fit. 
____. The first step in identifying a labor market is to identify the hub from 
which the spokes of the reasonable geographic area radiate, whether it is from 
the place the injury occurred, the place the claimant resided at the time the 
injury occurred, or the place the claimant resides at the time of the workers’ 
compensation hearing. 
____. When an employee injured in one community relocates to a new commu- 
nity, the new community will serve as the hub community from which to assess 
the claimant’s earning capacity, provided that the change of community was done 
in good faith and not for improper motives. 
Workers’ Compensation: Proof. The claimant carries the burden to establish 
that the move was made in good faith and not for the purpose of exaggerating the 
extent of his or her difficulty finding suitable employment. 
____. If the claimant cannot show a legitimate motive behind his or her 
postinjury relocation, the community where the claimant resided at the time the 
injury occurred will serve as the hub community. 
Workers’ Compensation. Once the hub community has been identified, a “labor 
market” includes not only that particular community, but also any communities 
within a reasonable geographic area around it. 
____. Communities surrounding the claimant’s hub community should be consid- 
ered part of the claimant’s labor market, but only to the extent that it would be 
reasonable for the claimant to seek work in that location. 
____. Whether it is reasonable for a claimant to seek work in a particular com- 
munity is determined by looking to the totality of the circumstances, with regard 
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for such factors as (1) availability of transportation, (2) duration of the commute, 
(3) length of the workday the claimant is capable of working, (4) ability of the 
person to make the commute based on his or her physical condition, and (5) eco- 
nomic feasibility of a person in the claimant’s position working in that location. 
Regard might also be given to the more generalized inquiry of whether others 
who live in the claimant’s hub community regularly seek employment in the 
prospective area. 

13. Workers’ Compensation: Expert Witnesses. Court-appointed vocational reha- 
bilitation experts will help courts identify vocational rehabilitation plans and 
apply the statutory factors used to assess disabled employees’ earning capacities. 

14. Expert Witnesses: Presumptions: Proof. The opinion of the court-appointed 
expert is imbued with a rebuttable presumption of validity, and a party who dis- 
ners with that opinion has the burden to show that it is inaccurate. 

15. : : ____. The rebuttable presumption in favor of the court-appointed 
expert’s opinion can be rebutted by a showing that his or her assessment was 
predicated on principles that are contrary to law. 

16. : :_____. A party can show that the opinion of the court-appointed expert 
is inaccurate by offering proof that the nonexistence of a fact presumed by the 
court-appointed expert is more probable than is its existence. 


Appeal from the Workers’ Compensation Court. Reversed and 
remanded with directions. 


James E. Harris and Britany S. Shotkoski, of Harris Kuhn 
Law Firm, L.L.P., for appellant. 


Timothy E. Clarke and Amanda A. Dutton, of Baylor, Evnen, 
Curtiss, Grimit & Witt, L.L.P., for appellee. 


HEAVICAN, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCormack, and MILLER-LERMAN, JJ. 


HEavican, C.J. 
I. INTRODUCTION 

Donelle Giboo filed this action against Certified Transmission 
Rebuilders (CTR) of Omaha, Nebraska, seeking medical 
expenses and future compensation for injuries she suffered 
when she slipped on a set of stairs while working for CTR. 
At trial, the Nebraska Workers’ Compensation Court adopted 
the assessment of the court-appointed vocational expert despite 
conflicting testimony by Giboo’s own expert. On appeal, a 
divided panel of the Nebraska Workers’ Compensation Court 
affirmed. Giboo now appeals to this court. We reverse and 
remand for reasons set forth below. 
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II. BACKGROUND 

On July 25, 2002, Giboo, a CTR employee, slipped and fell 
while descending a flight of stairs at CTR’s Omaha location. 
Giboo was 7 months pregnant at the time. The fall aggravated a 
preexisting injury to Giboo’s spine and ultimately required sev- 
eral surgeries to repair. On September 9, Giboo filed a petition 
in the Nebraska Workers’ Compensation Court to obtain medical 
expenses as well as future compensation to offset diminished 
earning capacity. After a trial, the compensation court entered 
an award on May 21, in which CTR was ordered to pay medical 
expenses Giboo had incurred to that date. Moreover, based on the 
finding that Giboo was “temporarily totally disabled,” the court 
ordered CTR to pay Giboo $267.62 per week in compensation. 

On December 7, 2004, Giboo’s physician, Dr. Randall 
Woodward, advised Giboo that she could return to work, but 
only if she observed several restrictions on her range of motion 
and the amount of weight she could lift or carry. Moreover, 
Woodward limited Giboo to a 6-hour workday, though he 
believed that she would eventually be able to work a full 8-hour 
workday. CTR accommodated these restrictions and continued 
to employ Giboo. 

Giboo and CTR agreed that David Utley, a vocational reha- 
bilitation expert, would serve as the vocational rehabilitation 
counselor assigned to the case. In a report dated July 18, 
2005, Utley determined that Giboo had sustained a 25-percent 
loss of access to jobs in the Omaha and Council Bluffs, Iowa 
(Omaha/Council Bluffs), labor market. Utley concluded that for 
someone of Giboo’s training and experience, this resulted in a 
30-percent reduction in earning capacity in the Omaha/Council 
Bluffs labor market. 

However, on September 28, 2005, Dr. James Devney, a col- 
league of Woodward, determined that Giboo should be per- 
manently limited to no more than 6 hours of work per day. 
Additionally, Devney determined that Giboo had long since 
reached her “[m]Jaximum medical improvement” and that her 
condition would not improve from that point forward. CTR 
terminated Giboo’s employment shortly thereafter. 

In response to the new 6-hour-workday limitation, Utley 
issued an amended evaluation of Giboo’s earning capacity 
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on October 3, 2005. Notably, Utley did not modify his prior 
conclusion that Giboo’s disability reduced her access to jobs 
in Omaha/Council Bluffs by 25 percent. Utley did, however, 
increase his assessment of Giboo’s loss of earning capacity 
from 30 to 35 percent. 

On August 23, 2005, CTR filed a petition in the Nebraska 
Workers’ Compensation Court to modify Giboo’s prior award. 
Giboo and CTR agreed on most points, but disagreed on the 
extent of Giboo’s lost earning capacity in light of her dis- 
abilities. At this second trial, Giboo presented evidence that 
she had since moved from the Omaha area to Dunlap, Iowa, a 
small, rural community of approximately 600 residents some 
50 miles east of Omaha. Giboo testified that she made the 
move to live with the father of her child, since he owned a 
home in Dunlap. Giboo also presented testimony from Paulette 
Freeman, another vocational rehabilitation expert. Freeman 
testified that in her opinion, Utley had underestimated Giboo’s 
loss of access to employment. 

The court issued its order on February 10, 2006. In its order, 
the trial court discounted Freeman’s testimony for reasons that 
we develop more fully below. The court then concluded that 
the statutory presumption in favor of Utley’s assessment, as the 
assessment of the court-appointed vocational expert, had not 
been overcome. Therefore, the court adopted Utley’s assess- 
ment and concluded that Giboo suffered from a 35-percent loss 
of earning capacity. Accordingly, the court adjusted Giboo’s 
compensation to $93.67 per week for 139% weeks. 

Giboo petitioned for review by a three-judge panel of the 
Nebraska Workers’ Compensation Court on February 23, 2006. 
On January 17, 2007, the three-judge panel affirmed the lower 
court’s award by a vote of 2 to 1. Giboo now appeals the panel’s 
decision affirming the trial court’s award. 


Il. ASSIGNMENTS OF ERROR 
Giboo assigns, restated, consolidated, and renumbered, that 
the trial court erred (1) in determining the relevant labor mar- 
ket from which to assess her earning capacity, (2) in uphold- 
ing the statutory presumption in favor of Utley’s appraisal of 
Giboo’s earning capacity, and (3) in failing to issue a “reasoned 
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decision” as required by the procedural rules governing the 
Nebraska Workers’ Compensation Court. 


IV. STANDARD OF REVIEW 

[1] In determining whether to affirm, modify, reverse, 
or set aside the judgment of the three-judge panel of the 
Nebraska Workers’ Compensation Court, an appellate court 
reviews the findings of the single judge who conducted the 
original hearing.! 

[2,3] Determinations by a trial judge of the Workers’ 
Compensation Court will not be disturbed on appeal unless 
they are contrary to law or depend on findings of fact which 
are clearly wrong in light of the evidence.” Regarding questions 
of law in workers’ compensation cases, an appellate court is 
obligated to make its own determination.* 


V. ANALYSIS 


1. RELEVANT LABOR MARKET 

[4,5] The predominant issue on appeal in this case is whether 
the trial court erred in selecting the relevant labor market from 
which to assess Giboo’s earning capacity. Under Nebraska 
law, the amount an employer must pay a disabled employee 
in workers’ compensation is based on that employee’s earn- 
ing capacity. The factors used to assess a disabled employee’s 
earning capacity include (1) eligibility to procure employment 
generally, (2) ability to hold a job obtained, (3) capacity to 
perform the tasks of the work, and (4) ability of the worker to 
earn wages in the employment in which he or she is engaged or 
for which he or she is fit.° 


' See Wilson v. Larkin & Sons, 249 Neb. 396, 543 N.W.2d 735 (1996). 


> See McBee v. Goodyear Tire & Rubber Co., 255 Neb. 903, 587 N.W.2d 687 
(1999). 


3 See Hobza v. Seedorff Masonry, Inc., 259 Neb. 671, 611 N.W.2d 828 
(2000). 


4+ Neb. Rev. Stat. § 48-121 (Reissue 2004); Davis v. Goodyear Tire & Rubber 
Co., 269 Neb. 683, 696 N.W.2d 142 (2005). 


5 See Davis, supra note 4. 
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The factor assessing the ability to procure employment “in 
general” depends in part on the number and type of jobs avail- 
able in a given market. Therefore, this factor might change 
depending on the location in question. For example, a major 
metropolitan area will have more jobs of a wider variety than 
a rural community. 

Giboo lived and worked in the Omaha area at the time 
she was injured. However, after giving birth to her son in 
September 2002, Giboo began spending the majority of her 
time in Dunlap, where her child and the child’s father reside. 
Giboo formally moved to Dunlap in September 2005. This case 
requires that we confront the question of what market to use to 
measure earning capacity when an employee, after suffering an 
injury while living and working in one community, relocates to 
a new community with fewer employment opportunities. 

In its order, the trial court indicated this question had already 
been resolved by this court’s prior opinion in Harmon v. Irby 
Constr. Co.° The trial court read Harmon as standing for the 
proposition that “the labor market in which the claimant was 
injured is the labor market in which the claimant’s loss of 
earning capacity should be measured.” This reading stretches 
Harmon too far. 

In Harmon, an employee was injured while working for 
a company in Superior, Nebraska. The Nebraska Workers’ 
Compensation Court found that Superior was the employ- 
ee’s exclusive labor market from which to assess his earning 
capacity. The employer appealed, claiming that the employee 
should be required to move to a larger labor market with more 
employment opportunities. This court disagreed and held that 
an employee “cannot be required to move to find employment.”’ 
But the conclusion that an employee cannot be forced to relo- 
cate in order to increase his or her earning capacity does not 
resolve the issue of where to measure earning capacity when an 
employee voluntarily relocates. 

To resolve that question, it may be helpful to think of this 
issue aS encompassing two separate inquiries. The first inquiry 


® Harmon vy. Irby Constr. Co., 258 Neb. 420, 604 N.W.2d 813 (1999). 
T Td. at 428, 604 N.W.2d at 820. 
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should ask which community—Dunlap, Omaha/Council Bluffs, 
or both—should serve as the “hub” area from which to assess 
Giboo’s earning capacity. The second inquiry should address 
the other geographic areas that may be considered along with 
the hub community. 


(a) “Hub” Community 

[6] Courts and commentators uniformly agree that a “labor 
market” does not refer to a single community, but encompasses 
employment opportunities within a reasonable geographic area.* 
It would seem, therefore, that the first step in identifying a 
labor market is to identify “the hub from which the spokes of 
a ‘reasonable geographic area’ radiate, whether it [is] from the 
place the injury occurred, the place the claimant resided at the 
time the injury occurred, or the place the claimant resides at the 
time of [the workers’ compensation] hearing.” 

In addressing the concept of the hub community as it relates 
to this case, we proceed in two parts. Drawing upon the par- 
ties’ arguments, the first subpart surveys the approaches used by 
courts in other jurisdictions. In the second subpart, we identify 
the approach we think is preferable and apply it to the facts 
before us. 


(i) Survey of Approaches Used in Other Jurisdictions 

Without using the “hub” terminology, CTR essentially argues 
that both Omaha/Council Bluffs and Dunlap should serve as 
hub communities. CTR’s position is that as a market with sub- 
stantially fewer employment opportunities, using Dunlap as the 
hub community will lead to an exaggerated decrease in Giboo’s 
earning capacity and thus a sharper increase in the amount of 
compensation CTR must pay. Instead, CTR urges us to adopt a 
rule under which the market where the injury occurred and any 
new market to which the claimant relocates are both regarded 
as hub communities. By keeping the injury market in the equa- 
tion, CTR believes that such a rule would reduce the incentive 


8 See, e.g., Kelly Services v. Industrial Com’n, 210 Ariz. 16, 106 P.3d 1031 
(Ariz. App. 2005). 

° Davaz v. Priest River Glass Co., Inc., 125 Idaho 333, 336, 870 P.2d 1292, 
1295 (1994). 


376 275 NEBRASKA REPORTS 


for employees to “unilaterally manipulate” their earning capac- 
ity by moving to “poor or nonexistent labor markets in order to 
make themselves totally disabled, where they otherwise would 
not have been.”!” 

CTR’s proposition is based on the approach taken by the 
Idaho Supreme Court. In most situations, the Idaho Supreme 
Court regards “the market in which a claimant resides at the 
time of the hearing as the axis from which the scope of a 
‘reasonable geographic area’ is defined.”!' However, when an 
employee voluntarily relocates to a community with fewer 
employment opportunities, both the community where the 
injury occurred and the community to which the employee 
relocates are considered hub communities.'!* Like CTR, the 
Idaho Supreme Court reasoned that a claimant should not be 
permitted to manipulate his or her disability status, and thus the 
amount of compensation the employer must pay, simply “by 
changing his place of residence.” 

Giboo argues that Dunlap alone is the hub community from 
which to base an assessment of her earning capacity. In support 
of this proposition, Giboo points out that there is no evidence 
that her move to Dunlap was based on improper motives, such 
as the desire to avoid work. Instead, Giboo argues the record 
supports the contention that her move was done for completely 
legitimate purposes. 

In making such arguments, Giboo invokes a line of deci- 
sions from other jurisdictions which hold that the community 
to which a claimant relocates after an injury will serve as the 
relevant labor community, provided that the move was made 
for legitimate reasons.'* However, even those courts disagree on 
what qualifies as a “legitimate” motive. 


'0 Brief for appellee at 19. 
 Davaz, supra note 9, 125 Idaho at 338, 870 P.2d at 1297. 


'2 See Lyons v. Industrial Special Indem. Fund, 98 Idaho 403, 565 P.2d 1360 
(1977), cited with approval, Davaz, supra note 9. Cf. Paramo v. Industrial 
Com’n of Arizona, 186 Ariz. 75, 918 P.2d 1093 (Ariz. App. 1996). 


3 Lyons, supra note 12, 98 Idaho at 407 n.3, 565 P.2d at 1364 n.3. 
4 See, e.g., Reede v. State, Dept. of Transp., 620 N.W.2d 372 (S.D. 2000). 
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The First and Fourth Circuits have held that in most cases, 
only “economic” motives provide a sufficient justification for 
a claimant’s decision to relocate to a new community after 
a vocational injury. In See v. Washington Metropolitan Area 
Transit Authority,’ Elwood See relocated to Franklin, West 
Virginia, after he suffered a disability while living and working 
in Washington, D.C. The employer argued that using Franklin 
instead of Washington, D.C., as the labor market would mean 
employers’ compensation obligations could be unilaterally 
manipulated by “‘the claimant’s personal choice to relocate to 
an area with fewer available jobs.’”’'® 

In response, the Fourth Circuit held that “[t]he presence of a 
legitimate purpose influencing a post-injury relocation is a sig- 
nificant factor warranting consideration in the determination of 
the relevant labor market.”!’ Regarding the definition of “legiti- 
mate,” it is significant that the Fourth Circuit based its decision 
on the fact that “[t]here [was] substantial evidence supporting 
the economic reasons for See’s move to West Virginia and the 
legitimacy of those reasons.”'* The court gave a clue as to its 
definition of “economic” when it held that a “move predicated 
on a legitimate intent to reduce an injured claimant’s cost of 
living” would suffice.”” 

The First Circuit relied on See in Wood v. U.S. Dept. of 
Labor,” wherein Michael Wood relocated to Shortsville, New 
York, after being injured while working at a shipyard in Bath, 
Maine. Wood testified that his decision to move back to New 
York was prompted in part by a need to provide care to his ail- 
ing mother. The First Circuit acknowledged that “[c]are for an 
aged parent is to be commended,” but nonetheless felt that the 


'5 See v. Washington Metropolitan Area Transit Authority, 36 F.3d 375 (4th Cir. 
1994). 


'6 Td. at 382. 

Td. 

Id. at 383 (emphasis supplied). 

'9 Td. at 382. 

20 Wood vy. U.S. Dept. of Labor, 112 F.3d 592 (1st Cir. 1997). 
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federal workers’ compensation laws demanded an “economic” 
motive behind a claimant’s relocation.”! 

In contrast to the First and Fourth Circuits, a number of 
state courts have indicated that a claimant’s new community 
will serve as the relevant labor market so long as the claim- 
ant moved there in good faith. For example, in Kurrell v. 
National Con Rod, Inc.,* an employee injured while work- 
ing in Minneapolis, Minnesota, subsequently relocated to 
Walnut Grove, Minnesota, a small town some 150 miles away. 
The claimant moved to Walnut Grove to be with her family. 
Although the Minnesota Supreme Court acknowledged that the 
claimant’s “motivations in moving to Walnut Grove may be 
viewed as ‘merely personal,” Walnut Grove was nonetheless 
the relevant labor market because the move there “was not part 
of a plan to retire from the labor market.”* 

In USAir, Inc. v. W.C.A.B. (Keene),* a claimant injured while 
working in Pittsburgh, Pennsylvania, relocated to Destrehan, 
Louisiana, after his wife was offered an additional $27,000 per 
year to take a job there. The employer argued that Pittsburgh 
should be the labor market for purposes of the earning capacity 
assessment because the “choice to move was a personal one, 
not prompted by any economic or other necessity.”*° The court 
disagreed and held that Destrehan would serve as the relevant 
community because “‘the claimant .. . resettled [there] under 
circumstances which do not indicate a lack of good faith in the 
move itself.’ ””*® 

Similarly, in Reede v. State, Dept. of Transp.,7’ a claimant 
injured while working in the Black Hills area in South Dakota 
relocated to Forsyth, Montana, a location with fewer employ- 
ment opportunities. The claimant explained that she moved to 


27 


21 Td. at 597. 

22 Kurrell y. National Con Rod, Inc., 322 N.W.2d 199 (Minn. 1982). 
23 Td. at 202. 

4 USAir, Inc. v. W.C.A.B. (Keene), 706 A.2d 888 (Pa. Commw. 1998). 
> Id. at 889. 

6 Td. at 890. 


27 Reede, supra note 14. 
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Montana out of “financial necessity” and because she “has a 
good support network in that community.”** The South Dakota 
Supreme Court held that a claimant’s new residence will serve 
as the relevant labor market if the “claimant . . . demonstrates 
that a change of community was done in good faith, and not 
for improper motives.”?? The court ultimately upheld the use 
of Forsyth as the labor market, based on the state department 
of labor’s finding that the move to Forsyth was made for 
legitimate reasons.*° 

Finally, we note that the Florida Court of Appeals has sug- 
gested that the area to which “a claimant relocates after the 
injury” is the community from which to assess earning capac- 
ity, provided “there is no evidence that claimant’s relocation fol- 
lowing his injury was motivated by a desire to avoid work.”*! 


(ii) Identifying Hub Community in Present Case 

Having surveyed the various approaches other jurisdictions 
use to identify the hub community, we must now identify which 
approach we believe is preferable. There is no doubt that the 
Idaho Supreme Court’s approach offers a good deal of protec- 
tion to employers. That court’s approach would reduce the 
incentive for claimants to distort the extent of their disability by 
relocating to an area with fewer job opportunities. Moreover, 
by factoring the original community into the earning capac- 
ity average, this approach would mitigate the impact of any 
attempt to manipulate earning capacity through relocation. 

Nevertheless, we decline to adopt this approach because 
of the potential for unjust results. As CTR notes in its brief, 
the distance between the hub communities—old and new—is 
completely irrelevant under the Idaho Supreme Court’s approach. 
As such, if a claimant was injured while working in Omaha 
and then relocates to Scottsbluff, Nebraska, his or her earning 
capacity would be based on the availability of employment 


28 Id. at 374. 
29 Id. at 376. 
3° Reede, supra note 14. 


3! Genelus v. Boran, Craig, Schreck Const. Co., 438 So. 2d 964, 966 (Fla. App. 
1983). 
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opportunities in and around both cities. But we believe that 
adjusting a claimant’s earning capacity based on employment 
opportunities that are not realistically available to the claim- 
ant would contravene the policy behind the Nebraska Workers’ 
Compensation Act. 

The primary purpose of that act is “restoration of the injured 
employee to gainful employment.’ To that end, the act pre- 
scribes a number of steps that courts must take to accurately 
assess an employee’s actual earning capacity. It would be odd, 
therefore, for us to adopt a rule which openly allows courts to 
distort the picture by factoring in employment opportunities 
that are clearly not practical. 

Additionally, the Idaho Supreme Court’s approach would 
force claimants to choose between legitimate opportunities to 
improve their personal or financial situations and their rights 
to receive much-needed compensation. As the cases surveyed 
above demonstrate, claimants may have any number of per- 
fectly legitimate reasons for relocating to a new community 
after suffering an injury in their old community. A claimant 
may need to move to provide care for an aging or infirm fam- 
ily member or to maintain a cohesive family unit. Moreover, 
individuals with physical disabilities often find it necessary “to 
move back to communities where family members can lend 
support.”** As the Minnesota Supreme Court noted in Kurrell, 
“i]t would be a harsh and rigid rule that allowed an employee 
to better her personal situation only at the expense of her statu- 
tory right to rehabilitation benefits.”** 

It seems, therefore, that the better rule is one which regards 
the employee’s new community as the hub community provided 
that the move was made for legitimate reasons. Such a rule 
would avoid the policy pitfalls identified above and, by scrutiniz- 
ing the legitimacy of the reasons behind the move, would screen 
out claimants whose moves are based on illegitimate purposes. 


* Neb. Rev. Stat. § 48-162.01 (Cum. Supp. 2006). 
33 Wood, supra note 20, 112 F.3d at 596. 
34 Kurrell, supra note 22, 322 N.W.2d at 202. 
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However, in adopting this approach, we do not believe it is 
necessary for the claimant to justify his or her relocation with a 
purely economic motive. We note that the Fourth Circuit indi- 
cated in See* that a lower cost of living in the new community 
would qualify as an economic motive. But given that smaller 
communities—that is, communities with fewer employment 
opportunities—will frequently have a lower cost of living than 
larger communities, it is difficult to envision a situation in 
which a claimant’s move to a small community could not be 
justified on an economic basis. In this way, the federal circuit’s 
approach appears to offer more in theory than in practice. 

Moreover, insisting on an economic justification would 
essentially punish those claimants who relocated for legitimate 
reasons that may not be “economic” in the strictest sense. For 
example, one can easily envision a single mother who, after 
suffering a work-related physical disability, must relocate to a 
community where family can assist with childcare. In such a 
hypothetical, the more significant factor is not the prospect of 
free childcare from family members—a potentially economic 
justification—but, rather, the nature and quality of care that 
family would provide relative to complete strangers. 

[7-9] Accordingly, we hold that when an employee injured in 
one community relocates to a new community, the new commu- 
nity will serve as the hub community from which to assess the 
claimant’s earning capacity, provided that the “change of com- 
munity was done in good faith, and not for improper motives.”*° 
Like the South Dakota Supreme Court, we believe the claimant 
carries the burden to establish that the move was made in good 
faith and not for the purpose of exaggerating the extent of his or 
her difficulty in finding suitable employment.*’ If the claimant 
cannot show a legitimate motive behind his or her postinjury 
relocation, the community where the claimant resided at the 
time the injury occurred will serve as the hub community. 


35 See, supra note 15. 
© See Reede, supra note 14, 620 N.W.2d at 376. 


37 See id. 
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There is significant evidence in the record to support the 
belief that Giboo’s move was made in good faith and therefore 
that Dunlap should be the hub community from which to base 
an assessment of Giboo’s earning capacity. Giboo testified 
at trial that her move to Dunlap was motivated solely by the 
desire to live with her son who was born in September 2002, 
shortly after Giboo’s injury. Although she maintained her per- 
manent residence in Plattsmouth, Nebraska, Giboo testified 
that she was in Dunlap “95 percent’ of the time. Giboo for- 
mally established her residence in Dunlap in September 2005. 
When asked why it took so long to officially change her 
residence to Dunlap, Giboo explained that parole limitations 
prevented her from establishing a residence outside Nebraska 
until September 2005. 

These facts suggest that Giboo’s move to Dunlap was made 
in good faith and was not motivated by a desire to manipu- 
late the extent of her disability. We acknowledge that the 
trial court’s order lacks a conclusive finding in this regard. 
Nevertheless, we note that the trial court never discredited 
Giboo’s testimony. Moreover, we note that CTR appeared to 
concede that Giboo’s move was made in good faith when, in its 
brief before this court, it stated: “Further, [CTR] is not claim- 
ing that there is evidence that support[s] a conclusion that the 
move was made in a deliberate attempt to manipulate [Giboo’s] 
labor market.’** This comment is tantamount to a concession 
that Giboo’s move was made for legitimate reasons in line 
with the rule we adopt today. It is therefore unnecessary to 
remand for the trial court to conduct findings on the motives 
behind Giboo’s move. Accordingly, we conclude that Dunlap 
alone should serve as the hub community from which to assess 
Giboo’s earning capacity. 


(b) Impact of Employment Opportunities 
Around Hub Community 
Having concluded that Dunlap is the hub community from 
which to assess Giboo’s earning capacity, we must now address 


38 Brief for appellee at 20. 
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what other communities around Dunlap should factor into the 
calculation of Giboo’s earning capacity. 

[10] Once the hub community has been identified, authori- 
ties agree that a “labor market” includes not only that particu- 
lar community, but also any communities within a reasonable 
geographic area around it. This concept is made explicit in a 
few state statutes*? and is also a concept familiar to workers’ 
compensation experts.*° 

At trial, Freeman, Giboo’s vocational expert, testified that 
Dunlap should be the primary community from which to con- 
duct an assessment of Giboo’s earning capacity. Other areas— 
including Omaha/Council Bluffs—may also factor into the 
calculation so long as it would be practical for Giboo to accept 
employment there. Freeman’s testimony in this regard parallels 
the conclusions reached by courts from other jurisdictions. 

In Kelly Services v. Industrial Com’n,*' the Arizona Court of 
Appeals addressed whether an employee who lived and worked 
in Yucca, Arizona, should be required to seek work in neighbor- 
ing towns with greater employment opportunities. In particular, 
the employer argued that the claimant should be required to 
seek employment in either Kingman, Arizona, or Lake Havasu 
City, Arizona, towns 24 and 34 miles from Yucca, respectively. 
The court declined to adopt a bright-line rule either excluding 
or including those communities in the claimant’s labor mar- 
ket. Instead, the court adopted a circumstantial reasonableness 
test under which areas in the vicinity of one’s hub community 
would also be taken into consideration so long as “a reason- 
able person in the claimant’s situation would probably seek 
employment there.”*” The court further noted that “[i]n making 
such a determination, a totality of the circumstances approach, 


%° Tdaho Code Ann. § 72-430 (2006), construed in Combs v. Kelly Logging, 
115 Idaho 695, 769 P.2d 572 (1989); S.D. Codified Laws § 62-4-52(1) 
(2004). 


40 4 Arthur Larson & Lex K. Larson, Larson’s Workers’ Compensation Law 
§ 84.01(4) (2007). 


4 Kelly Services, supra note 8. 
®” Td. at 20, 106 P.3d at 1035. 
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in which all relevant factors are considered, should be used.”*? 
While not an exhaustive list, the court then explained that 
relevant considerations in determining whether a potential 
job lies within a person’s geographical labor market area 
would typically include [(1)] availability of transportation, 
[(2)] duration of commute, and [(3)] length of workday. . 
. . It would also include [(4)] the ability of the person to 
make the commute based on his physical condition.“ 
The Pennsylvania Supreme Court uses the same approach as 
the Arizona Court of Appeals, but also places some weight on 
whether the particular geographic area outside the hub com- 
munity is an “‘area where others [from] the same community 
would accept employment.’ ’”*° 

These standards essentially mirror the testimony of Freeman, 
who also emphasized that Giboo’s 6-hour-workday limitation 
and potential inability to make a long commute should be con- 
sidered when evaluating the relevance of areas around Dunlap. 
Freeman also emphasized one additional factor which the 
Arizona Court of Appeals and Pennsylvania Supreme Court did 
not specifically touch upon: the amount of wages the claimant 
could expect to earn in the prospective community. As Freeman 
testified, it would be impractical for an individual to make a 
2-hour roundtrip each day to Omaha/Council Bluffs for jobs 
which pay only $6 per hour. 

[11,12] We agree with the above and therefore hold that com- 
munities surrounding the claimant’s hub community should be 
considered part of the claimant’s labor market, but only to the 
extent that it would be reasonable for the claimant to seek work 
in that location. This reasonableness determination should be 
based on the totality of the circumstances, with regard for such 
factors as (1) availability of transportation, (2) duration of the 
commute, (3) length of the workday the claimant is capable of 
working, (4) ability of the person to make the commute based 
on his or her physical condition, and (5) economic feasibility 


8 Id. 


44 Td. (citations omitted). See, also, Litzinger v. W.C.A.B. (Builders Transp.), 
731 A.2d 258 (Pa. Commw. 1999). 


4 Dilkus v. W.C.A.B., 543 Pa. 392, 399, 671 A.2d 1135, 1139 (1996). 
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of a person in the claimant’s position working in that location. 
Regard might also be given to the more generalized inquiry of 
whether others who live in the claimant’s hub community regu- 
larly seek employment in the prospective area. 

[13-15] Nebraska law contemplates that court-appointed 
vocational rehabilitation experts will help courts identify voca- 
tional rehabilitation plans and apply the statutory factors used 
to assess disabled employees’ earning capacities.*° The above 
factors should be used by courts—and the court-appointed 
vocational experts guiding them—when selecting the relevant 
areas to use in setting a claimant’s vocational rehabilitation plan 
and loss of earning capacity. Of course, the opinion of the court- 
appointed expert is given a rebuttable presumption of validity*’ 
and a party who disagrees with that opinion has the burden to 
show that it is inaccurate.** Obviously, the rebuttable presump- 
tion in favor of the court-appointed expert’s opinion can be 
rebutted by a showing that his or her assessment was predicated 
on principles that are contrary to law. So, for example, a claim- 
ant would have the burden to show that in conducting his or her 
assessment, the court-appointed expert incorrectly considered 
an area around the hub community where employment oppor- 
tunities are not reasonably available to the claimant. Similarly, 
an employer would have the burden to show that in conducting 
his or her assessment, the court-appointed expert incorrectly 
omitted an area near the hub community where employment 
opportunities are reasonably available to the claimant. 

Based on the preceding discussion, it is possible that 
Omaha/Council Bluffs may be taken into account in assess- 
ing Giboo’s earning capacity. However, any consideration of 
Omaha/Council Bluffs would be based on its proximity to 
Dunlap—approximately 50 miles—not by virtue of the fact that 
Omaha/Council Bluffs was the community where Giboo lived 
and worked at the time of her vocational injury. 


46 See § 48-162.01(3). 
47 See id. 


48 See Dawes v. Wittrock Sandblasting & Painting, 266 Neb. 526, 667 N.W.2d 
167 (2003), disapproved in part on other grounds, Kimminau y. Uribe 
Refuse Serv., 270 Neb. 682, 707 N.W.2d 229 (2005). 
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2. STATUTORY PRESUMPTION IN FAvor OF UTLEY’S ASSESSMENT 

Giboo also challenges the trial court’s decision to adopt the 
assessment of Utley, the court-appointed vocational expert. 
Giboo believes Utley erroneously concluded that Giboo suf- 
fered a mere 35-percent reduction in her earning capacity as 
a result of her injuries. Accordingly, Giboo believes the court 
erred in adopting Utley’s assessment. 

[16] As noted above, Nebraska law provides that trained 
vocational experts will help workers’ compensation courts han- 
dle compensation claims by disabled employees.” While the 
opinion of the court-appointed expert is given a rebuttable pre- 
sumption of validity,*° a party who disagrees with the expert’s 
conclusions may overcome this presumption by showing that 
those conclusions are inaccurate.*! Again, one way of show- 
ing the inaccuracy of a court-appointed expert’s opinion is to 
demonstrate that the opinion is based on assumptions which run 
contrary to law. A party can also show that the opinion of the 
court-appointed expert is inaccurate by offering proof that the 
nonexistence of a fact presumed by the court-appointed expert 
is more probable than is its existence.” As the Nebraska Court 
of Appeals has observed, a party might carry his or her burden 
by, among other things, presenting the testimony of his or her 
own vocational expert.™ 


(a) Improper Focus on Labor Market 
Giboo claims that Utley failed to give due consideration 
to Dunlap—and overly emphasized Omaha/Council Bluffs—in 
conducting his assessment of Giboo’s earning capacity. At 
trial and during oral argument before this court, counsel for 
CTR insisted that Utley considered both the Omaha/Council 


® See § 48-162.01(3). 
» See id. 

Dawes, supra note 48. 
» Td. 


3 See, Romero v. IBP. inc., 9 Neb. App. 927, 623 N.W.2d 332 (2001); 
Stansbury v. HEP, Inc., 3 Neb. App. 712, 530 N.W.2d 284 (1995), reversed 
on other grounds 248 Neb. 706, 539 N.W.2d 28. See, also, Cords v. City of 
Lincoln, 249 Neb. 748, 545 N.W.2d 112 (1996). 
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Bluffs and Dunlap communities in conducting his assessment 
of Giboo’s earning capacity. However, this suggestion runs 
counter to Utley’s reports admitted into evidence. 

In his report dated July 18, 2005, Utley states, “After develop- 
ing . . . Giboo’s vocational profile and eliminating occupations 
that would not be compatible with these restrictions, her loss 
of access to suitable jobs in the Omaha/Council Bluffs labor 
market was determined to be approximately 25%.” (Emphasis 
supplied.) Later in that same report, Utley noted that wage sur- 
veys for jobs suited to Giboo pay “in the range of $268.00 per 
week to $530.00 per week in the Omaha/Council Bluffs labor 
market.” (Emphasis supplied.) Utley’s report concludes in the 
following manner: “This opinion is expressed with a reasonable 
degree of vocational certainty and is based upon . . . Giboo’s 
... access to jobs in the Omaha/Council Bluffs labor market 
area.” (Emphasis supplied.) 

Dunlap was not referenced in the body of the report. Utley 
only referenced Dunlap at the very beginning of his report where 
he listed Giboo’s current residence as “Dunlap, IA.” Utley’s 
second report, issued after Giboo was limited to a 6-hour work- 
day, is identical to the first report in these respects. 

These statements certainly support the belief that Utley con- 
sidered only Omaha/Council Bluffs in conducting his assess- 
ment of Giboo’s earning capacity. At a minimum, the repetitive 
use of “Omaha/Council Bluffs” as the labor market indicates 
that Utley regarded Omaha/Council Bluffs as the primary 
community rather than Dunlap. It appears Utley’s approach to 
the labor market issue conflicts with our holding that Dunlap 
is the hub community. Utley should have used Dunlap as the 
hub community and only considered Omaha/Council Bluffs if 
doing so would be reasonable under the circumstantial factors 
set forth earlier. Because Utley apparently did not do either of 
these things, his assessment is predicated on principles which 
are contrary to law. 


(b) Failure to Adjust Giboo’s Loss of Access 
Giboo also challenges the accuracy of Utley’s ultimate assess- 
ment of the extent of Giboo’s diminished earning capacity. In 
his report dated July 18, 2005, Utley concluded that Giboo had 
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suffered a 25-percent loss of access to jobs and a 30-percent 
reduction in earning capacity overall. After Giboo’s physician 
limited her to a 6-hour workday, Utley amended his earning 
capacity assessment from a 30-percent reduction to a 35-percent 
reduction. However, his loss of access estimate remained at 
25 percent. 

Utley’s failure to adjust his assessment of Giboo’s loss 
of access despite her 6-hour-workday limitation suggests that 
Utley did not believe that such a limitation would reduce her 
access to jobs. But it simply cannot be true that a worker who 
is permanently limited to a maximum of 6 hours of work per 
day will have the same access to jobs as a worker with no such 
limitation. In fact, this very case demonstrates that fact. The 
record shows that CTR went out of its way to accommodate 
Giboo’s numerous movement and weight-bearing limitations 
after her accident and even reassigned her to different posi- 
tions of employment in order to keep her on staff. However, 
when Giboo was permanently limited to a 6-hour workday by 
her physicians, even CTR could not bring itself to accommo- 
date this limitation and Giboo’s employment was terminated. 
Therefore, Utley’s assumption that a 6-hour-workday limitation 
would not affect Giboo’s access to jobs is not accurate. As a 
result, the numerical conclusions which depended upon that 
assumption must also be inaccurate under the principles we 
outlined above. 

That Utley changed his assessment of Giboo’s earning capac- 
ity from a 30-percent reduction to a 35-percent reduction does 
not save his assessment. All other things being equal, a person 
who can work no more than 6 hours per day will obviously 
earn less than an individual with no such limitation. Utley’s 
conclusion that Giboo’s 6-hour-workday limitation resulted in 
an additional 5-percent reduction in her overall earning capac- 
ity merely reflects this basic fact. But such a limitation would 
also reduce a person’s earning capacity by virtue of the fact that 
it reduces the number of jobs available to that individual. 

Freeman, Giboo’s own vocational expert, testified in support 
of those points. While she did not prepare an earning capacity 
report of her own, Freeman indicated that such a report was 
not necessary for her to determine that Utley’s assessment 
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was erroneous. The trial court discounted Freeman’s testimony 
based on the court’s erroneous belief that Freeman did not 
think employment opportunities in Omaha/Council Bluffs were 
relevant. This conclusion is clearly erroneous. 

During cross-examination by counsel for CTR, Freeman was 
asked whether she thought it was appropriate to consider both 
Dunlap and Omaha/Council Bluffs in the earning capacity anal- 
ysis. Freeman gave a qualified answer in which she stated that 
consideration of employment opportunities in Omaha/Council 
Bluffs would depend on whether it was practical for Giboo to 
take the particular job. Freeman referenced such considerations 
as the amount of wages and length of commute. 

Shortly thereafter, Freeman was asked the same question by 
counsel for CTR. This time, Freeman seemed to indicate that 
employment opportunities in Omaha/Council Bluffs should not 
be considered at all. However, Freeman immediately retracted 
the statement and stated that she did not understand counsel’s 
question. Counsel promised to pose the question again, but did 
not. Nevertheless, on no less than five subsequent occasions, 
Freeman testified that although jobs in Omaha/Council Bluffs 
might be relevant, it would depend on several circumstantial fac- 
tors. On at least one of these occasions, Freeman’s answer came 
in response to a question from the bench. In light of Freeman’s 
repetitive statements, the court clearly erred in concluding that 
Freeman did not think jobs in Omaha/Council Bluffs were rel- 
evant. As such, the court erred in discounting the importance of 
Freeman’s testimony. Rather than present an inaccurate view of 
the relevant issues, Freeman’s prescient testimony actually mir- 
rored the two-part approach we adopt today. 

In sum, it is clear that Utley’s assessments of Giboo’s earn- 
ing capacity contain several errors. The assessments not only 
depend on an incorrect understanding of the labor market issue, 
they also present calculations that depend on demonstrably 
false assumptions. As a result, the trial court erred by relying 
on Utley’s assessments over Freeman’s contrary testimony. 


3. Rute 11 Cram 
In her final assignment of error, Giboo argues that the trial 
court violated Workers’ Comp. Ct. R. of Proc. 11(A) (2006) 
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by failing to issue a “reasoned decision.” At the time, rule 
11 provided: 

A. Reasoned Decisions. All parties are entitled to 
reasoned decisions which contain findings of fact and 
conclusions of law based upon the whole record which 
clearly and concisely state and explain the rationale for 
the decision so that all interested parties can determine 
why and how a particular result was reached. The judge 
shall specify the evidence upon which the judge relies. 
The decision shall provide the basis for a meaningful 
appellate review. 

Rule 11 provides that lower court decisions must facilitate 
appellate review. Although the trial court’s order was some- 
what ambiguous at times, it nonetheless provided the basis for 
meaningful appellate review. The trial court made conclusions 
of law regarding the labor market issue. It also concluded that 
Giboo suffered a 35-percent reduction in her earning capacity 
due to her disability and cited Utley’s report as the basis for that 
conclusion. The court considered and rejected the testimony by 
Freeman. This assignment of error is without merit. 


VI. CONCLUSION 

We conclude that Dunlap should serve as the hub community 
from which to assess Giboo’s earning capacity. This conclu- 
sion is premised upon evidence in the record which tends to 
show that Giboo had a good-faith basis to move from Omaha to 
Dunlap, as well as CTR’s concession that no contrary evidence 
exists regarding Giboo’s motive. However, we nonetheless find 
it necessary to reverse the order of the compensation court 
review panel with directions to remand the cause to the trial 
court to determine the exact value of Giboo’s earning capacity 
in light of her disability and new place of residence. 

Because Utley did not regard Dunlap as the hub community 
and failed to adjust Giboo’s loss of access figure, his opinion 
is not entitled to any presumption of correctness on remand. 
Rather, the trial court’s assessment of Giboo’s earning capac- 
ity should be based on all the evidence in the record, as well 
as additional evidence offered by the parties and evidence 
presented by Freeman. Finally, the trial court is to rely on the 
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totality of the circumstances when considering whether any 
communities around Dunlap should factor into the assessment of 
Giboo’s earning capacity. 

REVERSED AND REMANDED WITH DIRECTIONS. 
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WRIGHT, J. 
NATURE OF CASE 

Danny L. Sing was convicted of first degree murder, use of a 
deadly weapon to commit a felony, and possession of a deadly 
weapon by a felon, following the death of Edi Torres. Sing was 
sentenced to life in prison, a consecutive term of 5 to 10 years 
in prison for use of a weapon, and a concurrent term of 5 to 10 
years for possession of a deadly weapon. He appeals. 


SCOPE OF REVIEW 

[1] In reviewing a claim that the evidence was insufficient 
to support a criminal conviction, an appellate court does not 
resolve conflicts in the evidence, pass on the credibility of 
witnesses, or reweigh the evidence; such matters are for the 
finder of fact, and a conviction will be affirmed, in the absence 
of prejudicial error, if the evidence admitted at trial, viewed 
and construed most favorably to the State, is sufficient to sup- 
port the conviction. See State v. Thurman, 273 Neb. 518, 730 
N.W.2d 805 (2007). 


FACTS 

Sing lived on South 9th Street in Omaha, Nebraska. A com- 
mon driveway ran between Sing’s house and the house next 
door, in which Loc Nguyen and Johanna Nguyen resided. The 
Nguyens had moved in several weeks prior to September 30, 
2005, and in that time, police had been called to the Nguyens’ 
house for a noise complaint and a complaint about a dog. 
The police had also towed a vehicle from the backyard of the 
Neguyens’ house. 

Torres was a friend of Loc’s and often came to the Nguyens’ 
house to lift weights. On September 30, 2005, Loc and Torres 
made plans to meet around midnight. When Loc and Johanna 
arrived home, Torres was waiting on the enclosed front porch. 
Because Loc had sprained his hand and could not lift weights, he 
and Torres decided to buy some beer. Loc, Johanna, and Torres 
were on the porch when Sing came over at about | a.m. 

Sing drank two or three beers in 15 to 30 minutes. He 
repeatedly talked about a stolen vehicle that had been parked 
behind the Nguyens’ house. Loc asked Sing if he had called the 
police about the vehicle, and Sing said he was not a “snitch.” 
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Because Loc’s wrist was wrapped, Sing repeatedly asked Loc 
what was wrong with his wrist. Loc finally responded that he 
was about to sprain his other wrist if Sing did not stop asking 
about it. Loc, Johanna, and Torres all laughed at this, but Sing 
did not. At Loc’s suggestion, Sing left, and Loc secured the 
door to the porch. 

A few minutes later, Loc saw Sing run up the steps to the 
porch. Torres was seated on a chair, Johanna was sitting on 
the weight bench, and Loc was standing against the house near 
Johanna. Sing tried to open the door, but it was locked. He had 
a small pistol in his left hand and a shotgun in his right hand. 
Sing asked Loc if he had “anything to say now” and asked Loc 
and Torres if they were “tough now.” Sing pointed the pistol at 
Loc and Torres, and the muzzle of the pistol was touching the 
glass in the door. 

Torres told Sing not to point the gun at him or anyone 
else. Sing then pointed the pistol at Loc’s face and fired, but 
Loc dodged and the shot missed him. Torres told Loc to take 
Johanna inside the house, and Loc walked behind Johanna to 
protect her. Before Johanna got into the house, she heard a gun- 
shot that was louder than the first. As Loc reached the doorway, 
he looked at Torres to tell him to come into the house. At that 
moment, a gun was fired and Loc saw Sing with both hands on 
the shotgun, which was pointed at Torres. Torres was knocked 
backward, and his chair flew against the wall. Loc saw Sing 
run away. 

Inside the house, Johanna called the 911 emergency dispatch 
service. Loc went into the kitchen, grabbed two knives, and 
went to the back door because he thought Sing might try to 
return through that door. Loc then returned to the front porch 
and saw Torres struggling to move. When medical person- 
nel arrived, Loc told them to hurry because Torres was badly 
injured. Loc saw Sing on his porch, looking out. When the 
police arrived, Loc directed them to Sing’s house. Torres died 
later that day from a gunshot wound to the head. The shot had 
been roughly parallel to the top of Torres’ head. 

Police officers ordered Sing to come out of his house, and 
he was taken into custody. Police found a shotgun shell on 
the ground near the garage of Sing’s house and a shotgun in a 
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wooded area behind Sing’s house. The shotgun was test fired 
and found to be operational. 

Sing told the officer who transported him to police headquar- 
ters that he had gone next door to confront Loc and Johanna 
about a car which had been “dumped” in his backyard and 
that they laughed at him. He said that Loc and Torres told him 
they were going to “storm troop his residence, kill him, [and] 
rape his wife.” Loc and Johanna denied that anyone made any 
threats to Sing and denied that there had been foul language 
spoken that night or raised voices. 

During a police interview the morning of October 1, 2005, 
Sing stated that he had gone to tell the Nguyens that they lived 
in a quiet neighborhood and that it was not “cool” to bring 
the police around. Sing claimed Loc stated that if they found 
out Sing had called the police about the stolen car, they would 
come to his house, rape his wife or girlfriend, and kill him 
while he was sleeping. Sing gave several explanations for the 
events of the night of September 30, 2005: (1) He got his guns 
from his house and went next door because he wanted to scare 
the Nguyens and Torres; (2) the shooting was an accident; (3) 
he stumbled, and the shotgun went off; and (4) he blacked out 
and had no memory of that segment of time. 

Sing told police that he did not have to work on September 
30, 2005, and that he began drinking about 11 a.m. He claimed 
that he consumed approximately 34 beers between 11 a.m. 
and 5 p.m. and napped until about 8 p.m. When his girlfriend 
arrived home, they went to a neighborhood bar. He claimed to 
have consumed six or seven beers there, as well as seven shots 
of liqueur. Sing then went home and drank “a couple” of beers 
before going to the Nguyens’ house. 

Sing was charged in an amended information with first 
degree murder, use of a deadly weapon to commit a felony, 
and possession of a deadly weapon by a felon. A jury returned 
verdicts of guilty on all three charges. 

Sing was sentenced to life in prison for first degree murder 
and 5 to 10 years’ imprisonment for use of a weapon to com- 
mit a felony, to be served consecutively to the life sentence. He 
was sentenced to 5 to 10 years’ imprisonment for possession of 
a deadly weapon by a felon, to be served concurrently to the 
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sentence for the weapons conviction. He was given credit for 
time served of 522 days against the sentence imposed for first 
degree murder. 


ASSIGNMENTS OF ERROR 
Sing’s assignments of error can be summarized to allege 
that the evidence was insufficient to support the conviction for 
first degree murder and that the district court erred in sustain- 
ing the State’s motion in limine regarding the victim’s alleged 
gang affiliation. 


ANALYSIS 


SUFFICIENCY OF EVIDENCE 

Sing asserts that the evidence was insufficient to support 
the conviction for first degree murder. He argues that the 
State failed to prove that he killed Torres purposely and with 
deliberate and premeditated malice. Neb. Rev. Stat. § 28-303(1) 
(Cum. Supp. 2006) provides that the killing must be commit- 
ted “purposely and with deliberate and premeditated malice.” 
Sing claims that the evidence never established such intent and 
that the record supports a finding that the death was the result 
of an accident. He alleges that he had consumed an excessive 
amount of alcohol, he was verbally threatened by Loc and 
Torres, and the shotgun discharged when he stumbled in his 
drunken state. 

The jury was given a step instruction stating that Sing could 
be found guilty of first degree murder, second degree mur- 
der, or manslaughter, or found not guilty. It was also given 
an instruction defining intoxication as a defense. Although 
Sing argues that the facts support a manslaughter charge, we 
note that the jury was given this option, but did not make that 
factual finding. 

Concerning the elements of first degree murder, we have held 
that deliberate means “not suddenly, not rashly, and requires 
that the defendant considered the probable consequences of his 
or her act before doing the act.” State v. Robinson, 272 Neb. 
582, 627, 724 N.W.2d 35, 73 (2006). Premeditated means the 
actor has formed a design to commit an act before it is done. 
See State v. Robinson, supra. 
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[2,3] A person kills with premeditated malice if, before the 
act causing the death occurs, the person has formed the intent 
or determined to kill the victim without legal justification. See 
id. There is no particular length of time required for premedi- 
tation, as long as the intent to kill is formed before the act is 
committed and not simultaneously with the act that caused the 
death. See id. It is for the jury to decide whether the defen- 
dant acted with premeditation. See id. When the sufficiency of 
the evidence as to criminal intent is questioned, independent 
evidence of specific intent is not required. Rather, the intent 
with which an act is committed is a mental process and may 
be inferred from the words and acts of the defendant and from 
the circumstances surrounding the incident. State v. White, 272 
Neb. 421, 722 N.W.2d 343 (2006). 

Loc testified that Sing returned to the porch with two guns 
and asked Loc if he had “anything to say now.” Sing pointed a 
pistol directly at Loc and fired, but he missed. As Loc attempted 
to go into the house with Johanna, a shot was fired and he saw 
Sing with both hands on the shotgun. Torres was knocked back 
against the wall, and Sing ran away. This evidence is sufficient 
to demonstrate beyond a reasonable doubt that Sing intended 
to kill Torres. Sing formulated the design to commit the act by 
going to his house and returning to the Nguyens’ house with 
two guns. It may be reasonably inferred from Sing’s actions 
and the circumstances surrounding the incident that he had 
the intent to kill Torres purposely and with deliberate and 
premeditated malice. 

Sing argues that “the homicide was the result of an acci- 
dent and [was] not committed purposely with deliberate and 
premeditated malice.” Brief for appellant at 11. Sing contends 
that he had two weapons, was standing in front of the porch, 
discharged the pistol into the doorjamb, stumbled, and then 
accidentally discharged the shotgun. His defense was that the 
shooting was an accident. 

The record does not support this argument. The witnesses 
testified that Sing did not appear to stumble or fall as he came 
up the steps with the guns. None of the police officers who 
had contact with Sing observed any instability due to intoxi- 
cation. The autopsy revealed that Torres died from a gunshot 
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that was approximately parallel to the top of his head. Loc 
saw Sing point the shotgun at Torres. The shotgun was tested 
and found to be operational. It fired as it was designed, with 
no defects. It had a trigger guard that would keep the trigger 
from being depressed if the gun was dropped. The guard was 
not found to be defective. There was no evidence that the shot- 
gun was accidentally discharged or that Sing stumbled due to 
his intoxication. 

Sing also argues that neither Loc nor Johanna witnessed Sing 
discharge the shotgun. The record does not support this claim. 
Loc and Johanna testified that they saw Sing point the pistol 
and shoot in Loc’s direction. Immediately after hearing a sec- 
ond shot, Loc saw Sing with both hands on the shotgun, which 
was pointed at Torres. 

In reviewing a claim that the evidence was insufficient to 
support a criminal conviction, an appellate court does not 
resolve conflicts in the evidence, pass on the credibility of 
witnesses, or reweigh the evidence; such matters are for the 
finder of fact, and a conviction will be affirmed, in the absence 
of prejudicial error, if the evidence admitted at trial, viewed 
and construed most favorably to the State, is sufficient to sup- 
port the conviction. See State v. Thurman, 273 Neb. 518, 730 
N.W.2d 805 (2007). The evidence admitted at Sing’s trial was 
sufficient to support the murder conviction. Sing’s assignment 
of error has no merit. 


MOTION IN LIMINE 

Sing claims the district court erred in sustaining the State’s 
motion in limine concerning Torres’ alleged affiliation with a 
street gang. Prior to trial, the State argued that Sing’s opinion 
concerning an alleged affiliation between Torres and a gang 
was speculation and was not relevant. Sing claimed that it 
was relevant to his state of mind and to explain why he feared 
Torres and Loc. Sing also claimed that gang members had 
attended gatherings at the Nguyens’ house. 

When the motion in limine was made, defense counsel indi- 
cated that Sing would testify at trial. The district court reserved 
final ruling on the receipt of gang evidence in relation to Sing’s 
state of mind. The court directed that witnesses were not to be 
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asked whether they were members of a gang and that Torres 
was not to be identified as a gang member. 

Following the testimony of four police officers at trial, 
the issue of gang affiliation was raised again. Sing sought to 
present evidence that he returned to the Nguyens’ residence 
with two guns because he believed Torres was a member of a 
gang based on a tattoo of the number 13 on Torres’ ear. Sing 
intended to solicit testimony from a police officer that would 
support Sing’s contention that he was afraid of Torres. The dis- 
trict court ruled that witnesses could not testify whether Sing 
was fearful that Torres was a member of a gang. The court 
stated that it would allow the witnesses to testify about subjects 
previously mentioned during the trial, including a stolen car, 
threats made to Sing, and a tattoo of the number 13. The court 
stated it would not allow questions regarding the alleged gang 
affiliation of persons who visited the Nguyens’ house. 

Sing did not testify at trial. The evidence of his motive and 
intent was presented through the testimony of a police officer 
who had interviewed Sing. There was no evidentiary ruling by 
the district court that would have excluded testimony by Sing 
concerning his knowledge of whether Torres had any gang 
affiliation. Nor was there any testimony concerning how such 
affiliation may have affected Sing’s state of mind. 

Neb. Rev. Stat. § 27-103 (Reissue 1995) provides: 

(1) Error may not be predicated upon a ruling which 
admits or excludes evidence unless a substantial right of 
the party is affected, and: 


(b) In case the ruling is one excluding evidence, the 
substance of the evidence was made known to the judge 
by offer or was apparent from the context within which 
questions were asked. 

See, also, State v. Williams, 269 Neb. 917, 697 N.W.2d 
273 (2005). 

[4] In order to preserve any error before this court, the party 
opposing a motion in limine which was granted must make 
an offer of proof outside the presence of the jury unless the 
evidence is apparent from the context in which the questions 
were asked. McCune v. Neitzel, 235 Neb. 754, 457 N.W.2d 803 
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(1990). See, also, State v. Bruna, 12 Neb. App. 798, 686 N.W.2d 
590 (2004). There was no offer of proof made concerning any 
testimony related to alleged gang affiliation. There are only 
two references in the trial transcript that might be construed to 
relate to gang affiliation. One of the police officers stated that 
Sing described one of the individuals next door as a Hispanic 
male, 20 years old, with the number 13 tattooed on his right 
ear. The physician who completed the autopsy stated that 
Torres had a tattoo of the number 13 on his left ear. Sing made 
no offer of proof as to any witness who would have testified 
that Torres was a gang member or that any gang members had 
visited the Nguyens’ home. No one testified and no offer of 
proof was made to suggest that Sing returned to the Nguyens’ 
home with guns because he felt threatened by Loc or Torres due 
to their affiliation with a gang. 

Sing argues that testimony about the gang affiliation of 
Torres and Loc was relevant to Sing’s state of mind, specifically 
his fear of Torres and Loc, who Sing claimed had threatened 
him earlier. Sing claims that he was prejudiced because he was 
not allowed to present an essential aspect of his defense. 

This argument has no merit. Sing did not testify. The defense 
presented only two witnesses: a bartender who testified as to the 
amount of alcohol Sing consumed the evening of the shooting 
and a police officer who interviewed Johanna. Apparently, the 
officer’s testimony was intended to impeach Johanna’s testi- 
mony concerning Sing’s level of intoxication. 

Sing did not make an offer of proof concerning testimony 
about gang affiliation, which testimony he claims should have 
been admitted. Because he did not make a record, there is 
nothing to support his claim that the district court wrongly 
sustained the motion in limine. 


SENTENCES 
The district court sentenced Sing to life in prison for first 
degree murder; to a term of 5 to 10 years in prison for use of 
a weapon to commit a felony, to be served consecutively to the 
life sentence; and to a term of 5 to 10 years in prison for the 
possession of a deadly weapon by a felon, to be served concur- 
rently to the sentence for the weapons conviction. Sing was 
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given credit for time served (522 days) against the sentence 
imposed on the first degree murder conviction. We find plain 
error in the allocation of credit for time served. 

When a defendant is sentenced to life imprisonment for first 
degree murder, the defendant is not entitled to credit for time 
served in custodial detention pending trial and sentence; how- 
ever, when the defendant receives a sentence consecutive to 
the life sentence that has a maximum and minimum term, the 
defendant is entitled to receive credit for time served against 
the consecutive sentence. See State v. Ildefonso, 262 Neb. 672, 
634 N.W.2d 252 (2001), citing State v. Mantich, 249 Neb. 311, 
543 N.W.2d 181 (1996). 

[5] A sentencing judge must separately determine, state, 
and grant the amount of credit on the defendant’s sentence to 
which the defendant is entitled. State v. Ildefonso, supra. Sing 
is entitled to receive credit for 522 days served, but the credit 
should be applied against the sentence for use of a weapon 
rather than against the sentence for first degree murder. We 
therefore modify Sing’s sentences by ordering that the credit 
for time served be applied against the sentence for use of a 
weapon to commit a felony. 


CONCLUSION 

The evidence was sufficient to support the conviction for first 
degree murder, and the district court did not err in sustaining 
the State’s motion in limine concerning evidence of gang affili- 
ation. Thus, Sing’s convictions are affirmed. 

The sentencing order incorrectly granted Sing credit for 
time served against the life sentence. We modify the sentence 
to apply credit for time served to the sentence for use of a 
weapon to commit a felony. The sentences are, in all other 
respects, affirmed. 

AFFIRMED AS MODIFIED. 
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PER CURIAM. 

INTRODUCTION 

On May 25, 2007, formal charges were filed by the office 
of the Counsel for Discipline, relator, against Mark D. Kratina, 
respondent. The formal charges included allegations that 
respondent violated the following provisions of the Code of 
Professional Responsibility: Canon 1, DR 1-102(A)(1) (vio- 
lating disciplinary rule); DR 1-102(A)(5) (engaging in con- 
duct prejudicial to administration of justice); and Canon 5, 
DR 5-103(B) (improperly advancing or guaranteeing financial 
assistance to client), as well as the following provisions of Neb. 
Ct. R. of Prof. Cond. (rev. 2005): rules 1.8(e) (providing finan- 
cial assistance to client), 8.4(a) (violating disciplinary rule), 
and 8.4(d) (engaging in conduct prejudicial to administration of 
justice). The formal charges also alleged that respondent vio- 
lated his oath of office as an attorney, Neb. Rev. Stat. § 7-104 
(Reissue 1997). Respondent’s answer in effect disputed certain 
of the allegations. 

A referee was appointed who heard evidence. The referee 
filed a report on December 28, 2007. With respect to the for- 
mal charges, the referee concluded that respondent’s conduct 
had violated DR 1-102(A)(1) and (5), DR 5-103(B), rule 1.8(e) 
and rule 8.4(a) and (d), and his oath as an attorney. The referee 
recommended that respondent be suspended from the practice 
of law for 60 days. 

On January 7, 2008, respondent filed a motion for judgment 
on the pleadings, requesting that this court accept the referee’s 
recommendation and enter judgment thereon. Also on January 7, 
relator filed its response to respondent’s motion, in which relator 
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indicated it did not object to the motion. We grant respondent’s 
motion, and we impose discipline as indicated below. 


FACTS 

The referee’s hearing was held on October 30, 2007. 
Respondent testified during the hearing. A total of seven exhib- 
its were admitted into evidence. 

The substance of the referee’s findings may be summarized 
as follows: Respondent was admitted to the practice of law in 
the State of Nebraska in 1976. He has practiced in Douglas 
County, Nebraska. 

With regard to the allegations in the formal charges, the 
referee found that respondent represented Patricia Hill in a 
personal injury case arising out of a trip-and-fall accident in 
June 2004. As a result of her injury, Hill sustained a signifi- 
cant knee injury, and she became unemployed. She remained 
unemployed for the entire time period relevant to the present 
disciplinary proceeding. 

The referee found that during the pendency of Hill’s personal 
injury case, respondent made certain payments to or on behalf 
of Hill, including sums to pay for transportation and vehicle 
expenses, health insurance premiums, and rent. With regard to 
the transportation and vehicle expenses, the referee specifically 
found that respondent advanced sums to Hill to pay cabfare so 
that Hill could attend doctor’s appointments to receive medical 
treatment related to her injury, to pay certain fines so that Hill 
could have her driver’s license reinstated, to pay Hill’s motor 
vehicle registration and licensing, to pay for repairs to Hill’s 
vehicle, to pay for Hill’s loan payment on her car, and to pay to 
redeem Hill’s car from repossession. The referee found that the 
total amount respondent advanced to Hill exceeded $11,000. 

In December 2006, Kratina was able to successfully settle 
Hill’s personal injury case for the total amount of $125,000. 
Pursuant to his fee agreement with Hill, Kratina received as his 
fee one-third of the settlement proceeds, and he was also reim- 
bursed for all costs and expenses he had paid to or on behalf of 
Hill during the pendency of the case. 

In his report, the referee noted as mitigating factors respond- 
ent’s cooperation during the disciplinary proceeding and the 
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fact that respondent was not motivated by self-interest or per- 
sonal gain in making the advancements to Hill. The referee 
also noted that Hill suffered no direct harm or loss as a result 
of respondent’s actions. The referee noted as aggravating fac- 
tors two prior reprimands respondent had received: On March 
28, 1994, respondent received a private reprimand for the 
mishandling of certain funds. On January 5, 2001, respondent 
received a public reprimand as a result of an imbalance in his 
trust account; however, as part of that public reprimand it was 
stipulated that “‘no misappropriations had been shown and the 
discrepancy in the account occurred due to mere negligence.” 

Based upon the evidence offered during the hearing, the 
referee found that certain of respondent’s actions constituted a 
violation of the following provisions of the Code of Professional 
Responsibility: DR 1-102(A)(1) and (5) and DR 5-103(B). The 
referee also found that certain of respondent’s actions con- 
stituted a violation of rule 1.8(e) and rule 8.4(a) and (d) of 
the Nebraska Rules of Professional Conduct. Finally, the ref- 
eree found that respondent’s actions constituted a violation of 
respondent’s oath of office as an attorney. With respect to the 
discipline to be imposed, the referee recommended that respond- 
ent be suspended from the practice of law for 60 days. 

No exceptions were filed to the referee’s report. On January 
7, 2008, respondent filed a motion for judgment on the plead- 
ings, in which respondent moved this court to enter judgment 
in conformity with the referee’s report and recommendation. 
On January 7, relator filed a response to the motion, stating 
that “Relator does not object to Respondent’s [motion] that 
the Court enter judgment based upon the Referee’s report and 
recommended sanction.” 


ANALYSIS 

We note that certain of respondent’s conduct at issue in this 
case occurred prior to the September 1, 2005, effective date 
of the Nebraska Rules of Professional Conduct and is, there- 
fore, governed by the now-superseded Code of Professional 
Responsibility. We also note that certain of respondent’s 
conduct at issue in this case occurred on or after September 
1, 2005, and is therefore governed by the Nebraska Rules of 
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Professional Conduct. We are guided by the principles previ- 
ously announced in our prior decisions under the Code of 
Professional Responsibility. See State ex rel. Counsel for Dis. v. 
Dortch, 273 Neb. 667, 731 N.W.2d 594 (2007). 

A proceeding to discipline an attorney is a trial de novo 
on the record. State ex rel. Counsel for Dis. v. Petersen, 272 
Neb. 975, 725 N.W.2d 845 (2007). To sustain a charge in a 
disciplinary proceeding against an attorney, a charge must be 
supported by clear and convincing evidence. /d. Violation of a 
disciplinary rule concerning the practice of law is a ground for 
discipline. Id. 

As noted above, neither party filed written exceptions to the 
referee’s report. Pursuant to Neb. Ct. R. of Discipline 10(L) 
(rev. 2005), respondent filed a motion for judgment on the 
pleadings. When no exceptions to the referee’s findings of 
fact are filed by either party in an attorney discipline proceed- 
ing, the Nebraska Supreme Court may, in its discretion, con- 
sider the referee’s findings final and conclusive. State ex rel. 
Counsel for Dis. v. Wickenkamp, 272 Neb. 889, 725 N.W.2d 
811 (2007). 

Respondent is charged with advancing sums to his client 
for such things as transportation and vehicle expenses, insur- 
ance premiums, and rent. We note that the disciplinary rules 
were mandatory before September 1, 2005, that a lawyer 
“shall not advance or guarantee financial assistance to the cli- 
ent” in connection with contemplated or pending litigation. 
DR 5-103(B). The disciplinary rules remained mandatory on 
and after September 1, 2005, that a lawyer “shall not provide 
financial assistance to a client in connection with pending 
or contemplated litigation.” Rule 1.8(e). Both rules provide 
exceptions for the advancement of litigation expenses, such 
as court costs. However, we conclude that neither rule permits 
an attorney to make advances to his or her client to pay for 
the transportation and vehicle-related expenses, health insur- 
ance premiums, and rent payments that were advanced in the 
instant case. Compare, Attorney Griev. Comm’n vy. Eisenstein, 
333 Md. 464, 635 A.2d 1327 (1994) (stating that rule 1.8(e) 
contains exceptions for court costs and litigation expense but 
not for humanitarian acts); Rubenstein v. Statewide Grievance 
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Committee, No. CV020516965S, 2003 WL 21499265 (Conn. 
Super. June 10, 2003) (unpublished opinion) (discussing rule 
1.8(e) and stating that lawyer must not advance money for rent 
even under threat of eviction). 

Based upon the undisputed findings of fact in the referee’s 
report, which we consider to be final and conclusive, we con- 
clude the formal charges are supported by clear and convinc- 
ing evidence, and the motion for judgment on the pleadings 
is granted. Specifically, based upon the foregoing evidence, 
we conclude that by virtue of respondent’s conduct occurring 
before September 1, 2005, respondent has violated the fol- 
lowing provisions of the Code of Professional Responsibility: 
DR 1-102(A)(1) and (5) and DR 5-103(B). We also conclude 
that by virtue of respondent’s conduct occurring on or after 
September 1, 2005, respondent has violated the following pro- 
visions of the Nebraska Rules of Professional Conduct: rule 
1.8(e) and rule 8.4(a) and (d). Finally, we conclude that by vir- 
tue of respondent’s conduct, respondent has violated his oath 
of office as an attorney, § 7-104. 

We have stated that the basic issues in a disciplinary pro- 
ceeding against a lawyer are whether discipline should be 
imposed and, if so, the type of discipline appropriate under the 
circumstances. State ex rel. Counsel for Dis. v. Dortch, 273 
Neb. 667, 731 N.W.2d 594 (2007). Neb. Ct. R. of Discipline 4 
(rev. 2004) provides that the following may be considered as 
discipline for attorney misconduct: 

(A) Misconduct shall be grounds for: 

(1) Disbarment by the Court; or 

(2) Suspension by the Court; or 

(3) Probation by the Court in lieu of or subsequent 
to suspension, on such terms as the Court may desig- 
nate; or 

(4) Censure and reprimand by the Court; or 

(5) Temporary suspension by the Court; or 

(6) Private reprimand by the Committee on Inquiry or 
Disciplinary Review Board. 

(B) The Court may, in its discretion, impose one or 
more of the disciplinary sanctions set forth above. 

See, also, rule 10(N). 
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With respect to the imposition of attorney discipline in an 
individual case, we have stated that each attorney discipline 
case must be evaluated individually in light of its particular 
facts and circumstances. State ex rel. Counsel for Dis. v. Dortch, 
supra. For purposes of determining the proper discipline of an 
attorney, this court considers the attorney’s acts both underly- 
ing the events of the case and throughout the proceeding. Id. 
The determination of an appropriate penalty to be imposed on 
an attorney in a disciplinary proceeding also requires the con- 
sideration of any aggravating or mitigating factors. Id. 

We have considered the referee’s report and recommenda- 
tion, the findings of which have been established by clear 
and convincing evidence, and the applicable law. Upon due 
consideration of the record, the court finds that respondent 
should be and hereby is suspended from the practice of law 
for a period of 60 days, effective immediately. Respondent 
shall comply with Neb. Ct. R. of Discipline 16 (rev. 2004), 
and upon failure to do so, he shall be subject to punishment 
for contempt of this court. At the end of the 60-day suspension 
period, respondent may apply to be reinstated to the practice of 
law, provided that respondent has demonstrated his compliance 
with rule 16, and further provided that relator has not notified 
this court that respondent has violated any disciplinary rule 
during his suspension. 


CONCLUSION 

We find by clear and convincing evidence that respondent 
violated DR 1-102(A)(1) and (5), DR 5-103(B), rule 1.8(e) and 
rule 8.4(a) and (d), and his oath as an attorney. It is the judg- 
ment of this court that respondent be suspended from the prac- 
tice of law for a period of 60 days. Respondent shall comply 
with disciplinary rule 16, and upon failure to do so, he shall be 
subject to punishment for contempt of this court. Furthermore, 
respondent is directed to pay costs and expenses in accordance 
with Neb. Rev. Stat. §§ 7-114 and 7-115 (Reissue 1997), disci- 
plinary rule 10(P), and Neb. Ct. R. of Discipline 23 (rev. 2001) 
within 60 days after an order imposing costs and expenses, if 

any, is entered by this court. 
JUDGMENT OF SUSPENSION. 
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1. Workers’ Compensation: Appeal and Error. An appellate court may modify, 
reverse, or set aside a Workers’ Compensation Court decision only when (1) the 
compensation court acted without or in excess of its powers; (2) the judgment, 
order, or award was procured by fraud; (3) there is not sufficient competent 
evidence in the record to warrant the making of the order, judgment, or award; 
or (4) the findings of fact by the compensation court do not support the order 
or award. 

2. : ____. An appellate court is obligated in workers’ compensation cases to 


make its own determinations as to questions of law. 

3. Workers’ Compensation: Jurisdiction: Statutes. As a statutorily created court, 
the Workers’ Compensation Court is a tribunal of limited and special jurisdiction 
and has only such authority as has been conferred on it by statute. 

4. Workers’ Compensation: Default Judgments. Under Neb. Rev. Stat. 
§ 48-162.03(1) (Reissue 2004), the Workers’ Compensation Court has authority to 
rule on motions for default judgment. 

5. Workers’ Compensation: Courts. The Workers’ Compensation Court may not 
establish procedural rules that are more restrictive or onerous than those of the 
trial courts in this state. 

6. ____:___. When deciding whether a Workers’ Compensation Court rule is more 
restrictive or onerous than the procedural rules of the state trial courts, a court 
should consider whether the rule restricts the procedural safeguards offered in the 
state’s trial courts. 

7. Workers’ Compensation: Default Judgments: Notice. Under Workers’ Comp. 
Ct. R. of Proc. 3 (2006), a party in default for failure to answer or appear is 
entitled to notice of a default judgment motion. 


Appeal from the Workers’ Compensation Court. Reversed and 
remanded. 
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CONNOLLY, J. 

Following an injury at work, Maria Cruz-Morales filed an 
action against her employer, Swift Beef Company (Swift Beef). 
Swift Beef failed to answer, and Cruz-Morales moved for a 
default judgment. After a trial judge of the Nebraska Workers’ 
Compensation Court entered a default judgment and award, 
Swift Beef moved to vacate the default judgment. Swift Beef 
argued that the Workers’ Compensation Court lacked statutory 
authority to enter default judgments and, in the alternative, that 
Swift Beef did not receive proper notice of the default judg- 
ment motion or hearing. The trial judge overruled Swift Beef’s 
motion, and Swift Beef appealed to the Workers’ Compensation 
Court’s review panel. The review panel affirmed the default 
judgment and award. 

This appeal presents the question whether the Workers’ 
Compensation Court has statutory authority to enter default 
judgments and, if so, whether Swift Beef was entitled to notice 
of the default judgment motion and hearing. We reverse, and 
remand. We conclude that the compensation court has author- 
ity to enter a default judgment when a party fails to answer or 
appear. But the defaulting party must be given notice of the 
motion for default judgment under Workers’ Comp. Ct. R. of 
Proc. 3 (2006). 


BACKGROUND 

In September 2006, Cruz-Morales filed a petition against 
Swift Beef in the Workers’ Compensation Court. The petition 
alleged that she injured her back in a slip-and-fall accident 
while working for Swift Beef in September 2005. In November 
2006, Cruz-Morales moved for default judgment because Swift 
Beef had not filed an answer. Attached to the motion was an 
affidavit stating the Workers’ Compensation Court had issued 
summons to Swift Beef and its registered agent. The affidavit 
also stated that the court had received signed returned receipts 
from Swift Beef and the agent. 

The trial judge held a hearing on Cruz-Morales’ motion for 
default judgment. Swift Beef did not appear. Cruz-Morales 
testified. She offered, and the trial judge received, 13 exhibits. 
These exhibits included medical records and a list of weekly 
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earnings. In addition, the record reflects a loss of earning 
capacity analysis by David Utley, a court-appointed vocational 
rehabilitation counselor, and a loss of earning capacity rebuttal 
report by Gayle Hope, Cruz-Morales’ expert. Utley opined that 
Cruz-Morales sustained a loss of earning capacity of about 15 
percent. Hope concluded that Cruz-Morales had sustained a 69- 
percent loss of earning capacity. 

On December 8, 2006, Swift Beef moved to stay entry of the 
order on Cruz-Morales’ default judgment motion. The motion 
to stay alleged that Swift Beef did not attend the default judg- 
ment hearing because it had not received notice of the motion 
or the hearing. According to Swift Beef’s motion to stay, Swift 
Beef learned of the default judgment motion on December 8. 
The motion to stay requested that the trial judge stay entry 
of an order to allow Swift Beef the opportunity to assess and 
defend its interests in the matter. 

That same day, however, the trial judge entered a default 
judgment and award against Swift Beef. The judge decided 
Cruz-Morales was entitled to, among other things, future medi- 
cal care and vocational rehabilitation. She also determined that 
Utley’s opinion as to Cruz-Morales’ loss of earning capac- 
ity had been rebutted by Hope. The judge adopted Hope’s 
opinion that Cruz-Morales had suffered a 69-percent loss of 
earning capacity. 

Following entry of the court’s order, Swift Beef moved 
for an order (1) correcting a patent error in the default judg- 
ment and award under Neb. Rev. Stat. § 48-180 (Reissue 
2004) or, in the alternative, (2) vacating the default judgment 
order. As the basis for both motions, Swift Beef argued that 
the compensation court lacked statutory authority to enter 
a default judgment upon a party’s failure to file an answer. 
Swift Beef also argued in the alternative that the default judg- 
ment was improper because Swift Beef was not properly 
served with notice of the default judgment motion or hear- 
ing. In support of the second argument, Swift Beef explained 
that Cruz-Morales’ motion and notice of hearing was served 
on the following: Swift Beef Company, P.O. Box 540010, 
Omaha, NE 68154-0010. Swift Beef presented evidence show- 
ing this address was the mailing address for Sedgwick Claims 
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Management Services (Sedgwick). Sedgwick was the third- 
party administrator for Swift Beef’s workers’ compensation 
claims through July 31, 2006. Sedgwick, however, was no 
longer Swift Beef’s third-party administrator when Cruz- 
Morales sent the notice of the default judgment motion to that 
address. Swift Beef also presented evidence that the proper 
post office box for Swift Beef claims, when Sedgwick was still 
Swift Beef’s third-party administrator, was P.O. Box 540040. 
And P.O. Box 540010 was the address for claims involving 
ConAgra Beef Company, not Swift Beef. Although Swift Beef 
claimed it did not receive proper notice of the default judgment 
motion, the parties agreed that Swift Beef was properly served 
with the petition. 

In a December 15, 2006, order, the trial judge overruled 
Swift Beef’s motions. The judge concluded that “Rule 5 of the 
Nebraska Rules of Pleading calls into question [Swift Beef’s] 
entitlement to notice of default when it has failed to answer.” 
The judge further determined there was no patent and obvi- 
ous error in her order granting default judgment, so Swift 
Beef’s motion under § 48-180 was improper. Finally, the judge 
determined she had authority to consider and rule on motions 
for default judgment. The judge reasoned that Neb. Rev. Stat. 
§ 48-162.03 (Reissue 2004) grants the compensation court gen- 
eral authority to hear and decide motions. But the judge con- 
cluded the compensation court did not have statutory authority 
to stay or vacate a default judgment. 

Swift Beef appealed both the December 8 and 15, 2006, 
orders to the court’s review panel. Swift Beef argued that the 
trial judge erred in granting the default judgment and in deny- 
ing Swift Beef’s motions to stay, to correct a patent error under 
§ 48-180, and to vacate. To support these alleged errors, Swift 
Beef argued that the judge lacked authority to enter default 
judgments and that, in the alternative, Swift Beef was not pro- 
vided proper notice of the default judgment motion. Swift Beef 
also claimed that the judge erred in finding Utley’s opinion had 
been rebutted and in awarding Cruz-Morales a 69-percent loss 
of earning power. Finally, Swift Beef argued the judge erred in 
awarding Cruz-Morales payment of medical bills, future medi- 
cal treatment, and vocational rehabilitation. 
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The review panel consolidated and reduced the errors Swift 
Beef had alleged to three: The trial judge erred in (1) entering 
a default judgment against Swift Beef, (2) denying Swift Beef’s 
various motions to negate the default judgment, and (3) award- 
ing benefits to Cruz-Morales. The review panel first determined 
that the trial judge had authority to enter the default judgment 
under § 48-162.03. The review panel also decided that the trial 
judge was correct in concluding she lacked authority to rule 
on a motion to vacate. The review panel rejected Swift Beef’s 
argument that it was entitled to notice of the default judgment 
motion and hearing. Finally, the review panel concluded that 
the trial judge did not err in awarding a 69-percent loss of earn- 
ing capacity, in awarding vocational rehabilitation benefits, or 
in awarding future medical benefits. The review panel affirmed 
the trial judge’s orders. 


ASSIGNMENTS OF ERROR 

Swift Beef assigns, restated and consolidated, that the review 
panel erred in (1) deciding that the Workers’ Compensation 
Court has authority to enter a default judgment, (2) deciding 
the trial judge did not have authority to vacate a default judg- 
ment, (3) deciding Swift Beef was not entitled to notice of the 
default judgment motion and hearing, and (4) affirming the trial 
judge’s award of a 69-percent loss of earning capacity, voca- 
tional rehabilitation benefits, and future medical care. 


STANDARD OF REVIEW 

[1] An appellate court may modify, reverse, or set aside a 
Workers’ Compensation Court decision only when (1) the com- 
pensation court acted without or in excess of its powers; (2) the 
judgment, order, or award was procured by fraud; (3) there is not 
sufficient competent evidence in the record to warrant the mak- 
ing of the order, judgment, or award; or (4) the findings of fact 
by the compensation court do not support the order or award.' 

[2] An appellate court is obligated in workers’ compensation 
cases to make its own determinations as to questions of law.’ 


' See Lowe v. Drivers Mgmt., Inc., 274 Neb. 732, 743 N.W.2d 82 (2007). 
> Td. 
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ANALYSIS 


THE Workers’ COMPENSATION Court HAs AUTHORITY 
TO ENTER DEFAULT JUDGMENTS 

[3] As a statutorily created court, the Workers’ Compensation 
Court is a tribunal of limited and special jurisdiction and has 
only such authority as has been conferred on it by statute.? 
Swift Beef contends that there is no provision in the Nebraska 
Workers’ Compensation Act granting the compensation court 
authority to enter a default judgment. Swift Beef argues that 
the “Workers’ Compensation Act does not speak to default 
judgments anywhere.”* Cruz-Morales contends that § 48-162.03 
gives the court the authority to grant default judgments. 

Section 48-162.03(1) provides in relevant part: 

The Nebraska Workers’ Compensation Court or any judge 
thereof may rule upon any motion addressed to the court 
by any party to a suit or proceeding, including, but 
not limited to, motions for summary judgment or other 
motions for judgment on the pleadings but not including 
motions for new trial or motions for reconsideration. 

[4] From the plain language of § 48-162.03(1), the Workers’ 
Compensation Court has authority to rule on motions for default 
judgment. The statute gives the court authority to rule upon 
“any motion”? except motions for new trial or motions for 
reconsideration. A motion for default judgment is not a motion 
for new trial or a motion for reconsideration. 

In deciding the compensation court had authority to enter 
default judgments, the review panel did not rely on the “any 
motion” language in § 48-162.03(1). Instead, the panel con- 
cluded that Cruz-Morales’ motion for default judgment was a 
motion for judgment on the pleadings. But Swift Beef argues, 
and Cruz-Morales agrees in her brief, that the motion for default 
judgment was not a motion for judgment on the pleadings. 
Swift Beef further argues that even if the motion for default 
judgment is equivalent to a motion for summary judgment, it 


3 Zach v. Nebraska State Patrol, 273 Neb. 1, 727 N.W.2d 206 (2007). 
4 Brief for appellant at 12. 
5 § 48-162.03(1) (emphasis supplied). 
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would not have been proper for the court to grant summary 
judgment because genuine issues of fact remained. We need not 
reach the issue of whether a motion for default judgment is a 
motion for judgment on the pleadings or a motion for summary 
judgment. The court’s authority under § 48-162.03(1) is not 
limited to such motions. Instead, the statute’s language grants 
the court broad authority to rule on any motion except motions 
for new trial and motions for reconsideration. Therefore, we 
conclude that the Workers’ Compensation Court has statutory 
authority to enter default judgments. 


Swirt BEEF Was ENTITLED TO NOTICE OF THE MOTION 
FOR DEFAULT JUDGMENT AND HEARING 

Having decided that the Workers’ Compensation Court does 
have authority to enter default judgments, we next determine 
whether the review panel erred in affirming the trial judge’s 
entry of default judgment. Swift Beef argues that the entry of 
default judgment was improper because Swift Beef did not 
receive notice of the default judgment motion. Although Cruz- 
Morales served notice of the motion and hearing, the notice 
was sent to the wrong address. Swift Beef does not argue that 
it did not receive notice of the original petition, just that it did 
not receive notice of the default judgment motion. 

Swift Beef argued before the review panel that rule 3 of the 
Nebraska Workers’ Compensation Court Rules of Procedure 
required notice of the default judgment motion. Rule 3(B) pro- 
vides: “Every pleading subsequent to the petition, every written 
motion, every document relating to discovery or disclosure, 
and every written notice, appearance, designation of record on 
appeal, and similar document shall be served upon each of the 
parties by the initiating party.” At the time of the default judg- 
ment and award, rule 3(B)(3) further provided: “Notice of hear- 
ing shall be mailed or personally delivered to opposing counsel 
or party, if unrepresented, three full days prior to hearing.” 

The review panel determined that rule 3 must yield to Neb. 
Ct. R. of Pldg. in Civ. Actions 5 (rev. 2003). The first sentence 
of rule 5(a) is similar to rule 3. It states: 

Except as otherwise provided in these rules or by stat- 
ute, every order required by its terms to be served, every 
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pleading subsequent to the original complaint . . . every 
paper relating to discovery required to be served upon 
a party unless the court otherwise orders, every written 
motion other than one which may be heard ex parte, and 
every written notice, appearance, demand, offer of judg- 
ment, designation of record on appeal, and similar paper 
shall be served upon each of the parties. 
But rule 5(a) has an additional sentence that applies when a party 
is in default for failure to appear: “No service need be made on 
parties in default for failure to appear except that pleadings 
asserting new or additional claims for relief against them shall 
be served upon them in the manner provided for service of a 
summons.” This additional clause in rule 5(a) establishes that 
a party in default for failure to appear is not entitled to notice 
when the plaintiff moves for default judgment. Our common 
law similarly provides that a party who is served with sum- 
mons and a copy of the complaint and fails to answer or make 
an appearance is not entitled to further notice of a hearing.® 
Rule 3 does not mention parties in default. The review panel 
recognized the conflict between rule 5 of the Nebraska Rules of 
Pleading in Civil Actions and the Workers’ Compensation Court 
rule 3. The review panel explained, “[Rule 3] mandates the need 
to serve the defaulting party with notice of the request for the 
entry of a default judgment while [rule 5] does not.” 

In deciding rule 5 applied instead of rule 3, the review panel 
first reasoned that rule 5 applies to all civil actions except when 
“a conflict arise[s] with statutes otherwise applicable to a given 
matter.” The review panel was apparently referring to Neb. Ct. 
R. of Pldg. in Civil Actions 1 (rev. 2004). That rule provides, 
“These Rules govern pleading in civil actions . . . to the extent 
not inconsistent with statutes governing such matters.” The 
review panel “[found] no specific statute that would support 
a credible argument that the procedural rule of the Nebraska 
Workers’ Compensation Court ought to supersede or supplant 
Rule 5 as adopted by the Nebraska Supreme Court.” We dis- 
agree. Neb. Rev. Stat. § 48-168 (Cum. Supp. 2006) provides: 


® See State on behalf of A-E. v. Buckhalter, 273 Neb. 443, 730 N.W.2d 340 
(2007). 
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The Nebraska Workers’ Compensation Court shall not 
be bound . . . by any technical or formal rules of proce- 
dure, other than as herein provided, but may make the 
investigation in such manner as in its judgment is best 
calculated to ascertain the substantial rights of the parties 
and to carry out justly the spirit of the Nebraska Workers’ 
Compensation Act. 
Under Neb. Rev. Stat. § 48-163 (Cum. Supp. 2006), the com- 
pensation court “may adopt and promulgate all reasonable rules 
and regulations necessary for carrying out the intent and purpose 
of the Nebraska Workers’ Compensation Act.” Contrary to the 
review panel’s conclusion, §§ 48-163 and 48-168 show that the 
Nebraska Workers’ Compensation Court Rules of Procedure, 
including rule 3, can supersede or supplant the Nebraska Rules 
of Pleading in Civil Actions, including rule 5. 
[5] In rejecting rule 3, the review panel also relied on Phillips 
v. Monroe Auto Equip. Co.’ There, we held that the compensa- 
tion court does not have authority to establish procedural rules 
that are more restrictive than rules applicable to the state trial 
courts. In Phillips, we concluded that the compensation court 
acted without or in excess of its powers when it excluded expert 
witness testimony under a Nebraska Workers’ Compensation 
Court rule. We recognized that § 48-163 gives the compensa- 
tion court authority to “‘adopt and promulgate all reasonable 
rules and regulations necessary for carrying out the intent and 
purpose of the Nebraska Workers’ Compensation Act.’”* We 
explained that the purpose of § 48-163 is to “allow the com- 
pensation court to ‘make the investigation in such manner as in 
its judgment is best calculated to ascertain the substantial rights 
of the parties and to carry out justly the sprit of the Nebraska 
Workers’ Compensation Act.’”? We held, however, that the 
“procedural, evidentiary, and discovery rules established by the 


’ Phillips v. Monroe Auto Equip. Co., 251 Neb. 585, 558 N.W.2d 799 
(1997). 


8 Td. at 590, 558 N.W.2d at 803. 
° Td. at 595, 558 N.W.2d at 806. 
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compensation court may not be more restrictive or onerous than 
those of the trial courts in this state.”!° 

Under Phillips, rule 3 would be valid and would apply here, 
entitling Swift Beef to notice of the default judgment motion 
and hearing, unless rule 3 is “more restrictive or onerous” than 
rule 5 or our common law. The review panel opined that “Rule 
3 places a burden upon a moving party that is more restrictive 
or onerous than those that govern the movant in the trial courts 
in Nebraska.” The panel reasoned that rule 3 required the mov- 
ing party to give notice of a hearing on a motion for default 
judgment although a similar movant in state trial court would 
not be required to give such notice. Of course, Swift Beef views 
restrictiveness from a different perspective. Swift Beef con- 
tends that rule 5 is the more restrictive rule because it restricts 
the situations in which a party is entitled to notice. 

In deciding which of these perspectives is more appropriate, 
we consider the rationale underlying our holding in Phillips. 
The trial court in Phillips had excluded expert testimony under 
Workers’ Comp. Ct. R. of Proc. 4(D) (1994). When Phillips 
was decided, that rule provided that an expert witness would 
not be allowed to testify if a written report from the expert wit- 
ness had not been timely disclosed. On appeal, we explained 
that the sanction in rule 4 did not provide adequate procedural 
safeguards equal to those used in the state trial courts. We stated 
that the state civil courts would not use a sanction prohibiting 
a party from introducing otherwise admissible evidence unless 
all parties had received notice of the possible sanction and were 
given an opportunity to be heard. But rule 4 did not require a 
similar procedure before the compensation court could impose 
the sanction. 

[6] In Phillips, we held that “at a minimum, the parties 
litigating before a compensation court are permitted to intro- 
duce evidence which is procedurally and substantively admis- 
sible in the trial courts of this state.”'' We also concluded that 
“substantive sanctions regarding discovery and other pretrial 
procedural matters in the compensation court should be subject 


10 Td. at 596, 558 N.W.2d at 806. 
Md. 
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to at least the same procedural safeguards as comparable sanc- 
tions for alleged discovery and pretrial procedural violations 
in Nebraska’s civil courts.”’* Although Phillips specifically 
involved discovery rules and the admissibility of evidence, the 
underlying rationale of our holding is plain: At a minimum, 
the Workers’ Compensation Court’s rules should provide the 
procedural protections that apply in the trial courts of this state. 
Therefore, when deciding whether a Workers’ Compensation 
Court rule is “more restrictive or onerous,’ we will consider 
whether the rule restricts the procedural safeguards offered in 
the state’s trial courts. 

[7] Rule 5 and our common law address when a party is 
entitled to notice. And under these rules, a party in default 
for failure to answer is not entitled to notice of a motion for 
default judgment. Rule 3 does not restrict the procedural safe- 
guards offered under rule 5 and our common law. Instead, rule 
3 expands the protections in those rules and requires that even 
a defaulting party should receive notice. Therefore, rule 3 is 
not more restrictive or onerous than the rules of this state’s trial 
courts, and rule 3 is the applicable rule in this case. 

Applying rule 3, Swift Beef was entitled to notice of Cruz- 
Morales’ motion for default judgment. Because Swift Beef did 
not receive notice of the motion and hearing, we must reverse, 
and remand. We do not reach Swift Beef’s remaining assign- 
ments of error because an appellate court is not obligated to 
engage in an analysis that is not needed to adjudicate the con- 
troversy before it." 


CONCLUSION 

We conclude that under § 48-162.03(1), the Workers’ 
Compensation Court has authority to enter default judgments, 
but the defaulting party must receive notice of the motion for 
default judgment under Workers’ Compensation Court rule 3. 
Swift Beef did not receive notice of Cruz-Morales’ motion 
because she sent notice to the wrong address. Therefore, the 
compensation court “acted without or in excess of its powers” 


12 Td. at 597, 558 N.W.2d at 807. 
'S See Belle Terrace v. State, 274 Neb. 612, 742 N.W.2d 237 (2007). 
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when entering and affirming the default judgment.'* We reverse 
the review panel’s judgment and remand the cause to that court 
for further remand to the trial judge for proceedings consistent 
with this opinion with directions to vacate the default judgment 
and award. 

REVERSED AND REMANDED. 


4 See, Neb. Rev. Stat. § 48-185 (Reissue 2004); Phillips, supra note 7. 


JEFFREY JAY REED, APPELLEE, V. 
CHRISTINE JENNIFER REED, APPELLANT. 
747 N.W.2d 18 
Filed April 11, 2008. No. S-06-757. 


1. Conveyances: Fraud: Equity: Appeal and Error. An appeal of a district court’s 
determination that a transfer of an asset was not in violation of the Uniform 
Fraudulent Transfer Act is equitable in nature. 

2. Equity: Appeal and Error. In an appeal of an equity action, an appellate court 
tries factual questions de novo on the record, reaching a conclusion independent of 
the findings of the trial court. 

3. Evidence: Appeal and Error. Where credible evidence is in conflict on a mate- 
rial issue of fact, the appellate court will consider and may give weight to the fact 
that the trial judge heard and observed the witnesses and accepted one version of 
the facts rather than another. 

4. Conveyances: Fraud: Proof. A person seeking to set aside a transfer under the 
Uniform Fraudulent Transfer Act must first prove that he or she is a “creditor” 
under the act and that the party against whom relief is sought is a “debtor.” 

5. Conveyances: Fraud. The Uniform Fraudulent Transfer Act requires some nexus 
between the claim upon which an individual’s creditor status depends and the 
purpose for which that individual seeks to set aside a fraudulent transfer. 

6. Divorce: Property Division: Equity: Fraud. A spouse’s right to an equitable 
distribution of the marital estate is not a “right to payment” under the Uniform 
Fraudulent Transfer Act. 


Appeal from the District Court for Hall County: TergsA K. 
Luter, Judge. Affirmed. 
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McCormack, and MILLER-LERMAN, JJ. 


HEavIcAN, C.J. 
INTRODUCTION 

Jeffrey Jay Reed petitioned for divorce from Christine 
Jennifer Reed. Shortly before filing for divorce, Jeffrey’s inter- 
ests in two business ventures—C.J. Reed Enterprises, Inc., 
and R.S. Wheel, L.L.C.—were transferred to third parties. At 
trial, the district court for Hall County was asked to deter- 
mine whether those transfers violated Nebraska’s Uniform 
Fraudulent Transfer Act (UFTA).' The district court concluded 
that the transfers were not fraudulent and then dissolved the 
parties’ remaining assets. Christine now appeals, challenging 
the district court’s conclusion that the predivorce transfers of 
Jeffrey’s business interests did not violate the UFTA. We affirm 
the district court’s judgment for the reasons set forth below. 


BACKGROUND 
The only issues on appeal concern Jeffrey’s interests in two 
businesses—C.J. Reed Enterprises and R.S. Wheel. Accordingly, 
we include in our background discussion only the underlying 
facts that directly relate to those two business interests. 


C.J. REED ENTERPRISES 

In 1997, approximately 1 year after they were married, 
Christine and Jeffrey formed C.J. Reed Enterprises. They 
formed the business to purchase and operate a jewelry store. 
Christine and Jeffrey obtained financing for the store from 
Norwest Bank. Jeffrey’s parents, James and Precious Reed, 
agreed to act as sureties on the loan from Norwest Bank. On 
July 11, 1997, Christine, Jeffrey, James, and Precious executed 
an agreement setting forth each party’s rights and obligations 
stemming from James and Precious’ roles as sureties. At the 


' Neb. Rev. Stat. §§ 36-701 to 36-712 (Reissue 2004). 
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time, Christine and Jeffrey each owned half of the 10,000 total 
shares of C.J. Reed Enterprises stock. The agreement specified 
that James and Precious could take title to all of the corpora- 
tion’s stock if Christine or Jeffrey ever failed to discharge her 
or his obligations as owners of C.J. Reed Enterprises to the 
satisfaction of James and Precious. Among other things, the 
agreement required Christine and Jeffrey to avoid “default” in 
making “payment to trade creditors or any other creditors.” 

In 2000, James and Precious paid Christine and Jeffrey’s 
debt to Norwest Bank and thereby became the sole financiers of 
Christine and Jeffrey’s business. The total principal on Christine 
and Jeffrey’s loan was $576,595.92, and interest was calculated 
at $188,163, assuming the loan was paid within 10 years. It is 
not clear how much Christine and Jeffrey paid toward the loan 
before May 2001. However, between May 2001 and the time 
of the divorce proceeding, they paid a mere $3,000 toward the 
principal and $40,000 toward the interest. Christine and Jeffrey 
both concede that this constituted a “default” within the meaning 
of their July 1997 agreement with James and Precious. 

Nevertheless, James and Precious did not execute their right 
to take title of C.J. Reed Enterprises stock until Jeffrey advised 
James in early June 2004 of his intent to divorce Christine. 
On June 11, 2004, approximately 2 weeks before Jeffrey filed 
for divorce, James and Precious notified their attorney that 
they wanted to exercise their option to take title of C.J. Reed 
Enterprises. On June 15, James and Precious sent Christine and 
Jeffrey separate letters informing them that James and Precious 
were transferring all 10,000 shares of C.J. Reed Enterprises 
stock into their names. Jeffrey filed for divorce on June 24. 


R.S. WHEEL 

In January 2004, Jeffrey formed R.S. Wheel with Dr. Steven 
Schneider in order to purchase two parcels of land on South 
Locust Street in Grand Island, Nebraska. At the time of pur- 
chase, the land was situated across the street from a plot where 
Wal-Mart was planning to open a store. R.S. Wheel purchased 
this land for $380,000. The hope was that the land could be 
resold for much more due to its proximity to emerging local 
businesses. R.S. Wheel received financing from Home Federal 
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Savings and Loan, and as of January 12, 2006, R.S. Wheel 
owed $383,842.70 on the loan and interest. 

On June 18, 2004, 6 days before he filed for divorce, Jeffrey 
transferred his interest in R.S. Wheel to Schneider. In return, on 
June 21, Jeffrey received a check for $15,000. Schneider testi- 
fied that prior to this transfer, he and Jeffrey discussed Jeffrey’s 
plans to divorce Christine. On June 22, Jeffrey deposited the 
check in an account held in his name only. Some of the funds 
were spent on various debts. 

In reviewing these facts, the district court specifically found 
that the transfers were for legitimate reasons and not fraudulent 
conveyances under the UFTA. Accordingly, the district court 
did not consider either business interest when it made an equi- 
table distribution of the marital estate between Christine and 
Jeffrey. Christine now challenges that determination on appeal. 


ASSIGNMENTS OF ERROR 
Christine assigns, restated, consolidated, and renumbered, 
that the district court erred by failing to find that the transfers 
of Jeffrey’s interests in (1) C.J. Reed Enterprises and (2) R.S. 
Wheel were fraudulent transfers in violation of the UFTA and 
therefore subject to an equitable division among the parties as 
property within the marital estate. 


STANDARD OF REVIEW 

[1-3] An appeal of a district court’s determination that a 
transfer of an asset was not in violation of the UFTA is equi- 
table in nature.* In an appeal of an equity action, an appellate 
court tries factual questions de novo on the record, reaching 
a conclusion independent of the findings of the trial court.? 
Where credible evidence is in conflict on a material issue of 
fact, the appellate court will consider and may give weight to 


2 Parker v. Parker, 268 Neb. 187, 681 N.W.2d 735 (2004) (citing Eli’s, Inc. v. 
Lemen, 256 Neb. 515, 591 N.W.2d 543 (1999)). 


3 Strunk v. Chromy-Strunk, 270 Neb. 917, 708 N.W.2d 821 (2006); Parker, 
supra note 2. 
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the fact that the trial judge heard and observed the witnesses 
and accepted one version of the facts rather than another.* 


ANALYSIS 

As the Nebraska Court of Appeals aptly summarized, the 
UFTA allows a creditor to reach an asset that a debtor has 
transferred if the transfer bears certain indicia of fraud.° In 
other words, under the UFTA, “‘transfers of property designed 
to place a debtor’s assets beyond the reach of the debtor’s 
creditors are void as to the creditors.’ 

[4] It is elementary, therefore, that a person seeking to set 
aside a transfer under the UFTA must first prove that he or she 
is a “creditor” under the UFTA and that the party against whom 
relief is sought is a “debtor.” The UFTA defines a “creditor” as 
‘a person who has a claim” and a “debtor” as “a person who is 
liable on a claim.’ A “claim” is defined as “a right to payment, 
whether or not the right is reduced to judgment, liquidated, 
unliquidated, fixed, contingent, matured, unmatured, disputed, 
undisputed, legal, equitable, secured, or unsecured.” 

Christine believes she is a creditor of Jeffrey because he 
owes her payments for child and spousal support. Those sup- 
port obligations vest Christine with a right to payments for 
which Jeffrey is liable. It appears, therefore, that Jeffrey is a 
debtor of Christine under the UFTA with respect to his support 
obligations.’ Jeffrey concedes as much, but questions whether 
that permits Christine to invoke the UFTA in this case. 

As Jeffrey points out, Christine is not asking that predivorce 
transfers of Jeffrey’s business interests be set aside in order 
to satisfy Jeffrey’s support obligations. Rather, Christine uses 
her status as a “creditor” for support purposes as the basis 


4 Strunk, supra note 3; Parker, supra note 2. 


> Trew v. Trew, 5 Neb. App. 255, 558 N.W.2d 314 (1996), reversed on other 
grounds 252 Neb. 555, 567 N.W.2d 284 (1997). 


© National Loan Investors, L.P. v. Givens, 952 P.2d 1067, 1069 (Utah 1998). 
7 § 36-702(4). 

8 § 36-702(6). 

° § 36-702(3) (emphasis supplied). 


'0 See Parker, supra note 2. 
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for her request that the transferred assets be put back into the 
marital estate. The question, then, is whether the UFTA permits 
Christine to use her status as a creditor for one particular claim 
to seek relief for an unrelated purpose. 

[5] As set forth in the UFTA, “[iJn an action for relief 
against a transfer . . . under the [UFTA], a creditor . . . may 
obtain . . . avoidance of the transfer” only “to the extent nec- 
essary to satisfy the creditor’s claim.”'' We read this language 
as requiring some nexus between the claim upon which an 
individual’s creditor status depends and the purpose for which 
that individual seeks to set aside a fraudulent transfer. In other 
words, Christine’s status as a creditor for purposes of child 
and spousal support might entitle her to set aside a fraudulent 
transfer by Jeffrey if necessary to secure her rights to those sup- 
port payments. (Of course, Christine does claim that the alleg- 
edly fraudulent transfers would interfere with Jeffrey’s ability 
to meet his child or spousal support obligations.) But under 
§ 36-708(a)(1), Christine’s right to support payments does not 
automatically render her a creditor for purposes of the interest 
she is asserting in this case—the right to an equitable share of 
the marital estate. Christine’s ability to qualify as a creditor for 
that purpose must therefore arise independently. 

For Christine to qualify as a creditor for purposes of the 
equitable division of the marital estate, her right to an equitable 
division must be a “claim” within the meaning of the UFTA. 
Again, the UFTA defines a “claim” as a “right to payment.” 
Therefore, properly framed, the question is whether a spouse’s 
right to an equitable division of the marital estate qualifies as a 
“right to payment” for which the other spouse is liable. 

We have not addressed that question before, and as far as we 
can see, neither have appellate courts in any other jurisdiction. 
In Caldwell v. Caldwell,'* the Wisconsin Supreme Court con- 
cluded—without elaborating on its rationale—that a wife quali- 
fied as a “creditor” in light of her right to an equitable division 


'T § 36-708(a)(1). 
> § 36-702(3). 
'S Caldwell v. Caldwell, 5 Wis. 2d 146, 92 N.W.2d 356 (1958). 
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of the marital estate. Although Caldwell was not decided under 
the UFTA, the Wisconsin act at issue was very similar to mod- 
ern versions of the UFTA. 

There is, however, considerable force to the other side of 
the argument. As a general matter, “payment” is defined as the 
“[plerformance of an obligation by the delivery of money or 
some other valuable thing accepted in partial or full discharge 
of the obligation.”'* But it would be quite a stretch to say, for 
example, that a husband performs an obligation to his wife 
during the divorce court’s equitable division of the marital 
estate. In making this argument in his brief, Jeffrey points out 
that, “[a]s opposed to traditional ‘payment’ obligations, neither 
spouse ‘owes’ the other spouse anything in a property division. 
Rather, the court determines how to divide the property which 
already belongs to them.’ 

[6] We agree and hold that a spouse’s right to an equitable 
distribution of the marital estate is not a “right to payment” 
under the UFTA. Accordingly, the UFTA does not apply in 
cases where, as here, an individual believes that his or her for- 
mer spouse fraudulently transferred assets before the divorce 
to prevent those assets from being equitably distributed as part 
of the marital estate. Instead, such a claim is perhaps more 
properly litigated as a claim for dissipation of marital assets.’ 
Obviously, this conclusion renders it unnecessary for us to 
determine whether the predivorce transfers of Jeffrey’s busi- 
ness interests were fraudulent in violation of the UFTA. And 
because Christine did not assign errors or present arguments 
related to any other theories of recovery, we affirm the district 
court’s judgment. 


CONCLUSION 
Christine argues that the predivorce transfers of Jeffrey’s busi- 
ness interests should be set aside as fraudulent transfers under 


4 Black’s Law Dictionary 1165 (8th ed. 2004). 
'S Brief for appellee at 8 (emphasis supplied). 


'6 See, e.g., Harris v. Harris, 261 Neb. 75, 621 N.W.2d 491 (2001); Herron v. 
Johnson, 714 A.2d 783 (D.C. 1998); Jeffcoat v. Jeffcoat, 102 Md. App. 301, 
649 A.2d 1137 (1994). 
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the UFTA and thereby equitably distributed as part of the mari- 
tal estate. Christine’s argument is based on the belief that she 
is a creditor of Jeffrey for child and spousal support purposes. 
We hold, however, that the UFTA requires some nexus between 
the claim for which a party is asserting creditor status and the 
type of relief sought. We also hold that a former spouse’s right 
to an equitable division of the marital estate is not a “right to 
payment” under the UFTA, and thus a former spouse does not 
qualify as a “creditor” under the UFTA by virtue of his or her 
right to an equitable share of the marital estate. 

As a result, the UFTA does not apply to Christine’s claims 
that the predivorce transfers of Jeffrey’s business interests 
should be set aside as fraudulent. We therefore affirm the dis- 
trict court’s refusal to include Jeffrey’s interests in C.J. Reed 
Enterprises and R.S. Wheel in the marital estate. 

AFFIRMED. 


BERENS AND TATE, P.C., APPELLEE, V. IRON MOUNTAIN 
INFORMATION MANAGEMENT, INC., APPELLANT. 
747 N.W.2d 383 


Filed April 11, 2008. No. S-07-193. 


1. Declaratory Judgments: Appeal and Error. When a declaratory judgment 
action presents a question of law, an appellate court has an obligation to reach its 
conclusion independently of the conclusion reached by the trial court with regard 
to that question. 

2. Contracts: Damages: Penalties and Forfeitures. Generally, the question whether 
a sum mentioned in a contract is to be considered as liquidated damages or as 
a penalty is a question of law, dependent on the construction of the contract by 
the court. 

3. Contracts: Breach of Contract: Stipulations. Parties to a contract may override 
the application of the judicial remedy for breach of a contract by stipulating, in 
advance, to the sum to be paid in the event of a breach. 

4. Contracts: Breach of Contract: Stipulations: Damages. A stipulated sum 
is for liquidated damages only (1) where the damages which the parties might 
reasonably anticipate are difficult to ascertain because of their indefiniteness or 
uncertainty and (2) where the amount stipulated either is a reasonable estimate 
of the damages which would probably be caused by a breach or is reasonably 
proportionate to the damages which have actually been caused by the breach. 
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ae : : , . Contracting parties have a right to privately bargain for 


the amount ‘of damages to be paid in the event of a breach of contract, provided 
the stipulated sum is reasonable in light of the circumstances. 

6. Contracts: Breach of Contract: Damages: Penalties and Forfeitures. The 
distinction between liquidated damages and penalty provisions applies only when 
the contractual provision at issue is an attempt by the parties to provide for the 
measure of recovery in the event of nonperformance or breach of the contract. 

7. : : : . The focus on liquidated damages versus penalty only 


arises iaen: the contractual provision seeks to determine, in advance, the measure 
of damages resulting from a parties’ breach or nonperformance of the contract. 
8. : : : . A provision for payment of a specified sum as compen- 


sation for services already contemplated by the contract, as opposed to compen- 
sation for injury resulting from a breach of the contract, is neither a liquidated 
damages clause nor a penalty provision. 

9. Contracts: Appeal and Error. Although a party may in retrospect be dissatisfied 
with a bargained-for provision, an appellate court will not rewrite a contract to 
provide terms contrary to those which are expressed. 


Appeal from the District Court for Douglas County: Josepu S. 
TrorA, Judge. Reversed. 


David J. Lanphier, of Broom, Johnson, Clarkson & Lanphier, 
for appellant. 


Nora M. Kane, of Stinson, Morrison & Hecker, L.L.P., for 
appellee. 


HEAVICAN, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCormack, and MILLER-LERMAN, JJ. 


GERRARD, J. 

Berens and Tate, P.C., has stored its business records and 
other files with Iron Mountain Information Management, 
Inc. (Iron Mountain), since 1997. Pursuant to the agreement 
between these parties, in order for Berens and Tate to perma- 
nently remove its records from Iron Mountain, Berens and 
Tate must pay a “Permanent Withdrawal” fee in addition to a 
retrieval fee. The question presented in this case is whether the 
“Permanent Withdrawal” fee is an unenforceable penalty provi- 
sion. We conclude that it is not and reverse the judgment of the 
district court. 
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FACTS 

In 1989, Berens and Tate, a Nebraska law firm, entered 
into a “Storage and Service Agreement” with Bekins Records 
Management Center, wherein Bekins Records Management 
Center agreed to provide storage services for Berens and Tate’s 
files and other business records. In 1997, Iron Mountain pur- 
chased Bekins Records Management Center and continued 
providing storage services to Berens and Tate. 

In 1998, Berens-Tate Consulting Group, Inc., entered into 
a “Records Management and Service Agreement” with Iron 
Mountain. The parties agree that whatever the relationship 
between Berens-Tate Consulting Group and Berens and Tate 
law firm, the law firm is bound to the contract, and for purposes 
of this appeal, we will refer simply to “Berens and Tate.” 

The contract at issue in this case is automatically renewed 
each year, unless written notice of nonrenewal is given within 
30 days of the contract’s expiration date. Each year, Iron 
Mountain has sent Berens and Tate a renewal notice entitled 
“Schedule A.” Each “Schedule A” sets forth, among other 
things, the effective date of the contract and a schedule of fees 
to be charged for Iron Mountain’s services for that year. 

As relevant to this appeal, “Schedule A” includes fees for 
“Retrievals or Refiles,’ “Delivery,” and “Permanent Withdrawal.” 
The “Schedule A” provides that the fee for “Retrievals or 
Refiles” is for “[t]he temporary retrieval of deposits from, or 
return to, storage.’ A customer is charged a retrieval fee when 
a customer asks to have a record temporarily removed and is 
charged a refile fee when the record is returned. The “Permanent 
Withdrawal” fee is for “[t]he preparation, documentation, and 
permanent withdrawal of deposits.” Pursuant to “Schedule A,” 
when a customer permanently removes a record, the customer 
is charged the “Permanent Withdrawal” fee and is also charged 
the fee for “retrieval.” 

“Schedule A” also contains a section entitled “Storage 
pricing,’ which addresses a minimum monthly storage fee that 
must be paid by each customer. If a customer permanently 
removes its records prior to the expiration date of its contract 
with Iron Mountain, the customer is still obligated to pay the 
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minimum monthly storage fee for the months remaining on 
the contract. 

On August 12, 2004, Berens and Tate notified Iron Mountain 
that it wanted to remove all of its records from Iron Mountain 
and transfer those records to another storage company. Iron 
Mountain informed Berens and Tate that pursuant to the opera- 
tive “Schedule A,” Berens and Tate would be obligated to pay 
the “Permanent Withdrawal” fee of $3.70 per cubic foot and a 
retrieval fee of $2.10 per cubic foot. According to Berens and 
Tate, the total charge to permanently remove its records would 
have been approximately $10,000. 

Berens and Tate filed a complaint seeking a declaratory 
judgment that “the permanent removal fee provision in Iron 
Mountain’s contract [is] null and void and illegal in the State 
of Nebraska.” In its complaint, Berens and Tate alleged that the 
permanent removal fee is “an unlawful and unenforceable liq- 
uidated damages provision,” that it “constitutes a penalty,’ and 
that it is “a charge separate and beyond the fee that is assessed 
for actual retrieval of the files, and is essentially a fiction... 
with no service, benefit or other consideration performed for or 
bestowed upon the owner of the records.” 

At the time of trial, Berens and Tate’s files were still being 
stored by Iron Mountain. The record further reflects that other 
than payment of the “Permanent Withdrawal” fee, Berens and 
Tate has complied with, and is current on, all of the other fees 
required under “Schedule A.” 

In its case in chief, Berens and Tate called David Harding, 
general manager for Iron Mountain, to testify. Harding was 
questioned at length regarding the fees charged by Iron 
Mountain—in particular, Iron Mountain’s justification for 
charging a permanent withdrawal fee in addition to a retrieval 
fee when records are permanently removed. Harding testified, 
summarized, that the permanent withdrawal fee is necessary 
in order to compensate for the additional labor and services 
that are provided when large amounts of records are perma- 
nently removed. 

Harding further testified that the permanent withdrawal fee 
is needed because when records are permanently removed, 
the shelf space that was “reserved” for that customer’s records 


BERENS & TATE v. IRON MT. INFO. MGMT. 429 
Cite as 275 Neb. 425 


remains empty, resulting in a loss of revenue for the remain- 
der of the contract. However, Harding later acknowledged 
that a customer is obligated to pay the monthly storage fee 
for the entire contract, regardless of whether the customer’s 
records have been permanently removed prior to the end of the 
contractual term. 

The district court, citing Growney v. C M H Real Estate 
Co.,' determined that the “Permanent Withdrawal” fee cannot 
be considered an enforceable liquidated damages clause. The 
court explained that “[p]Jaying twice for the same service is not 
a reasonable estimate of damages and is not reasonably propor- 
tionate to the damages which have actually been caused by the 
breach ... .” The court found that the permanent removal fee 
provision was unenforceable and entered judgment accordingly. 
Iron Mountain appealed. 


ASSIGNMENTS OF ERROR 
Iron Mountain assigns, restated, consolidated, and renum- 
bered, that the district court erred in (1) finding that the 
“Permanent Withdrawal” fee in the contract was unenforce- 
able and (2) imposing upon Iron Mountain an incorrect burden 
of proof. 


STANDARD OF REVIEW 

[1] When a declaratory judgment action presents a question 
of law, an appellate court has an obligation to reach its conclu- 
sion independently of the conclusion reached by the trial court 
with regard to that question.’ 

[2] Generally, the question whether a sum mentioned in a 
contract is to be considered as liquidated damages or as a pen- 
alty is a question of law, dependent on the construction of the 
contract by the court.? 


' Growney v. C M H Real Estate Co., 195 Neb. 398, 238 N.W.2d 240 
(1976). 


> Peterson v. Ohio Casualty Group, 272 Neb. 700, 724 N.W.2d 765 (2006). 


3 Abel Constr. Co. v. School Dist. of Seward, 188 Neb. 166, 195 N.W.2d 744 
(1972). 
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ANALYSIS 
The question presented in this appeal is whether the 
“Permanent Withdrawal” fee in “Schedule A” of the contract 
between Iron Mountain and Berens and Tate is an enforceable 
contractual provision. Iron Mountain contends that it is, while 
Berens and Tate claims it is not. Specifically, Berens and Tate 
argues that the “Permanent Withdrawal” fee is not a reason- 
able liquidated damages clause, but is rather an unenforce- 
able penalty provision. Accordingly, Berens and Tate claims 
that the principles governing the distinction between liqui- 
dated damages and penalty provisions govern the disposition 
of this case. 
[3-5] In addressing liquidated damages and penalty pro- 
visions, we have explained that “‘parties to a contract may 
override the application of the judicial remedy for breach of a 
contract by stipulating, in advance, to the sum to be paid in the 
event of a breach.’”* We have held that 
“Tt]he question of whether a stipulated sum is for a 
penalty or for liquidated damages is answered by the 
application of one or more aspects of the following rule: 
a stipulated sum is for liquidated damages only (1) where 
the damages which the parties might reasonably anticipate 
are difficult to ascertain because of their indefiniteness or 
uncertainty and (2) where the amount stipulated is either 
a reasonable estimate of the damages which would prob- 
ably be caused by a breach or is reasonably proportion- 
ate to the damages which have actually been caused by 
the breach.’””° 

We have “‘consistently upheld the right of contracting parties 

to privately bargain for the amount of damages to be paid in 


4 Reichert v. Rubloff Hammond, L.L.C., 264 Neb. 16, 24, 645 N.W.2d 519, 
527 (2002) (emphasis supplied), quoting Kozlik v. Emelco, Inc., 240 Neb. 
525, 483 N.W.2d 114 (1992). 

5 Kozlik v. Emelco, Inc., supra note 4, 240 Neb. at 536-37, 483 N.W.2d at 121 
(emphasis supplied) (emphasis omitted), quoting Growney v. C M H Real 


Estate Co., supra note 1. See, also, Stanford Motor Co. v. Westman, 151 
Neb. 850, 39 N.W.2d 841 (1949). 
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the event of a breach of contract, provided the stipulated sum 
is reasonable in light of the circumstances.’”® 

[6-8] Given these principles, it is clear that the distinction 
between liquidated damages and penalty provisions applies 
only when the contractual provision at issue is an attempt by the 
parties to provide for the measure of recovery in the event of 
nonperformance or breach of the contract. Stated differently, the 
focus on liquidated damages versus penalty only arises when 
the contractual provision seeks to determine, in advance, the 
measure of damages resulting from a parties’ breach or nonper- 
formance of the contract. It therefore follows that a provision 
for payment of a specified sum as compensation for services 
already contemplated by the contract, as opposed to compensa- 
tion for injury resulting from a breach of the contract, is neither 
a liquidated damages clause nor a penalty provision. 

It is well established that a contractual provision that requires 
payment based on something other than a breach of the contract 
is neither a liquidated damages clause nor a penalty provision.’ 
For example, the U.S. Supreme Court in Kirby v. United States* 
was called upon to determine, among other things, whether a 
particular provision in a lease agreement constituted a penalty. 
The Court concluded that it was “neither a penalty nor liqui- 
dated damages,” because the fee at issue “was not to be paid 
for any breach of contract, but as compensation’’ under the 
contract. Likewise, the Texas Court of Appeals, in B.F Saul 
Real Estate Inv. Trust v. McGovern,’ explained that “[t]he 


® Reichert v. Rubloff Hammond, L.L.C., supra note 4, 264 Neb. at 24, 645 
N.W.2d at 527 (emphasis supplied), quoting Kozlik v. Emelco, Inc., supra 
note 4. 


T See, Kirby v. United States, 260 U.S. 423, 43 S. Ct. 144, 67 L. Ed. 329 
(1922); Permian Petroleum Co. v. Petroleos Mexicanos, 934 F.2d 635 (5th 
Cir. 1991); Varney Business Services, Inc. v. Pottroff, 275 Kan. 20, 59 
P.3d 1003 (2002); Preyer v. Parker, 257 N.C. 440, 125 S.E.2d 916 (1962); 
B.F. Saul Real Estate Inv. Trust v. McGovern, 683 S.W.2d 531 (Tex. App. 
1984). 


8 Kirby v. United States, supra note 7. 
° Id., 260 USS. at 427. 


10 B.F. Saul Real Estate Inv. Trust v. McGovern, supra note 7, 683 S.W.2d at 
534. 
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whole subject of penalty versus liquidated damages only arises 
when the parties to a contract have attempted to provide for a 
remedial right upon breach of a contract.” 

Applying these principles to the present case, it is clear 
that the “Permanent Withdrawal” provision in the contract 
between Iron Mountain and Berens and Tate is neither a liqui- 
dated damages clause nor a penalty provision. The “Permanent 
Withdrawal” fee is not a prediction of damages for a possible 
future breach of the contract by Berens and Tate. Rather, it 
was the parties’ agreed-upon compensation for services to be 
performed—specifically, the permanent removal of records. 

According to the contract, permanently removing records 
does not, in and of itself, result in a breach. Indeed, under the 
terms of the contract, Berens and Tate is free to permanently 
remove one, or all, of its records, without being in breach of 
the contract, so long as Berens and Tate pays the contracted 
fee. And the contract expressly provides that in order for the 
permanent removal of the records to be performed by Iron 
Mountain, payment for such services must be made. In other 
words, the “Permanent Withdrawal” fee is charged for services 
to be rendered by Iron Mountain and not for damages resulting 
from any breach of contract by Berens and Tate. Therefore, 
the “Permanent Withdrawal” fee is neither a liquidated dam- 
ages clause nor a penalty provision. The question whether the 
fee is a reasonable estimate of damages caused by a breach 
is irrelevant, and the district court erred in engaging in such 
an analysis. 

Other than its contention that the “Permanent Withdrawal” 
fee is an illegal penalty provision, Berens and Tate provides no 
other argument as to why the provision is unenforceable. The 
record reflects that both Berens and Tate and Iron Mountain 
are experienced in business. And we have been reluctant to 
modify contracts between parties with business experience, as 
opposed to contracts between consumers and skilled corporate 
parties.'' Having found that the “Permanent Withdrawal” fee 


See, Myers v. Nebraska Invest. Council, 272 Neb. 669, 724 N.W.2d 776 
(2006); Reichert v. Rubloff Hammond, L.L.C., supra note 4; Darr v. D.R.S. 
Investments, 232 Neb. 507, 441 N.W.2d 197 (1989). 
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is not a liquidated damages clause nor a penalty provision, we 
also find no basis to conclude that the “Permanent Withdrawal” 
provision is otherwise unenforceable. 

[9] Without question, the “Permanent Withdrawal” fee is a 
relatively high price for a comparatively inexpensive service 
to be performed by Iron Mountain. Nevertheless, except in 
limited circumstances not present here, business operators are 
free to establish the prices they want for their services, and 
the law will generally enforce an agreement to pay such a 
price. While Berens and Tate may, in retrospect, be dissatisfied 
with the bargained-for provision it entered into, we will not 
rewrite the contract to provide terms contrary to those which 
are expressed.'? Nor is it the province of a court to rewrite a 
contract to reflect the court’s view of a fair bargain.'? Berens 
and Tate must be held to the plain language of the agreement it 
entered into, and the district court erred in finding otherwise. 

Our conclusion that the “Permanent Withdrawal” fee is an 
enforceable contractual provision is dispositive of this appeal. 
Therefore, we do not address Iron Mountain’s remaining assign- 
ment of error. 


CONCLUSION 
The district court erred in finding that the “Permanent 
Withdrawal” fee was unenforceable. We conclude that the 
“Permanent Withdrawal” fee is neither a liquidated damages 
clause nor an illegal penalty provision. Rather, the provision 
is an enforceable contractual term that sets forth the payment 
required for services to be performed under the contract. The 

judgment of the district court is reversed. 
REVERSED. 


2 See, Pennfield Oil Co. v. Winstrom, 272 Neb. 219, 720 N.W.2d 886 (2006); 
Husen v. Husen, 241 Neb. 10, 487 N.W.2d 269 (1992). 


'S Wurst v. Blue River Bank, 235 Neb. 197, 454 N.W.2d 665 (1990). 
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STATE OF NEBRASKA, APPELLEE, V. 
MICHAEL T. JACKSON, APPELLANT. 
747 N.W.2d 418 


Filed April 18, 2008. No. S-06-1041. 


Postconviction: Proof: Appeal and Error. A defendant requesting postconvic- 
tion relief must establish the basis for such relief, and the district court’s findings 
will not be disturbed unless they are clearly erroneous. 

Effectiveness of Counsel. A claim that defense counsel provided ineffective 
assistance presents a mixed question of law and fact. 

Effectiveness of Counsel: Appeal and Error. An appellate court reviews inef- 
fective assistance of counsel claims under the two-prong inquiry mandated 
by Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 
674 (1984). 

____. In applying the two-prong test for ineffective assistance of coun- 
sel claims, an appellate court reviews the lower court’s factual findings for 
clear error. 

____. Whether counsel’s performance was deficient and whether that defi- 
ciency prejudiced the defendant are legal determinations that an appellate court 
resolves independently of the lower court’s decision. 

Postconviction. Whether a claim raised in a postconviction proceeding is proce- 
durally barred is a question of law. 

Judgments: Appeal and Error. When reviewing a question of law, an appellate 
court resolves the question independently of the lower court’s conclusion. 
Postconviction: Appeal and Error. A party cannot raise an issue in a postconvic- 
tion motion if he or she could have raised that same issue on direct appeal. 
Postconviction: Effectiveness of Counsel: Appeal and Error. A motion for 
postconviction relief asserting ineffective assistance of trial counsel is procedur- 
ally barred when (1) the defendant was represented by a different attorney on 
direct appeal than at trial, (2) an ineffective assistance of trial counsel claim was 
not brought on direct appeal, and (3) the alleged deficiencies in trial counsel’s 
performance were known to the defendant or apparent from the record. 
Constitutional Law: Right to Counsel: Conflict of Interest. A conflict of inter- 
est which adversely affects a lawyer’s performance violates the client’s Sixth 
Amendment right to effective assistance of counsel. 

Effectiveness of Counsel: Conflict of Interest: Proof. In cases of a conflict 
which adversely affects a lawyer’s performance, there is no need to show that the 
conflict resulted in actual prejudice to the defendant, showing an actual conflict 
existed is sufficient. 

Attorney and Client: Conflict of Interest: Words and Phrases. The term “actual 
conflict” encompasses any situation in which a defense attorney faces divided loy- 
alties such that regard for one duty tends to lead to disregard of another. 
Effectiveness of Counsel: Proof. Under Strickland v. Washington, 466 U.S. 668, 
104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984), the defendant has the burden to show 
that (1) counsel performed deficiently—that is, counsel did not perform at least 
as well as a criminal lawyer with ordinary training and skill in the area—and 
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(2) this deficient performance actually prejudiced the defendant in making his or 
her defense. 

____. The prejudice prong of the ineffective assistance of counsel test 
requires that the defendant show a reasonable probability that but for counsel’s 
deficient performance, the result of the proceeding in question would have 
been different. 

Effectiveness of Counsel: Words and Phrases. A reasonable probability is a prob- 
ability sufficient to undermine confidence in the outcome. 

Effectiveness of Counsel: Appeal and Error. An appellate court can assess the 
two prongs of the ineffective assistance of counsel test, deficient performance and 
prejudice, in either order. 

:____. Counsel’s failure to raise an issue on appeal could only be ineffective 
assistance if there is a reasonable probability that inclusion of the issue would 
have changed the result of the appeal. 

____. When a case presents layered ineffectiveness claims, an appellate 
court determines the prejudice prong of appellate counsel’s performance by 
focusing on whether trial counsel was ineffective under the test in Strickland v. 
Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984). 

Trial: Effectiveness of Counsel: Appeal and Error. If trial counsel was inef- 
fective, then the defendant suffered prejudice when appellate counsel failed to 
bring such a claim. An appellate court must then consider whether the appel- 
late counsel’s failure to bring the claim qualifies as a deficient performance 
under Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 
674 (1984). 

Trial: Effectiveness of Counsel: Presumptions. In assessing trial counsel’s 
performance under the two-prong test in Strickland v. Washington, 466 U.S. 668, 
104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984), there is a strong presumption that trial 
counsel acted reasonably. 

Trial: Attorneys at Law. Trial counsel is afforded due deference to formulate 
trial strategy and tactics. 

Trial: Attorneys at Law: Effectiveness of Counsel: Appeal and Error. When 
reviewing an ineffective assistance of counsel claim, an appellate court will not 
second-guess reasonable strategic decisions made by counsel. 

Evidence: Prosecuting Attorneys. Prosecutors have a duty to present material 
exculpatory evidence even if defense counsel never requests the evidence. 

Trial: Evidence. Favorable evidence is material if there is a reasonable probabil- 
ity that, had the evidence been disclosed to the defense, the result of the proceed- 
ing would have been different. 

: __. A reasonable probability of a different result is shown when 
the State’s evidentiary suppression undermines confidence in the outcome of 
the trial. 

Due Process: Evidence: Prosecuting Attorneys. In the context of prosecutorial 
withholding of evidence, Nebraska law defines materiality more broadly than due 
process requirements and applies that term to evidence which strongly indicates it 
would play an important role in preparing a defense. 

Pretrial Procedure: Appeal and Error. The trial court has broad discretion in 
granting discovery requests and errs only when it abuses its discretion. 
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28. Evidence: Words and Phrases. Evidence is relevant if it tends in any degree to 
alter the probability of a material fact. 

29. : ____. Relevancy requires only that the degree of probativeness be some- 
thing more than nothing. 

30. Postconviction: Appeal and Error. The Nebraska Postconviction Act looks 
unfavorably on any attempts to rehash issues at the postconviction stage which 
were—or could have been—raised and disposed of at trial or on direct appeal. 

31. Postconviction: Evidence. Prisoners cannot seek discovery at the postconviction 
stage if the requested evidence could have been obtained at trial. 


Appeal from the District Court for Douglas County: J. MICHAEL 
Correy, Judge. Affirmed. 


Paula B. Hutchinson for appellant. 


Jon Bruning, Attorney General, and James D. Smith for 
appellee. 


WRIGHT, CONNOLLY, GERRARD, STEPHAN, McCormack, and 
MILLeER-LERMAN, JJ. 


CONNOLLY, J. 

A jury convicted Michael T. Jackson of first degree mur- 
der, attempted first degree murder, and two counts of use of 
a deadly weapon to commit a felony. On direct appeal, we 
affirmed Jackson’s convictions.' In Jackson’s postconviction 
petition, he alleges (1) ineffective assistance of trial counsel, 
(2) ineffective assistance of counsel on appeal, and (3) prosecu- 
torial misconduct. The district court overruled Jackson’s peti- 
tion. Jackson appeals. We conclude that none of his numerous 
assignments of error have merit. 


I. BACKGROUND 


1. THE CRIME 
The facts of Jackson’s underlying offense are set out in his 
direct appeal.* We briefly recount the facts necessary to provide 
context for Jackson’s claims. 
On February 4, 1996, Jackson met with Dionne Brewer and 
Jason Thornton to buy cocaine. They planned to travel from 


' See State v. Jackson, 255 Neb. 68, 582 N.W.2d 317 (1998). 
> Td. 
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Omaha to Minneapolis to make the buy. Brewer and Thornton 
wanted to fly, but Jackson wanted to drive because he was con- 
cerned about flying with $11,500 in cash. Brewer and Thornton 
agreed to drive and picked Jackson up in Thornton’s vehicle, 
but Jackson suggested that they make the trip in a car that he 
had rented. 

Jackson then gave Thornton, the driver, instructions to drive 
to where the rental car was parked. Jackson, who purported 
to be under the influence of marijuana, repeatedly led the trio 
astray. Brewer grew impatient and urged Jackson to stop wast- 
ing time. Jackson then directed Thornton to the location where 
he said he had parked the rental car. When they arrived at the 
location, Thornton stopped near a car Jackson identified as the 
rental car. As Thornton opened the driver’s-side door to get 
out, gunshots rang out and Brewer saw Jackson shooting at 
Thornton from behind. 

Brewer leapt out of the vehicle and began running down the 
street. Jackson got out of the vehicle and shot Brewer. As she 
lay in the street, Jackson shot her several times in the head and 
torso. Ella R. Iler, a woman who lived on the street where the 
shootings occurred, heard the initial gunfire. She rushed to her 
kitchen window and observed Jackson shoot Brewer. 

Brewer managed to survive by playing dead. When officers 
arrived, Brewer informed them that she did not know Jackson’s 
last name, but that his first name was Mike and that she knew 
where he lived. Some officers went to the location Brewer 
provided, while others went to the home of Jackson’s former 
girlfriend, Demeteria Gardner, now known as Demeteria Miller 
(Miller). Miller gave officers consent to search her vehicle, 
which was parked in front of Jackson’s home. (Jackson had 
borrowed Miller’s vehicle earlier that day.) In the vehicle, police 
found a duffelbag containing clothes matching the description 
of the clothing worn by the killer. The clothing also contained 
red stains. A test at the University of Nebraska Medical Center 
would later reveal that the stains came from Thornton’s blood. 
Officers then obtained a warrant and entered Jackson’s home, 
where they found Jackson. Police seized several items in the 
house, including two .38-caliber bullets, a gun case, and a knit 
cap matching the description of a cap worn by the shooter. 
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2. PRETRIAL MOTIONS AND THE TRIAL 

Michael J. Poepsel represented Jackson at trial. Before trial, 
Poepsel moved in limine to suppress (1) physical evidence that 
officers recovered from Jackson’s home and Miller’s car, (2) 
statements that Jackson made to police, and (3) DNA evidence. 
The court overruled the motion regarding the physical and 
DNA evidence. The prosecution, however, agreed not to intro- 
duce Jackson’s statements at trial. 

Several doctors and technicians affiliated with the University 
of Nebraska Medical Center testified that the bloodstains on the 
clothing found in the vehicle came from Thornton. 

At one point, Poepsel objected to the admission of autopsy 
photographs of Thornton’s body. The court overruled the objec- 
tion. Poepsel also renewed his objection to the items of physical 
evidence when the State offered them at trial. After the prosecu- 
tion rested, Poepsel moved to dismiss because the State had 
failed to prove premeditation. The court overruled the motion. 
Poepsel then rested without presenting any evidence. The jury 
found Jackson guilty on all counts. 


3. Direct APPEAL 

On appeal, James C. Hart, Jr., represented Jackson. Hart did 
not argue ineffective assistance of trial counsel in his direct 
appeal. Instead, Hart argued that the district court erred in (1) 
admitting the items of physical evidence seized from Jackson’s 
residence, (2) admitting DNA evidence regarding the substance 
on Jackson’s clothing, (3) admitting the gruesome photographs 
of Thornton’s body, (4) overruling Jackson’s motion to dis- 
miss for lack of evidence on premeditation, and (5) overruling 
Jackson’s motion for a new trial because of jury contamination. 
We rejected these claims and upheld Jackson’s convictions.* 


4. PosTCONVICTION MorIoNns 
Following his unsuccessful appeal, Jackson filed a postcon- 
viction motion. In his motion, Jackson alleged: (1) ineffective 
assistance of trial counsel, (2) ineffective assistance of appellate 


3 Jackson, supra note 1. 
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counsel, and (3) prosecutorial misconduct because the prosecu- 
tion failed to provide potentially exculpatory evidence. 

At the postconviction hearing, the State adduced testimony 
from Poepsel and Hart. Jackson adduced testimony from his 
mother; Miller; and Cindy Lee Welch-Brown, the mother of 
Jackson’s nieces and nephews. 

Poepsel testified that he met with Jackson regularly to dis- 
cuss trial strategy. During these meetings, Jackson allegedly 
changed his story frequently. According to Poepsel, Jackson 
initially stated that he did not murder Thornton, then stated that 
he killed Thornton in self-defense, and then admitted to mur- 
dering Thornton. Poepsel testified that because Jackson admit- 
ted he killed Thornton and because of the DNA evidence, they 
changed strategy. Poepsel testified that he and Jackson would 
focus the defense on ensuring a conviction of a lesser offense. 
Hart testified that while preparing an appeal in Jackson’s case, 
he found nothing in the record that indicated a viable ineffec- 
tive assistance of counsel claim. 

The district court denied Jackson’s motion. On appeal, this 
court remanded with instructions that the district court enter 
a formal order with factual findings.* In response, the district 
court entered an order in which it made numerous factual 
findings and conclusions of law. Notably, the court credited 
Poepsel’s and Hart’s testimony over the testimony of Jackson, 
Jackson’s mother, and Welch-Brown. 


Il. ASSIGNMENTS OF ERROR 


1. ASSIGNMENTS REGARDING TRIAL COUNSEL 

Jackson assigns on appeal, restated, that the court erred in 
failing to find that Jackson received ineffective assistance of 
trial counsel. Regarding this assignment, Jackson argues that 
trial counsel failed to (1) present Miller’s testimony, (2) pre- 
sent Welch-Brown’s testimony, (3) refute and undermine Iler’s 
testimony, (4) undermine the State’s use of the bullets and gun 
case found in Jackson’s home, (5) obtain and present evidence 
of the gunshot residue analysis, (6) depose a University of 
Nebraska Medical Center medical technologist and undermine 


4 State v. Jackson, 264 Neb. xxiv (No. S-02-366, Oct. 9, 2002). 
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her testimony at trial, (7) consider and present testimony by 
a forensic pathologist, (8) effectively rebut Brewer’s testi- 
mony, (9) present evidence that fingerprints found at the crime 
scene did not match Jackson’s prints, (10) develop a clear 
trial strategy, and (11) subject the State’s case to meaningful 
adversarial testing. 


2. ASSIGNMENTS REGARDING APPELLATE COUNSEL 

Additionally, Jackson assigns that the court erred in failing 
to find that Jackson received ineffective assistance of counsel 
on direct appeal. He claims Hart was ineffective because of (1) 
an alleged conflict of interest stemming from Hart’s personal 
relationship with Poepsel, Jackson’s trial counsel, and (2) 
Hart’s failure to argue on direct appeal that Poepsel was inef- 
fective in the particulars listed above. 


3. ASSIGNMENT REGARDING THE PROSECUTION 
Jackson assigns that he was deprived a fair trial because the 
State failed to disclose potentially exculpatory evidence. 


4. ASSIGNMENTS REGARDING DiscovERY MOTIONS 
Jackson assigns that the court erred when it denied the fol- 
lowing discovery requests: (1) evidence found in a search of a 
drug kingpin’s jail cell, (2) Brewer’s drug abuse history, and (3) 
gunshot residue testing, either by a court-appointed expert or at 
Jackson’s own expense. 


IW. STANDARD OF REVIEW 

[1-5] A defendant requesting postconviction relief must 
establish the basis for such relief, and the district court’s find- 
ings will not be disturbed unless they are clearly erroneous.° 
A claim that defense counsel provided ineffective assistance 
presents a mixed question of law and fact.° We review ineffec- 
tive assistance of counsel claims under the two-prong inquiry 
mandated by Strickland v. Washington.’ Under this inquiry, 


5 State v. Mata, 273 Neb. 474, 730 N.W.2d 396 (2007). 
® See State v. Miner, 273 Neb. 837, 733 N.W.2d 891 (2007). 


T Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674 
(1984). 
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we review the lower court’s factual findings for clear error.’ 
Whether counsel’s performance was deficient and whether that 
deficiency prejudiced the defendant are legal determinations 
that we resolve independently of the lower court’s decision.’ 


IV. ANALYSIS 


1. ALLEGED INEFFECTIVE ASSISTANCE OF TRIAL COUNSEL 

[6-9] On appeal, Jackson argues that he received inef- 
fective assistance from his trial attorney. The State argues 
that Nebraska’s procedural default rule bars Jackson’s claim. 
Whether a claim raised in a postconviction proceeding is 
procedurally barred is a question of law.'? When reviewing a 
question of law, we resolve the question independently of the 
lower court’s conclusion.'' A party cannot raise an issue in a 
postconviction motion if he or she could have raised that same 
issue on direct appeal.'? So a motion for postconviction relief 
asserting ineffective assistance of trial counsel is procedurally 
barred when (1) the defendant was represented by a different 
attorney on direct appeal than at trial, (2) an ineffective assis- 
tance of trial counsel claim was not brought on direct appeal, 
and (3) the alleged deficiencies in trial counsel’s performance 
were known to the defendant or apparent from the record." 

A different attorney, Hart, represented Jackson on his direct 
appeal. Jackson did not allege ineffective assistance of counsel 
as part of his direct appeal to this court.'* All of Jackson’s alle- 
gations regarding trial counsel’s deficient performance would 
either have been apparent to Jackson at the time of appeal or 
would have been apparent from the record. As such, Jackson is 


oo 


See State v. Gales, 269 Neb. 443, 694 N.W.2d 124 (2005). 
See, Miner, supra note 6; Gales, supra note 8. 

'0 See State v. Marshall, 269 Neb. 56, 690 N.W.2d 593 (2005). 
"l See id. 


See id. (citing State v. Perry, 268 Neb. 179, 681 N.W.2d 729 (2004), and 
State v. Lotter, 266 Neb. 245, 664 N.W.2d 892 (2003)). 

3 See id. (citing State v. Al-Zubaidy, 263 Neb. 595, 641 N.W.2d 362 (2002); 
State v. Suggs, 259 Neb. 733, 613 N.W.2d 8 (2000); and State v. Williams, 
259 Neb. 234, 609 N.W.2d 313 (2000)). 


See Jackson, supra note 1. 
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prohibited from claiming that he received ineffective assistance 
of trial counsel in his postconviction motion under the proce- 
dural default rule. 


2. ALLEGED INEFFECTIVE ASSISTANCE OF DiRECT APPEAL COUNSEL 

Jackson argues that he received ineffective assistance from 
Hart, his appellate counsel. He claims Hart failed to argue 
that his trial attorney, Poepsel, provided ineffective assistance. 
Jackson also argues that Hart was ineffective because of a close 
personal relationship with Poepsel. Jackson claims that this 
relationship presented a conflict of interest and kept Hart from 
arguing that Poepsel was ineffective at trial. 


(a) Alleged Conflict of Interest 

[10-12] A conflict of interest which adversely affects a law- 
yer’s performance violates the client’s Sixth Amendment right 
to effective assistance of counsel.'> In cases of such a conflict, 
there is no need to show that the conflict resulted in actual 
prejudice to the defendant, showing an actual conflict existed is 
sufficient.'° Ordinarily, such a conflict arises when an attorney 
is representing multiple defendants.'’ This court, however, has 
previously defined “actual conflict” broadly. The term therefore 
encompasses any situation in which a defense attorney faces 
divided loyalties such that regard for one duty tends to lead to 
disregard of another.'* 

The district court found no conflict of interest. It specifi- 
cally found that Jackson was not credible in testifying that Hart 
adjusted his appeal strategy based on his alleged relationship 
with Poepsel. The court determined that no friendship or per- 
sonal relationship existed between the two attorneys. Jackson 
fails to point to evidence which might show that Poepsel and 
Hart had a personal relationship. We will not disturb the district 


'S See Mickens v. Taylor, 535 U.S. 162, 122 S. Ct. 1237, 152 L. Ed. 2d 291 
(2002). 


'6 State v. Davlin, 265 Neb. 386, 658 N.W.2d 1 (2003). 
” See, e.g., McFarland v. Yukins, 356 F.3d 688 (6th Cir. 2004). 
'8 State v. Turner, 218 Neb. 125, 354 N.W.2d 617 (1984). 
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court’s conclusions unless they are clearly erroneous.'? Jackson 
failed to show that the district court erred in concluding that 
Poepsel and Hart had no personal relationship. 


(b) Failure to Argue Ineffective Assistance of 
Trial Counsel on Direct Appeal 

Jackson next argues that he received ineffective assistance 
of counsel on direct appeal because Hart failed to assign and 
argue that Jackson received ineffective assistance of counsel 
at trial. Because Jackson’s postconviction motion was his first 
opportunity to raise this claim, it is not procedurally barred.*° 

[13-16] We analyze Jackson’s claim that he received inef- 
fective assistance of appellate counsel in violation of the Sixth 
Amendment under the two-prong test set forth in Strickland 
v. Washington.”! Under Strickland, Jackson has the burden to 
show that (1) counsel performed deficiently—that is, coun- 
sel did not perform at least as well as a criminal lawyer with 
ordinary training and skill in the area—and (2) this deficient 
performance actually prejudiced him in making his defense.” 
The prejudice prong requires that Jackson show a reasonable 
probability that but for counsel’s deficient performance, the 
result of the proceeding in question would have been different.” 
A reasonable probability is a probability sufficient to undermine 
confidence in the outcome.* Notably, we can assess the prongs 
in either order.” 

[17,18] When analyzing a claim of ineffective assistance of 
appellate counsel, courts usually begin by determining whether 
appellate counsel failed to bring a claim on appeal that actually 
prejudiced the defendant. That is, courts begin by assessing 


9 Mata, supra note 5. 
20 See Marshall, supra note 10. 
2! Strickland, supra note 7. 


22 See State v. Molina, 271 Neb. 488, 713 N.W.2d 412 (2006) (construing 
Strickland, supra note 7). 


3 See Al-Zubaidy, supra note 13. 
°4 Strickland, supra note 7. 
°5 See State v. Benzel, 269 Neb. 1, 689 N.W.2d 852 (2004). 
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the strength of the claim appellate counsel failed to raise.” 
Counsel’s failure to raise an issue on appeal could only be 
ineffective assistance if there is a reasonable probability that 
inclusion of the issue would have changed the result of the 
appeal.?’ When, as here, the case presents layered ineffective- 
ness claims, we determine the prejudice prong of appellate 
counsel’s performance by focusing on whether trial counsel 
was ineffective under the Strickland test.** If trial counsel was 
not, then the defendant suffered no prejudice when appel- 
late counsel failed to bring an ineffective assistance of trial 
counsel claim. 

[19] If trial counsel was ineffective, then the defendant suf- 
fered prejudice when appellate counsel failed to bring such a 
claim. We must then consider whether the appellate counsel’s 
failure to bring the claim qualifies as a deficient performance 
under Strickland. In other words, whether the claim’s merit 
was so compelling that appellate counsel’s failure to raise it 
amounted to ineffective assistance of appellate counsel.” If it 
was, then the defendant suffered ineffective assistance of appel- 
late counsel. If it was not, then the defendant was not denied 
effective appellate counsel. 

[20-22] Thus, although Jackson’s claim that he received 
ineffective assistance of trial counsel is procedurally barred, 
we address the issue to determine whether he received ineffec- 
tive assistance of appellate counsel. In assessing trial counsel’s 
performance under Strickland’s two-prong test, there is a strong 
presumption that Poepsel acted reasonably.*® This court has 
previously stated that trial counsel is afforded due deference to 
formulate trial strategy and tactics.*' As such, when reviewing 


°6 McFarland, supra note 17. 
27 Td. 
°8 See Williams, supra note 13. See, also, Al-Zubaidy, supra note 13. 


2° McFarland, supra note 17. 
3° See Al-Zubaidy, supra note 13. 


3! See id. (citing State v. Lindsay, 246 Neb. 101, 517 N.W.2d 102 (1994)). 
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an ineffective assistance of counsel claim, we will not second- 
guess reasonable strategic decisions made by counsel.” 


(i) Trial Counsel Was Not Ineffective for 
Failing to Present Miller’s Testimony 

Jackson argues that Poepsel was ineffective for failing to 
investigate and present evidence by Jackson’s former girlfriend, 
Miller. Jackson claims that he told Poepsel that Miller would 
provide an alibi. Miller would testify that Jackson was at 
Miller’s home around the time the shooting occurred. Moreover, 
Jackson claims that had Poepsel inquired, Miller would have 
testified that Jackson did not have blood on his clothing. 

Regarding the alibi theory, Miller testified for the postcon- 
viction hearing that Jackson came to her residence around 
9 o’clock on the night of the shootings. She stated that he stayed 
anywhere from 45 to 90 minutes. But other evidence under- 
mines Miller’s alibi testimony. 

The evidence shows the shooting was reported to the police 
dispatcher around 8:33 p.m. and Jackson appeared at Miller’s 
residence around 9 or 9:15 p.m. Miller also testified that 
Jackson was wearing the same clothes—tan jacket, tan shirt, 
jeans, and a knit hat—that she had seen him wearing hours 
before. However, the distance between the location where 
the shooting occurred and Miller’s house is about 1.8 miles. 
Obviously, Jackson would have had ample time to travel from 
the scene of the shooting to Miller’s house in the 30-plus min- 
utes that elapsed between the shooting and Jackson’s arrival at 
Miller’s home. Thus, Miller’s testimony that Jackson arrived at 
her residence around 9 p.m. would not have provided Jackson 
with an alibi. 

Jackson also claims that Poepsel was ineffective for failing 
to elicit testimony from Miller whether she observed blood on 
Jackson’s clothing that night. In a deposition taken after the 
trial, Miller stated that she did not see any blood on Jackson’s 
clothing. Poepsel conceded that he did not ask Miller about this 
when preparing for trial. But the stain consisted of a few light 
smudges near the coat’s bottom edge, toward the back. Miller’s 


2 See id. 
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testimony that she did not see blood on Jackson would not have 
shown that it was not there. She could have simply failed to 
notice the stain or failed to recognize that the stain was blood. 
She specifically testified that she would not have been looking 
at the back of his coat and did not know if there even had been 
an opportunity for her to see it. So Miller’s testimony would 
not have conflicted with DNA evidence linking the victim’s 
blood to Jackson’s coat. We conclude that Jackson has failed to 
show a reasonable probability that eliciting Miller’s testimony 
would have changed the outcome. Thus, Poepsel’s failure to 
present Miller’s testimony did not prejudice Jackson. 


(ii) Trial Counsel Was Not Ineffective for Failing 
to Present Welch-Brown’s Testimony 

Jackson argues that Poepsel was ineffective for failing to 
present potentially exculpatory testimony from Welch-Brown. 
Welch-Brown is the unwed mother of children born to Jackson’s 
brother. Jackson claims that Welch-Brown would also have 
provided an alibi. Welch-Brown, who lived at the Jackson resi- 
dence, told police that she briefly saw Jackson there at about 
9 o’clock on the evening of the shooting. 

The Jackson residence is one-half mile southeast of where 
the shooting occurred. Obviously, Jackson would have had 
time to cover that distance in the approximate one-half hour 
between the shooting and when Welch-Brown saw Jackson. 
Welch-Brown’s testimony leaves Jackson with a loose-fitting 
alibi. He ignores that Welch-Brown’s testimony places him a 
few blocks from the murder scene with 30 to 45 minutes unac- 
counted for. So, Miller and Welch-Brown’s testimony does 
nothing to refute the possibility that Jackson could have traveled 
the short distance to his home, stayed there briefly, then traveled 
the 1.65 miles to Miller’s residence. Poepsel’s failure to present 
Welch-Brown’s testimony did not prejudice Jackson. 


(iii) Trial Counsel Was Not Ineffective for 
Failing to Undermine Iler’s Testimony 
Jackson argues that Poepsel was ineffective for failing to 
focus the jury’s attention on Her. He contends Poepsel should 
have emphasized that [ler (1) testified the shooter wielded 
a gun in his left hand even though Jackson is right handed, 
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(2) initially told police that the shooter wore lime-green pants, 
and (3) could not identify Jackson as the shooter when shown a 
photographic lineup. 

Poepsel concedes that he did not ask Jackson whether he 
was right handed or present such evidence to the jury. The 
question is whether Poepsel’s failure to do so prejudiced 
Jackson’s defense. 

As Poepsel stated at his deposition, he did not believe Iler’s 
testimony was critical because the State had DNA evidence 
linking the victim’s blood to the clothing recovered from a 
vehicle used by Jackson. Miller testified that she saw Jackson 
wearing the same jacket within one-half hour of the shootings. 
Finally, one of the victims, Brewer, testified that Jackson shot 
Thornton from the back seat of the vehicle she was riding in 
and then chased her down the street. In light of such rock- 
hard evidence, it is unlikely that Iler’s belief that the shooter 
was left handed would have impressed the jury. Poepsel’s 
failure to specifically undermine Iler’s testimony did not preju- 
dice Jackson. 


(iv) Trial Counsel Was Not Ineffective for 
Failing to Object to .38-Caliber Bullets 

Jackson argues that Poepsel was ineffective in allowing the 
State to introduce two .38-caliber bullets and a gun case that 
police found while searching Jackson’s bedroom. Poepsel did 
file a pretrial motion seeking to suppress the items, ostensibly 
because they were seized illegally. The trial court denied the 
motion. Poepsel renewed this motion at trial, which the court 
overruled. Jackson now argues that Poepsel also should have 
objected to the evidence on relevancy grounds. Specifically, 
Jackson argues that the police reports show that the .38-caliber 
bullets recovered from Jackson’s house do not match the bullet 
fragments found at the scene. 

The police reports show that officers compared bullet frag- 
ments test-fired from a .44-caliber handgun with the bullet 
fragments recovered from the crime scene. The record does not 
reflect why this test was performed. But the police report was 
inconclusive as to whether the .44-caliber ammunition matched 
the bullet fragments at the scene. Inconclusive means that the 
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police could not conclude the killer used a .44-caliber handgun 
in the shootings of Thornton and Brewer. 

Obviously, an inconclusive comparison between the frag- 
ments recovered from the test-fired .44-caliber bullets and the 
fragments at the scene does nothing to disturb the inference 
that Jackson used a .38-caliber gun to commit the crime. Only 
a conclusive match would have supported Jackson’s claim that 
the .38-caliber bullets were irrelevant. As such, in contrast to 
Jackson’s claims, there is no inherent inconsistency in admit- 
ting the .38-caliber bullets found in Jackson’s home. Because 
we conclude Poepsel was not ineffective, Hart was not ineffec- 
tive for failing to raise the above issues. 


3. PROSECUTION’S ALLEGED FAILURE TO DISCLOSE 
POTENTIALLY EXCULPATORY EVIDENCE 

Jackson next argues that he is entitled to a new trial because 
the prosecution failed to disclose potentially exculpatory evi- 
dence. Specifically, Jackson points to four police reports in 
which several members of a drug conspiracy indicated that 
Donald Hughes, the conspiracy’s ringleader, wanted Thornton 
killed. Thornton apparently owed a large debt to Hughes, and 
as a result, Hughes ordered Thornton’s murder. 

In the report, Andrew Adams, an inmate at the Douglas 
County Correctional Center, overheard a telephone conversa- 
tion between Hughes and an individual named “Jason,” which 
is Thornton’s first name. An argument ensued during which 
Hughes demanded repayment of money and threatened “Jason.” 
Adams stated that “Jason” hung up on Hughes. Hughes then 
retrieved a telephone number from his jail cell and placed a call 
to an individual identified as “Mike,” a derivative of Jackson’s 
first name. Adams overheard Hughes direct “Mike” to “‘go 
ahead and take care of that business.’” After getting off the 
telephone, Hughes allegedly explained to Adams that he had 
fronted Thornton cocaine which Thornton had refused to pay 
for. Thornton was shot and killed shortly thereafter. Days later, 
Hughes and Adams were watching a news report about the 
shooting death of Thornton, after which Hughes told Adams, 
““T told you that’s how I take care of business, I told you he 
would be buried with it.’” Jackson argues that the prosecution’s 
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failure to disclose these reports violated his right to exculpa- 
tory evidence under the Due Process Clause and Nebraska 
statutory law. 


(a) Due Process Analysis 

[23-25] Under Brady v. Maryland,** a prosecutor who fails to 
turn over evidence “favorable to an accused upon request vio- 
lates due process where the evidence is material . . . to guilt.” 
The Court expanded this rule in United States v. Bagley.** Under 
Bagley, prosecutors have a duty to present material exculpatory 
evidence even if defense counsel never requests the evidence.* 
Favorable evidence is material if there is a reasonable prob- 
ability that, had the evidence been disclosed to the defense, the 
result of the proceeding would have been different.*° A reason- 
able probability of a different result is shown when the State’s 
evidentiary suppression undermines confidence in the outcome 
of the trial.*” This standard is identical to the prejudice prong of 
the Strickland test for ineffective assistance of counsel.** 

Poepsel testified that he did not see the reports before trial. 
The question is whether the State’s failure to supply Poepsel 
with the four police reports violated Jackson’s due process 
rights. The reports contain statements indicating that Jackson 
was one of several individuals who bought and sold drugs 
from a kingpin named “Hughes.” They indicate that Hughes 
called a man named “Mike” and ordered him to “ ‘take care of 
that business,” referring to Thornton, and that Thornton was 
shot and killed a day later. The only other individual named 
“Michael” in Hughes’ circle of drug dealers was incarcerated 


33 Brady v. Maryland, 373 U.S. 83, 87, 83 S. Ct. 1194, 10 L. Ed. 2d 215 
(1963). 


4 United States v. Bagley, 473 U.S. 667, 105 S. Ct. 3375, 87 L. Ed. 2d 481 
(1985). 


35 See, State v. Lykens, 271 Neb. 240, 710 N.W.2d 844 (2006) (citing Bagley, 
supra note 34). 


36 See id. 
37 Td. 


38 See supra note 24 and accompanying text. 
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in the Douglas County Correctional Center along with Hughes 
when the shootings occurred. 

Although Jackson claims that these reports open up the 
possibility that another individual named “Mike” was hired to 
kill Thornton, he ignores that the reports strongly suggest that 
Hughes hired Jackson to kill Thornton. As such, the reports 
not only fail to exculpate him, they provide the State with 
a motive. 

Beyond the reports, Jackson repeatedly refers to the pos- 
sibility that a search of Hughes’ jail cell may have revealed a 
telephone number to other individuals, any of whom may have 
been the individual Hughes ordered to kill Thornton. Such evi- 
dence would have been more likely to be material under Bagley 
than the police reports themselves. But there is no evidence that 
the police found any telephone numbers when they searched 
Hughes’ cell. The police report shows that police conducted a 
search of Hughes’ cell; however, there is no indication that they 
found any useful information. 


(b) Statutory Analysis 
[26] Jackson also claims that the prosecution’s failure to 
disclose the police reports violated his right to exculpatory 
evidence under Nebraska statutory law. In State v. Castor, we 
held that Nebraska’s disclosure statute*® is more exacting than 
federal due process requirements. In particular, we held that 
whether a prosecutor’s failure to disclose such evidence 
results in prejudice to the accused “depends on whether 
the information sought is material to the preparation 
of the defense, meaning that there is a strong indica- 
tion that such information will play an important role in 
uncovering admissible evidence, aiding preparation of 
witnesses, corroborating testimony, or assisting impeach- 
ment or rebuttal.”*! 


% State v. Castor, 257 Neb. 572, 599 N.W.2d 201 (1999). 
40 Neb. Rev. Stat. § 29-1912 (Reissue 1995). 


4! Castor, supra note 39, 257 Neb. at 585, 599 N.W.2d at 211 (emphasis omit- 
ted) (quoting State v. Kula, 252 Neb. 471, 562 N.W.2d 717 (1997)). 
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The standard under § 29-1912 for exculpatory evidence is 
slightly different from the due process standard announced in 
Bagley. Both standards require a showing that the nondisclosure 
prejudiced the defendant by preventing him or her from acquir- 
ing material evidence. Nebraska law, however, defines material- 
ity more broadly to apply to evidence which strongly indicates 
it would play an important role in preparing a defense.” Brady 
did not focus on the defendant’s ability to prepare for trial, 
because Brady was not a rule for discovery.*# 

It is plausible that having the police reports at trial might 
have prompted Jackson to request production of any telephone 
numbers or other evidence the police obtained from their search 
of Hughes’ jail cell. If true, then arguably, the police reports 
would have played an important role in uncovering admissible 
evidence. Yet, Jackson has not shown that the police recovered 
any such evidence from Hughes’ cell. So while disclosure of 
the police reports may have piqued Jackson’s interest in any 
evidence found in Hughes’ cell, at present, the record fails to 
show that officers did, in fact, find anything useful to Jackson’s 
case. So Jackson has failed to carry his burden to show that the 
State withheld any material exculpatory evidence. 


4. ALLEGED ERRONEOUS RULINGS BY TRIAL COURT 

Related to Jackson’s claim of prosecutorial misconduct is 
Jackson’s postconviction request that the district court compel 
the State to produce (1) evidence the police might have found 
in the search of Hughes’ jail cell and (2) records of Hughes’ 
telephone calls and visitors while he was in the Douglas 
County Correctional Center. Jackson believes that this informa- 
tion may uncover evidence that Hughes called or was visited by 
the individual whom he hired to kill Thornton. If true, Jackson 
believes that such information might strengthen his claim of 
prosecutorial misconduct and ultimately lead to a new trial. 

[27] The State objected to Jackson’s request on relevancy 
grounds, and the court overruled Jackson’s motion. The trial 
court has broad discretion in granting discovery requests and 


” See State v. Lotter, 255 Neb. 456, 586 N.W.2d 591 (1998) 
4 See State v. Brown, 214 Neb. 665, 335 N.W.2d 542 (1983). 
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errs only when it abuses its discretion.“* Whether the court 
erred in denying Jackson’s discovery request presents a more 
difficult issue than the propriety of the court’s refusal to grant 
Jackson’s request for a new trial. 

[28,29] We believe the information Jackson sought to dis- 
cover is relevant. We stated in State v. Oliva* that evidence 
is relevant if it tends in any degree to alter the probability of 
a material fact.*° In other words, relevancy requires only that 
“the degree of probativeness be something more than noth- 
ing.’*’? Evidence that Hughes may have been in contact with 
other individuals before Thornton was shot directly relates to 
the identity of the person he apparently hired to kill Thornton. 
Obviously, this is a material fact. Evidence that Hughes con- 
tacted other individuals makes it slightly more probable that 
one of those individuals was the shooter. More important, such 
evidence may well lead to other, more probative evidence. As 
such, this evidence is relevant. 

Nevertheless, a question exists as to whether Jackson can 
request this evidence. In State v. Thomas,*® we questioned 
whether a defendant could request discovery in a postconviction 
motion. We stated that we knew of no precedent that permits a 
defendant, in a postconviction proceeding, to request additional 
discovery which would facilitate making that same postconvic- 
tion claim.” This suggests that the Nebraska Postconviction Act 
merely gives a defendant the right to present evidence he already 
possesses.~’ If true, then Jackson’s requests would be barred. 

But a procedural rule, which prevented prisoners from seek- 
ing any discovery at the postconviction stage, would make 
Nebraska unique among American jurisdictions. Numerous 
jurisdictions allow discovery requests at the postconviction 


44 See State v. Thomas, 236 Neb. 553, 462 N.W.2d 862 (1990). 
® State v. Oliva, 228 Neb. 185, 422 N.W.2d 53 (1988). 

46 See id. 

47 See id. at 189, 422 N.W.2d at 55. 

48 Thomas, supra note 44. 
Td. 

3° Td. 
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stage so long as the request concerns relevant evidence.*! Other 
jurisdictions allow postconviction discovery more or less at the 
trial court’s discretion.*” A number of courts are more exacting 
and permit prisoners to seek discovery at the postconviction 
stage on a showing of good cause.°? Montana and the federal 
government, by statute and rule, respectively, also require 
a showing of good cause for discovery at the postconvic- 
tion stage.“ 

[30,31] The Nebraska Postconviction Act looks unfavorably 
on any attempts to rehash issues at the postconviction stage 
which were—or could have been—raised and disposed of at 
trial or on direct appeal. Thus, prisoners cannot seek discov- 
ery at the postconviction stage if the requested evidence could 
have been obtained at trial. But when a postconviction discov- 
ery request is for evidence that the defendant would not have 
known to request until after the trial, the postconviction stage is 
the prisoner’s first opportunity to make such a request. 

Such a circumstance could exist when a prosecutor with- 
held evidence before trial that, although not exculpatory on its 
own, might have led to the defendant’s discovery of exculpa- 
tory evidence. Perhaps there should be a limited exception to 


5! See, e.g., DeJesus v. State, 897 P.2d 608 (Alaska App. 1995); People v. 
Rodriguez, 914 P.2d 230 (Colo. 1996); Gibson v. U.S., 566 A.2d 473 (D.C. 
1989); State v. Ferguson, 20 S.W.3d 485 (Mo. 2000); State v. Jensen, 333 
N.W.2d 686 (N.D. 1983); State v. Ziebart, 268 Wis. 2d 468, 673 N.W.2d 369 
(Wis. App. 2003). 


» See, e.g., Marshall v. State, No. SCO5-2379, 2007 WL 4258618 (Fla. Dec. 
6, 2007); Raudebaugh v. State, 135 Idaho 602, 21 P.3d 924 (2001); Varney v. 
State, 475 N.W.2d 646 (Iowa App. 1991); Com. v. Daniels, 445 Mass. 392, 
837 N.E.2d 683 (2005) (construing Mass. R. Crim. P. 30(c) (2006)). 


3 See, e.g., Ex parte Land, 775 So. 2d 847 (Ala. 2000); Dawson v. State, 673 
A.2d 1186 (Del. 1996); Com. v. Carson, 590 Pa. 501, 913 A.2d 220 (2006); 
Personal Restraint of Gentry, 137 Wash. 2d 378, 972 P.2d 1250 (1999). 


4 See, Stanford v. Parker, 266 F.3d 442 (6th Cir. 2001); Mont. Code Ann. 
§ 46-21-201 (2007). 

3 See, e.g., State v. Luna, 230 Neb. 966, 434 N.W.2d 526 (1989); State v. 
Pratt, 224 Neb. 507, 398 N.W.2d 721 (1987); State v. Bean, 224 Neb. 278, 
398 N.W.2d 104 (1986). 
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Thomas® for discovery requests concerning evidence which the 
prosecution withheld from the defendant at trial when there is 
a reasonable possibility that the requested evidence, if it exists, 
could have resulted in a different outcome at trial. 

Nevertheless, the district court properly overruled Jackson’s 
discovery request even assuming such an exception to Thomas. 
The best that Jackson could hope for with his discovery request 
is evidence that Hughes had information for a different “Mike” 
who was known to do contract killings for Hughes. But even 
in this best-case scenario, such evidence would not be able 
to overcome the direct proof—DNA evidence and eyewitness 
testimony—linking Jackson to these crimes. As such, Jackson’s 
prosecutorial misconduct claim would not have undermined 
confidence in the outcome even if he obtained the evidence he 
sought from the prosecution. Therefore, while we might allow 
an exception to Thomas in the future, this is not the case. 


V. CONCLUSION 

Jackson’s claim that he received ineffective assistance of 
trial counsel is procedurally barred because he failed to raise 
that claim on direct appeal. Moreover, it appears that Jackson 
was not prejudiced by any of Poepsel’s allegedly deficient 
actions at the trial stage. This forecloses the possibility that 
Hart, Jackson’s appellate counsel, was ineffective for failing 
to bring an ineffective assistance of trial counsel claim on 
direct appeal. 

Jackson’s claim that his defense was prejudiced by the 
prosecution’s failure to disclose several police reports is also 
meritless. Jackson has failed to provide any support for his 
belief that the prosecution had material evidence which it with- 
held from him. He also failed to show that having those police 
reports at the trial stage would have led to other material excul- 
patory evidence. 

There is no merit to Jackson’s claim that the district court 
abused its discretion when it denied Jackson’s request for any 
evidence the police may have recovered regarding Hughes. 
While this information is relevant to Jackson’s claim that 


°° Thomas, supra note 44. 
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he was the victim of prosecutorial misconduct, the result of 
Jackson’s trial would not change even if Jackson was able to 
obtain and present the evidence he seeks from the prosecution. 
Therefore, the request was properly denied. 

Finally, we have considered Jackson’s other assignments of 
error and arguments and conclude that none of those issues 
have sufficient merit to warrant further discussion. 

AFFIRMED. 

HEavican, C.J., not participating. 


DorotHy CAGUIOA, INDIVIDUALLY AND AS SPECIAL ADMINISTRATOR 
OF THE EsTATE OF NicosiIo CAGUIOA, DECEASED, AND AS GUARDIAN 
OF JADE CAGUIOA, A MINOR, APPELLANT, V. THOMAS FELLMAN 
AND MaArtTIN MEYERS, DOING BUSINESS AS FELLMAN 
Meyers Boat VENTURES, APPELLEES. 

747 N.W.2d 623 


Filed April 18, 2008. No. S-06-1055. 


1. Summary Judgment: Appeal and Error. In reviewing a summary judgment, an 
appellate court views the evidence in a light most favorable to the party against 
whom the judgment is granted and gives such party the benefit of all reasonable 
inferences deducible from the evidence. 

2. Trial: Evidence: Appeal and Error. In determining the admissibility of evidence, 
the exercise of judicial discretion is implicit in determinations of relevancy and 
admissibility, and the trial court’s decision will not be reversed absent an abuse 
of discretion. 

3. Summary Judgment. Summary judgment is proper when the pleadings and 
evidence admitted at the hearing disclose that there is no genuine issue as to any 
material fact or as to the ultimate inferences that may be drawn from those facts 
and that the moving party is entitled to judgment as a matter of law. 

4. Negligence: Words and Phrases. Ordinary negligence is defined as the doing of 
something that a reasonably careful person would not do under similar circum- 
stances or the failing to do something that a reasonably careful person would do 
under similar circumstances. 

5. Negligence: Damages: Proximate Cause. In order to prevail in a negligence 
action, a plaintiff must establish the defendant’s duty to protect the plaintiff from 
injury, a failure to discharge that duty, and damages proximately caused by the 
failure to discharge that duty. 

6. Rules of Evidence: Expert Witnesses. Four preliminary questions must be 
answered in order to determine whether an expert’s testimony is admissible: 
(1) whether the witness qualifies as an expert pursuant to Neb. Evid. R. 702, 
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Neb. Rev. Stat. § 27-702 (Reissue 1995); (2) whether the expert’s testimony is 
relevant; (3) whether the expert’s testimony will assist the trier of fact to under- 
stand the evidence or determine a controverted factual issue; and (4) whether the 
expert’s testimony, even though relevant and admissible, should be excluded in 
light of Neb. Evid. R. 403, Neb. Rev. Stat. § 27-403 (Reissue 1995), because its 
probative value is substantially outweighed by the danger of unfair prejudice or 
other considerations. 


Appeal from the District Court for Douglas County: J RussELL 
Derr, Judge. Affirmed in part, and in part reversed and remanded 
for further proceedings. 


Joseph B. Muller and Ronald J. Palagi, of Law Offices of 
Ronald J. Palagi, P.C., L.L.O., for appellant. 


Dan H. Ketcham and Meredith J. Morgans, of Engles, 
Ketcham, Olson & Keith, P.C., for appellees. 


HEAVICAN, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, and 
McCormack, JJ. 


WRIGHT, J. 
NATURE OF CASE 

Nicosio Caguioa (Caguioa) drowned in Lake Powell, Utah. 
His widow, Dorothy Caguioa (Plaintiff), brought suit against 
the owners of the houseboat upon which Caguioa was a guest. 
The trial court granted the defendants’ motion for summary 
judgment. It concluded that the record did not demonstrate the 
defendants were negligent in their operation of the houseboat 
and that there was no factual dispute as to any wanton negli- 
gence on the part of the defendants. 


SCOPE OF REVIEW 

[1] In reviewing a summary judgment, an appellate court 
views the evidence in a light most favorable to the party against 
whom the judgment is granted and gives such party the ben- 
efit of all reasonable inferences deducible from the evidence. 
Peterson v. Ohio Casualty Group, 272 Neb. 700, 724 N.W.2d 
765 (2006). 

[2] In determining the admissibility of evidence, the exercise 
of judicial discretion is implicit in determinations of relevancy 
and admissibility, and the trial court’s decision will not be 
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reversed absent an abuse of discretion. Streeks v. Diamond Hill 
Farms, 258 Neb. 581, 605 N.W.2d 110 (2000). 


FACTS 

Thomas Fellman and Martin Meyers (collectively the defen- 
dants) invited Caguioa to Lake Powell to spend time on their 
houseboat. Caguioa accepted the invitation and flew to Lake 
Powell to meet the defendants. 

On August 20, 2001, while on the defendants’ houseboat, 
Caguioa decided to go for a swim and jumped off the house- 
boat into the water. He was not wearing a lifejacket, nor did he 
have any flotation device. Meyers, who was steering the house- 
boat, saw Caguioa swimming in the water immediately after 
he jumped. 

Meyers stated that he allowed the houseboat to drift the 
“length of a football field” or more from Caguioa. Meyers then 
started the houseboat and went back to get Caguioa. When 
Meyers got within approximately 50 feet of Caguioa, he turned 
off the engine, and Caguioa started to swim toward the left side 
of the houseboat. Meyers lost sight of Caguioa but stated that 
a passenger saw Caguioa approach the side of the houseboat 
and reach up. However, it was not possible to climb onto the 
houseboat at that location. 

As Meyers came down from the helm, he saw Caguioa not 
more than 10 feet from the right side of the houseboat. Caguioa 
was looking at Meyers but did not say anything. Caguioa then 
went under the water, bobbed back up, raised his right arm, and 
went straight down into the water. Meyers screamed, “Nick’s 
in trouble.” 

One passenger jumped into the water without a lifejacket. 
Another passenger retrieved snorkel gear from the back of the 
houseboat. Meyers radioed the National Park Service and stated 
that he had a man overboard. Efforts to rescue Caguioa were 
unsuccessful, and he drowned in the lake. 

Plaintiff sued the defendants, alleging general acts of negli- 
gence and a cause of action based upon 46 U.S.C. app. § 688 
(2000) (now codified at 46 U.S.C.A. § 30104 (West 2006)), 
commonly known as the Jones Act. The Douglas County 
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District Court granted summary judgment in favor of the defen- 
dants, and Plaintiff appeals. 


ASSIGNMENTS OF ERROR 
Plaintiff assigns, restated, that the trial court erred (1) 
in granting the defendants’ motion for summary judgment, 
because the court applied the wrong standard of care and the 
evidence showed a genuine issue of material fact, and (2) in 
excluding certain experts’ affidavits regarding the negligence 
of the defendants. 


ANALYSIS 

[3] Summary judgment is proper when the pleadings and 
evidence admitted at the hearing disclose that there is no genu- 
ine issue as to any material fact or as to the ultimate inferences 
that may be drawn from those facts and that the moving party 
is entitled to judgment as a matter of law. Peterson v. Ohio 
Casualty Group, 272 Neb. 700, 724 N.W.2d 765 (2006). 

The trial court stated that the defendants’ main basis for 
their motion for summary judgment was that the action was 
brought exclusively under the Jones Act, a type of workers’ 
compensation claim for seamen. Under the Jones Act, the duty 
is to provide employed seamen with safe and seaworthy condi- 
tions. In order for an action to be brought under the Jones Act, 
the plaintiff must show that he was employed by the defendant 
as a seaman. Second, the plaintiff must show that his injury 
occurred during the course of his employment. 

In their motion for summary judgment, the defendants 
claimed Caguioa was not an employee under the Jones Act 
and was not injured in the course of his employment. The 
trial court found that the evidence presented by the defendants 
established that Caguioa was not a seaman and was merely a 
guest on the houseboat, not a chef hired to prepare meals for 
the other passengers. This evidence was not controverted by 
Plaintiff, and to the extent that the action sought recovery based 
on the Jones Act, the defendants’ motion for summary judgment 
was sustained. 

The parties do not contest this issue, and it is not assigned 
as error on appeal. Therefore, the trial court’s granting of 
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summary judgment as to the action brought under the Jones 
Act is affirmed. 

The trial court also found that there were general allega- 
tions of wrongful death and negligence in addition to the claim 
raised under the Jones Act. The defendants argued that even if 
Plaintiff’s claim was based on general negligence, there was no 
evidence of negligence on the part of the defendants. 

The trial court analyzed the cause of action as if it were a 
claim based on premises liability. It relied upon Alexander v. 
Warehouse, 253 Neb. 153, 568 N.W.2d 892 (1997), in which 
the plaintiff was injured when he dove off a diving board 
and struck his head on the bottom of a swimming pool. In 
Alexander, the plaintiff was visiting residents of the apartment 
complex when the accident occurred. Because the plaintiff was 
a social guest, he was therefore considered a licensee. Under 
the law in effect at that time, an owner or occupant of a prem- 
ises owed only the duty to refrain from injuring a licensee by 
willful or wanton negligence. 

Alexander is inapplicable for two reasons: In the case at bar, 
Plaintiff’s claim is not based upon premises liability, and even 
if it were, the duty owed is that of reasonable care. In Heins 
v. Webster County, 250 Neb. 750, 552 N.W.2d 51 (1996), we 
abrogated the distinction between invitees and licensees and 
held that owners and occupiers of land owe a general duty of 
reasonable care to all lawful entrants. 

The trial court found that Caguioa was a guest and vol- 
untarily left the houseboat to swim. There was evidence that 
Caguioa could swim, that he knew where the ladders and safety 
equipment were located, and that the houseboat was in good 
operating condition. Based on these facts, the court concluded 
there was no evidence in the record to indicate that the defen- 
dants were negligent in the operation of the houseboat. It con- 
cluded that there was no evidence as to any wanton negligence 
or designed injury on the part of the defendants. 

We first address the standard of care to be applied in this 
negligence action. Generally, the owners and operators of 
boats and vessels have a duty to operate the boat in a careful 
and prudent manner. None of the parties have alleged that the 
law of the state where the accident occurred is different than 
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the law of Nebraska. In the absence of such a pleading, we 
conclude that the law of Utah is the same as that of Nebraska. 
“No person shall operate any motorboat or vessel. ..ina... 
negligent manner so as to endanger the life, limb, or property 
of any person.” Neb. Rev. Stat. § 37-1254 (Reissue 2004). 

[4] In Reed v. Reed, 182 Neb. 136, 153 N.W.2d 356 (1967), 
we recognized the duty of ordinary care in the operation of a 
vessel and a cause of action for negligently failing to observe 
such ordinary care. Ordinary negligence is defined as the 
doing of something that a reasonably careful person would 
not do under similar circumstances or the failing to do some- 
thing that a reasonably careful person would do under similar 
circumstances. Drake v. Drake, 260 Neb. 530, 618 N.W.2d 
650 (2000). 

[5] In order to prevail in a negligence action, a plaintiff 
must establish the defendant’s duty to protect the plaintiff from 
injury, a failure to discharge that duty, and damages proxi- 
mately caused by the failure to discharge that duty. National 
Am. Ins. Co. v. Constructors Bonding Co., 272 Neb. 169, 719 
N.W.2d 297 (2006). In order to be granted summary judgment, 
a defendant must show that one of the required elements of a 
plaintiff’s case cannot be established. In reviewing a summary 
judgment, an appellate court views the evidence in a light most 
favorable to the party against whom the judgment is granted 
and gives such party the benefit of all reasonable inferences 
deducible from the evidence. Peterson v. Ohio Casualty Group, 
272 Neb. 700, 724 N.W.2d 765 (2006). 

In the case at bar, the evidence presented on the motion for 
summary judgment created a genuine issue of material fact 
as to whether the defendants’ conduct breached their duty of 
ordinary care. The defendants allowed their houseboat to drift 
over 100 yards from Caguioa. They knew he did not have a 
lifejacket or flotation device with him. There was also evidence 
that the houseboat may have run over Caguioa. Thus, summary 
judgment was not proper. 

In addition, the trial court erroneously excluded the affidavits 
of Caguioa’s expert witnesses. The affidavit of David Smith, 
Ph.D., averred that he was a retired commander from the U.S. 
Coast Guard. He graduated from the U.S. Coast Guard Academy 
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in 1960 with a bachelor of science degree in naval science. Smith 
had 21 years of experience as a U.S. Coast Guard officer with 
assignments including “Chief of the Boating Safety Division, 
Second Coast Guard District, St. Louis,’ Missouri. He had been 
a member of the “National Water Safety Congress, Recreation 
and Parks Association, and the Safe Boating Council.” 

Based on his education, training, skills, and experience and 
his review of the National Park Service’s incident report and 
witness statements regarding the drowning, Smith stated that 
Meyers was negligent in his operation of the houseboat on Lake 
Powell in the following particulars: in allowing the houseboat 
to drift away from Caguioa, in failing to safely maneuver the 
houseboat back to retrieve Caguioa, and in failing to be prop- 
erly trained and prepared in rescue operations or have someone 
present onboard who was properly trained in rescue opera- 
tions. Smith opined that the above factors led to the death of 
Caguioa. Smith set forth his conclusions to a reasonable degree 
of certainty in his area of expertise. A similar affidavit was 
filed by Capt. Eugene Hickey, who had also graduated from the 
U.S. Coast Guard Academy with a bachelor of science degree 
in engineering. 

[6] Four preliminary questions must be answered in order 
to determine whether an expert’s testimony is admissible: (1) 
whether the witness qualifies as an expert pursuant to Neb. 
Evid. R. 702, Neb. Rev. Stat. § 27-702 (Reissue 1995); (2) 
whether the expert’s testimony is relevant; (3) whether the 
expert’s testimony will assist the trier of fact to understand 
the evidence or determine a controverted factual issue; and 
(4) whether the expert’s testimony, even though relevant and 
admissible, should be excluded in light of Neb. Evid. R. 403, 
Neb. Rev. Stat. § 27-403 (Reissue 1995), because its probative 
value is substantially outweighed by the danger of unfair preju- 
dice or other considerations. City of Lincoln v. Realty Trust 
Group, 270 Neb. 587, 705 N.W.2d 432 (2005); State v. Duncan, 
265 Neb. 406, 657 N.W.2d 620 (2003). 

In this case, the trial court excluded the affidavits of both of 
Caguioa’s expert witnesses because the 

resumes and curriculum vitae presented for these wit- 
nesses do not indicate that they are experts in the area of 


462 275 NEBRASKA REPORTS 


determining the negligence of a driver of a recreational 
boat, they do not indicate how their testimony is relevant, 
and, they do not indicate how they arrived at their opinions 
or state the basis for their opinions. 

The resumes and curricula vitae of Caguioa’s witnesses 
established that they were qualified as experts in matters involv- 
ing the operation and use of pleasure boats. Both graduated 
from the U.S. Coast Guard Academy, and each had extensive 
experience with boats, including more than 20 years of experi- 
ence as officers of the U.S. Coast Guard. 

The affidavits were offered to show the experts’ opinions 
that the defendants’ conduct was negligent because it did not 
conform to a standard of ordinary care. Their affidavits were 
relevant and were sufficient to establish the foundation for their 
opinions. The affidavits were not unfairly prejudicial. 


CONCLUSION 
We affirm the judgment of the trial court as to Plaintiff’s 
claim based on the Jones Act. However, for the reasons set 
forth above, we conclude that the trial court erred in grant- 
ing the defendants’ motion for summary judgment based on a 
cause of action for negligence. We reverse the judgment as to 
Plaintiff’s claims based on the alleged negligence of the defen- 
dants, and we remand the cause for further proceedings. 
AFFIRMED IN PART, AND IN PART REVERSED AND 
REMANDED FOR FURTHER PROCEEDINGS. 
Mitver-LerMaN, J., not participating. 


IVAN EICHER AND DELORES EICHER ET AL., APPELLEES, 
v. Mip AMERICA FINANCIAL INVESTMENT 
CORPORATION ET AL., APPELLANTS. 

748 N.W.2d 1 


Filed April 18, 2008. No. S-06-1206. 


1. Trial: Witnesses. In a bench trial of an action at law, the trial court is the 
sole judge of the credibility of the witnesses and the weight to be given 
their testimony. 


10. 


11. 


12. 


13. 


14. 
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Witnesses: Evidence: Appeal and Error. An appellate court will not reevaluate 
the credibility of witnesses or reweigh testimony but will review the evidence for 
clear error. 

Judgments: Appeal and Error. The trial court’s factual findings in a bench trial 
of an action at law have the effect of a jury verdict and will not be set aside unless 
clearly erroneous. 

____. In reviewing a judgment awarded in a bench trial of a law action, an 


appellate court does not reweigh evidence, but considers the evidence in the light 
most favorable to the successful party and resolves evidentiary conflicts in favor 
of the successful party, who is entitled to every reasonable inference deducible 
from the evidence. 

Judgments: Statutes: Appeal and Error. When an appeal calls for statutory 
interpretation or presents questions of law, an appellate court must reach an 
independent, correct conclusion irrespective of the determination made by the 
court below. 

Damages: Appeal and Error. The amount of damages to be awarded is a deter- 
mination solely for the fact finder, and its action in this respect will not be dis- 
turbed on appeal if it is supported by evidence and bears a reasonable relationship 
to the elements of the damages proved. 

Property: Valuation: Witnesses. A landowner is qualified to testify to the fair 
market value of his or her own property. 

Courts: Judgments: Time. A district court can modify a judgment or order 
issued in a prior term only if it has specific statutory authority to do so. 
Statutes: Time: Words and Phrases: Appeal and Error. “Pendency” in Neb. 
Rev. Stat. § 25-2001(3) (Cum. Supp. 2006) refers to the period of time after 
notice of appeal has been filed but before the parties have submitted the case 
at argument. 

Judgments: Time: Words and Phrases. “Submitted for decision” in Neb. Rev. 
Stat. § 25-2001(3) (Cum. Supp. 2006) refers to the period after the case was sub- 
mitted at oral argument but before the court’s opinion has issued. 

Courts: Judgments: Time: Appeal and Error. Under Neb. Rev. Stat. § 25-2001(3) 
(Cum. Supp. 2006), a district court may freely correct clerical errors after notice 
of appeal has been filed up until the time the parties submit the case at the conclu- 
sion of arguments. 

Consumer Protection. The Consumer Protection Act only applies to unfair or 
deceptive practices which affect the public interest. 

Actions: Fraud: Proof. To set forth a prima facie case of fraudulent misrepresen- 
tation, one must show (1) that a representation was made; (2) that the representa- 
tion was false; (3) that when made, the representation was known to be false or 
made recklessly without knowledge of its truth and as a positive assertion; (4) 
that it was made with the intention that it should be relied upon; (5) that the party 
reasonably did so rely; and (6) that he or she suffered damage as a result. 
Contracts: Fraud: Presumptions. The general rule that an individual’s knowledge 
of a contract’s contents is presumed once the individual signs it applies only in the 
absence of fraud. 
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15. Contracts: Fraud. The doctrine that the carelessness or negligence of a party in 
signing a writing estops him or her from afterward disputing the contents of such 
writing is not applicable in a suit thereon between the original parties thereto 
when the defense is that such writing, by reason of fraud, does not embrace the 
contract actually made. 

16. Damages: Proof. Nebraska law only requires a plaintiff to prove his or her damages 
to a reasonable certainty; it does not require proof beyond all reasonable doubt. 

17. Conspiracy: Words and Phrases. A civil conspiracy is a combination of two or 
more persons to accomplish by concerted action an unlawful or oppressive object, 
or a lawful object by unlawful or oppressive means. 

18. Actions: Conspiracy. A civil conspiracy is only actionable if the alleged con- 
spirators actually committed some underlying misconduct. 

19. Conspiracy: Corporations: Pleadings. To pursue a claim of civil conspiracy 
where the allegations involve a conspiracy between the corporation and its corpo- 
rate employees, the petition must allege that the latter are acting outside the scope 
of their authority or other than in the normal course of their corporate duties. 


Appeal from the District Court for Douglas County: PETER C. 
BatAILLon, Judge. Affirmed. 


David A. Domina and Elias T. Xenos, of Domina Law Group, 
P.C., L.L.O., for appellants. 


Mark C. Laughlin, Andrea F. Scioli, and Tamara D. Borer, of 
Fraser Stryker, P.C., L.L.O., for appellees. 


HEAVICAN, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCormack, and MILLER-LERMAN, JJ. 


HEavican, C.J. 
I. INTRODUCTION 

William Street and David Welton, along with 11 other home 
mortgagors (collectively plaintiffs), brought various claims 
against Mid America Financial Investment Corporation (Mid 
America), Scott Bloemer, and Elaina Hollingshead (collec- 
tively defendants) in the district court for Douglas County. The 
district court found that defendants were liable to all the mort- 
gagors except Welton and Street. The court found that Welton 
suffered no damage as a result of defendants’ misconduct and 
that Street’s claims were barred entirely by collateral estoppel. 
On appeal, we upheld the district court’s findings regarding the 
other plaintiffs, but reversed the district court’s determinations 
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and remanded the cause regarding Street and Welton.’ On 
remand, the court ruled in favor of both Street and Welton, 
awarding each damages, attorney fees, and costs. Defendants 
now appeal, and for reasons set forth below, we affirm. 


Il. BACKGROUND 

In May 2001, Street, Welton, and numerous other individu- 
als sued defendants based on an allegedly deceptive scheme to 
defraud homeowners out of their homes. Using Mid America 
as their alter ego, Bloemer and Hollingshead would contact 
homeowners facing imminent foreclosures and offer to help 
the homeowners by loaning them the money needed to avoid 
foreclosure. However, under the terms of the forms Bloemer 
and Hollingshead encouraged the homeowners to sign, Mid 
America would acquire title to the homes by warranty deed. 
When the homeowners would fail to make the scheduled pay- 
ments to Mid America, defendants would evict the homeown- 
ers. As a result, the homeowners lost their homes and any 
equity they had therein. 

After a bench trial, the district court found that defen- 
dants had engaged in a civil conspiracy to defraud plaintiffs 
out of their homes and that this conduct violated Nebraska’s 
Consumer Protection Act (CPA). Accordingly, the district court 
entered judgments in favor of plaintiffs, but specifically denied 
relief to Welton and Street for the reasons set forth above. 

On appeal, we affirmed the district court’s judgment regard- 
ing plaintiffs’ claims of civil conspiracy and violations of the 
CPA. However, we reversed the district court’s decision to 
dismiss Street’s claims and remanded the cause with direc- 
tions to adjudicate the merits of those claims. We also reversed 
the district court’s finding that Welton did not suffer damages 
and remanded the cause with directions “to award damages 
to Welton in an amount which it shall determine from the 
existing record.”* 


' See Eicher v. Mid America Fin. Invest. Corp., 270 Neb. 370, 702 N.W.2d 
792 (2005). 


> Td. at 390, 702 N.W.2d at 811. 
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On remand, the district court found that Welton was entitled 
to $35,532.40 in damages. The court based this figure on 
Welton’s testimony that the fair market value of his property 
was $80,000 at the time of the Mid America transaction. 
The balance on the mortgage at the time was $41,000, which 
left Welton with $39,000 in equity in the home. The court 
found that Mid America paid a mortgage reinstatement fee 
of $5,947.80 and made $13,029.92 in mortgage payments for 
a total of $18,977.72. However, Welton made $15,330.12 in 
“loan” payments to Mid America, leaving Mid America with an 
interest of only $3,647.60 in the home. Accordingly, the court 
awarded Welton $35,532.40 in damages. 

In that same order, the court also awarded Welton attorney 
fees in the amount of $12,108.20 and cited Neb. Rev. Stat. 
§ 87-303 (Reissue 1999) as the basis for that award. It is worth 
noting at this juncture that § 87-303 pertains to Nebraska’s 
Uniform Deceptive Trade Practices Act (UDTPA), yet Welton’s 
judgment was based on the CPA. 

Regarding Street, the district court found that he, too, was 
the victim of a civil conspiracy to commit fraudulent misrepre- 
sentation as well as violations of the CPA. The court calculated 
Street’s damages at $35,478.98. This figure was based on Street’s 
testimony that his home had a fair market value of $75,000 at 
the time of the Mid America transaction. Mid America paid 
$5,260.95 to reinstate the mortgage and $35,910.07 in mortgage 
payments for a total of $41,171.02. The court found that Street 
made one “loan” payment to Mid America of $800. The court 
also found that Street incurred $850 in damages when he was 
forced to move his family into a motel for a 17-day period after 
Mid America evicted him and his family. 

As with Welton, the court awarded Street $12,108.20 in attor- 
ney fees. Once again, the court based the award on § 87-303, 
a section pertaining to the UDTPA, despite the fact that Street, 
like Welton, secured relief under the CPA. 

Defendants filed notice of appeal on October 26, 2006, and 
submitted their opening brief on January 16, 2007. Shortly 
thereafter, the district court recognized that it mistakenly cited 
a section of the UDTPA rather than the CPA as the basis 
for Welton and Street’s attorney fee awards. Accordingly, on 


EICHER v. MID AMERICA FIN. INVEST. CORP. 467 
Cite as 275 Neb. 462 


January 26, 2007, the district court issued a pair of orders nunc 
pro tunc explaining its mistake and making clear that attorney 
fees were awarded under the CPA. 


Il. ASSIGNMENTS OF ERROR 


1. ASSIGNMENTS REGARDING WELTON 
Regarding Welton, defendants assign, restated and renum- 
bered, that the district court erred (1) by miscalculating the 
amount of Welton’s damages and (2) in awarding Welton 
attorney fees. 


2. ASSIGNMENTS REGARDING STREET 
Regarding Street, defendants assign, restated and renum- 
bered, that the district court erred by finding that (1) defendants’ 
transaction with Street violated the CPA, (2) Street successfully 
proved a case of fraudulent misrepresentation, (3) a civil con- 
spiracy existed on the part of Bloemer and Hollingshead, and 
(4) Street was entitled to attorney fees. 


IV. STANDARD OF REVIEW 

[1-3] In a bench trial of an action at law, the trial court 
is the sole judge of the credibility of the witnesses and the 
weight to be given their testimony.* An appellate court will not 
reevaluate the credibility of witnesses or reweigh testimony 
but will review the evidence for clear error.* Similarly, the trial 
court’s factual findings in a bench trial of an action at law have 
the effect of a jury verdict and will not be set aside unless 
clearly erroneous.° 

[4,5] In reviewing a judgment awarded in a bench trial of 
a law action, an appellate court does not reweigh evidence, 
but considers the evidence in the light most favorable to the 
successful party and resolves evidentiary conflicts in favor of 
the successful party, who is entitled to every reasonable infer- 
ence deducible from the evidence.® When an appeal calls for 


3 See Eicher, supra note 1. 
+ See id. 
> See Broekemeier Ford v. Clatanoff, 240 Neb. 265, 481 N.W.2d 416 (1992). 


® Td. See Eicher, supra note 1. 
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statutory interpretation or presents questions of law, an appel- 
late court must reach an independent, correct conclusion irre- 
spective of the determination made by the court below.’ 

[6] The amount of damages to be awarded is a determina- 
tion solely for the fact finder, and its action in this respect 
will not be disturbed on appeal if it is supported by evidence 
and bears a reasonable relationship to the elements of the 
damages proved.* 


V. ANALYSIS 


1. WELTON JUDGMENT 

Defendants raise two arguments regarding the judgment in 
favor of Welton. First, defendants argue that the district court 
erred in calculating the amount of Welton’s damages. Second, 
defendants claim that the district court’s award of attorney fees 
should not stand because the original basis for the award—the 
UDTPA—was erroneous and the court’s attempt to change that 
mistake through an order nunc pro tunc was invalid. We address 
each argument in turn. 


(a) Damage Computation 
Defendants argue that the district court made two errors when 
calculating Welton’s damages. First, they claim that the district 
court neglected to credit them with the value of the repairs they 
made to Welton’s home. Second, defendants claim that the dis- 
trict court erred in identifying the fair market value of Welton’s 
home at the time of the transaction with Mid America. 


(i) Repairs 
Our review of defendants’ argument that the district court 
did not properly credit them for repairs made to Welton’s 
home is hamstrung by their failure to adequately develop that 
claim. Defendants simply assert that they were not given ade- 
quate credit for the repairs even though “[t]he trial court knew 
from the uncontroverted evidence, admitted by Welton, that 


7 Webb v. American Employers Group, 268 Neb. 473, 684 N.W.2d 33 
(2004). 

8 See Bradley T. & Donna T. v. Central Catholic High Sch., 264 Neb. 951, 653 
N.W.2d 813 (2002). 
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his property was improved by [defendants].’? This assertion, 
however, is not accompanied by any cite to the record, nor do 
defendants specify the exact repairs to which they refer. 

The district court’s order may provide a clue as to the repairs 
at issue. In its order, the court discussed repairs made to the 
sidewalk in front of Welton’s home. The court found that defen- 
dants did, in fact, spend roughly $2,000 to have a third party 
deliver and pour cement in front of Welton’s home. But the 
district court also found that Welton had to remove the old side- 
walk and set the forms in which the new cement was poured. 

Because both parties contributed to those repairs through 
money or labor, the district court declined to credit either party 
with the value of those improvements. Defendants have not 
pointed to any evidence in the record which would undermine 
Welton’s testimony or the significance that the district court 
attached to it. Accordingly, this argument is without merit. 


(ii) Valuation of Welton’s Home 

Defendants next argue that the court erred when it con- 
cluded that Welton’s home had a fair market value of $80,000 
at the time of the Mid America transaction. Instead, defendants 
believe the home was worth no more than $65,000. 

The district court drew the $80,000 figure from Welton’s own 
testimony. Defendants’ $65,000 figure is drawn from the testi- 
mony of Bloemer, one of the defendants in this case. Apparently, 
Bloemer has some expertise in real estate. Defendants believe, 
therefore, that the district court should have relied on his 
appraisal rather than that of Welton, a lay witness without sig- 
nificant knowledge about real estate. 

[7] But we have long held that a landowner is qualified to 
testify to the fair market value of his or her own property.'? And 
while testimony of an expert in real estate may sometimes be 
more reliable regarding the value of property than testimony 
from a lay witness, that would not be true where the trial court 
had reason to doubt the expert’s credibility. The district court 


° Brief for appellants at 26. 


'0 See Smith v. Papio-Missouri River NRD, 254 Neb. 405, 576 N.W.2d 797 
(1998). 
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specifically found that Bloemer was not credible. Any addi- 
tional skill that Bloemer had in identifying property values was 
rendered moot as a result. We cannot reassess the credibility of 
witnesses on appeal'' and therefore conclude that defendants’ 
argument in this regard is without merit. 


(b) Attorney Fees 

In defendants’ opening brief filed with this court on January 
16, 2007, they argued that Welton’s attorney fee award was not 
valid because it was based on the UDTPA, while Welton’s judg- 
ment was based on the CPA. However, on January 26, 2007, the 
district court issued an order nunc pro tunc, pursuant to Neb. 
Rev. Stat. § 25-2001(3) (Cum. Supp. 2006). In that order, the 
court explained that it had accidentally cited the UDTPA when 
it awarded Welton attorney fees. The court made clear that it 
had intended to cite to the CPA instead. 

In response, defendants contend that the order nunc pro 
tunc is not valid and that Welton’s attorney fee award must 
be reversed. Defendants’ arguments in this regard are twofold. 
First, defendants believe the timeframe for issuing an order 
nunc pro tunc under § 25-2001(3) had lapsed before the court 
actually issued the order. Second, defendants argue that the 
defect in the original order was not a true “clerical error’ and 
therefore not the sort of error correctable under § 25-2001(3). 
We address each argument in turn below. 


(i) Timing 

Defendants point out that a district court’s ability to make 
subsequent changes to orders after they have been issued 
diminishes considerably when the term in which the order was 
issued has ended.” A district court’s term coincides with the 
calendar year.'* The district court’s order nunc pro tunc was 
issued January 26, 2007, and attempts to correct an error in an 
order issued September 29, 2006. 


Eicher, supra note 1. 


2 See Emry v. American Honda Motor Co., 214 Neb. 435, 334 N.W.2d 786 
(1983). 


3 See Hartman v. Hartman, 265 Neb. 515, 657 N.W.2d 646 (2003). 
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[8] Nonetheless, defendants mischaracterize the scope of a 
district court’s authority in this regard. A district court’s author- 
ity to modify prior orders does not end entirely with the con- 
clusion of the term. Rather, what ends at the conclusion of the 
term is the district court’s virtually unlimited ability to modify 
orders issued therein.'* Thereafter, a district court can modify a 
judgment or order issued in a prior term only if it has specific 
statutory authority to do so. The various scenarios enumerated in 
§ 25-2001— including § 25-2001(3)—provide such authority.'° 

Even assuming § 25-2001(3) allowed the district court to 
correct an order issued in the prior term, defendants contend 
that the district court did not follow the timing requirements 
in that section. Section 25-2001(3) provides, in pertinent part, 
“During the pendency of an appeal, [clerical] mistakes may be 
so corrected before the case is submitted for decision in the 
appellate court, and thereafter while the appeal is pending may 
be so corrected with leave of the appellate court.’'® 

To define “pendency” and “submitted for decision,” defen- 
dants rely on Neb. Rev. Stat. § 25-1912(4) (Cum. Supp. 2006). 
That section provides that a district court is divested of juris- 
diction when a party perfects an appeal by filing notice of that 
appeal in the district court. At that time, jurisdiction shifts from 
the district court to the appellate court. In so arguing, defendants 
suggest that “pendency” and “submitted for decision” are syn- 
onymous with filing notice of appeal. Accordingly, defendants 
essentially contend that any orders pursuant to § 25-2001(3) 
which come after notice of appeal has been filed would be void 
unless the district court obtained leave of the appellate court. 
Because the district court did not obtain leave from this court 
when it issued its order nunc pro tunc, the order would be void 
under defendants’ reading of § 25-2001(3). 

[9,10] But defendants’ interpretation of § 25-2001(3) is fore- 
closed by the fact that § 25-2001(3) very clearly contemplates 
two distinct periods during the appellate process. In our view, 


4 See First Nat. Bank v. First Trust Co., 145 Neb. 147, 15 N.W.2d 386 
(1944). 


'S See State ex rel. Ward v. Pape, 237 Neb. 283, 465 N.W.2d 760 (1991). 
'6 § 25-2001(3). 
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“pendency” in § 25-2001(3) refers to the period of time after 
notice of appeal has been filed but before the parties have sub- 
mitted the case at argument. “[S]ubmitted for decision” refers, 
therefore, to the period after the case was submitted at oral 
argument but before the court’s opinion has issued. 

[11] Under § 25-2001(3), a district court may freely correct 
clerical errors after notice of appeal has been filed up until 
the time the parties submit the case at the conclusion of argu- 
ments. After that time, the district court must obtain leave of 
the appellate court to fix a clerical error in a prior order. It is 
worth noting that the Court of Appeals has already interpreted 
and applied § 25-2001(3) in this fashion."’ 

Because this case had not yet been submitted when the dis- 
trict court attempted to correct the mistake in Welton’s attorney 
fee award by issuing an order nunc pro tunc, the district court 
did not need leave from this court to issue that order. Therefore, 
assuming that the court’s order nunc pro tunc concerns a cleri- 
cal error in its prior order, the order was valid. The next ques- 
tion, then, is whether the district court’s accidental citation 
to the UDTPA instead of the CPA can be characterized as a 
“clerical error.” 


(ii) Nature of District Court’s Original Error 

Defendants claim that the district court’s citation to the 
UDTPA instead of the CPA is not a true clerical error and, 
therefore, that § 25-2001(3) does not permit the order nunc 
pro tunc. The district court itself explained that it “mistakenly” 
cited the UDTPA in its prior order through “oversight.” This 
explanation finds support in the fact that the court made the 
exact same mistake in the original judgment that we affirmed 
on the first appeal in this case. 

In the initial order following the first trial of this case, the 
district court awarded attorney fees under the CPA. “However, 
in its order following the subsequent hearing, the court referred 
to a provision in the UDTPA which permits an award of attor- 
ney fees to a prevailing party.’'* Then, while the parties were 


'7 See State v. Ziemann, 14 Neb. App. 117, 705 N.W.2d 59 (2005). 
'8 Eicher, supra note 1, 270 Neb. at 382, 702 N.W.2d at 806. 
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submitting their briefs in the first appeal in this case, the district 
court issued “an order nunc pro tunc declaring that the award of 
attorney fees was pursuant to the CPA and that the reference to 
the UDTPA was a clerical error.’!? A nearly identical sequence 
of events occurred before and during the present appeal. It 
seems doubtful that the district court wanted to incite another 
“confusing sequence of events’””? by intentionally referring to 
the UDTPA a second time. 

Nor do we think it significant that the court did not spe- 
cifically refer to its error as a “clerical error.’ Such errors 
are defined as errors which result “from a minor mistake or 
inadvertence” especially in “writing or copying something.””! 
There is perhaps no better description of what transpired here 
than that. Accordingly, we conclude that the reference to the 
UDTPA in Welton’s attorney fee award was the product of a 
clerical error and that the court had authority to change it pur- 
suant to § 25-2001(3). 


2. STREET JUDGMENT 


(a) CPA Violation 

[12] Regarding Street, defendants first argue that the district 
court erred in finding that any misconduct on their part amounted 
to a violation of the CPA. The CPA’s scope is limited to “the 
sale of assets or services and any commerce directly or indi- 
rectly affecting the people of the State of Nebraska.” Based on 
that language, we have held that the CPA only applies to unfair 
or deceptive practices which affect the “public interest.” 

Drawing on that phrase, defendants contend that the CPA 
should not apply here because the transaction involved only 
Street and the named defendants, not the public at large. In 
this way, defendants believe this case is similar to Nelson v. 


9 Td. at 374, 702 N.W.2d at 801. 

0 Td. at 382, 702 N.W.2d at 806. 

21 Black’s Law Dictionary 582 (8th ed. 2004). 
22 Neb. Rev. Stat. § 59-1601(2) (Reissue 2004). 


23 See Nelson v. Lusterstone Surfacing Co., 258 Neb. 678, 683, 605 N.W.2d 
136, 141 (2000). 
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Lusterstone Surfacing Co.** In Nelson, we held that the CPA 
did not apply to the allegedly fraudulent sale of a single Jeep 
vehicle between a corporation and a private citizen. 

Notably, defendants made the exact same argument with 
respect to the other plaintiffs in this case during the first appeal. 
Although we did not elaborate on our rationale at the time, it 
is clear that we found defendants’ CPA argument unavailing, 
since we concluded that “plaintiffs are entitled to recover their 
damages and attorney fees under their alternative theories of 
fraud and violation of the CPA.’* We see no reason to alter that 
conclusion now. 

Nor is it significant that Street’s claim was litigated sepa- 
rately from the remainder of plaintiffs’ claims. Street would 
have recovered along with those plaintiffs but for the district 
court’s mistaken conclusion that his claim was procedurally 
barred. Street’s claim depends on the same allegations raised 
by the other plaintiffs—that is, that defendants engaged in a 
pattern of calculated conduct intended to defraud numerous 
citizens of this state of their homes. We find no merit in defen- 
dants’ contention that the CPA does not apply to their transac- 
tion with Street. 


(b) Fraudulent Misrepresentation 

[13] Defendants next argue that the district court erred in 
neglecting to recognize Street’s failure to prove a case of 
fraudulent misrepresentation. To set forth a prima facie case of 
fraudulent misrepresentation, one must show (1) that a repre- 
sentation was made; (2) that the representation was false; (3) 
that when made, the representation was known to be false or 
made recklessly without knowledge of its truth and as a positive 
assertion; (4) that it was made with the intention that it should 
be relied upon; (5) that the party reasonably did so rely; and (6) 
that he or she suffered damage as a result.*° Defendants believe 


24 Td, 

°5 Eicher, supra note 1, 270 Neb. at 390, 702 N.W.2d at 811 (emphasis 
supplied). 

6 Eicher, supra note | (citing Agri Affiliates, Inc. v. Bones, 265 Neb. 798, 660 
N.W.2d 168 (2003)). 
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that Street failed to prove several of these elements. We review 
each of defendants’ arguments in the subsections that follow. 


(i) Existence of False Statement of Fact 

Street claimed at trial that defendants made numerous false 
statements that the transaction with Mid America was a loan 
and not a sale. Defendants point out, however, that the only 
real evidence of such statements is Street’s own “self-serving” 
testimony.”’ But despite the potential for bias, the district 
court found that Street was a credible witness. Moreover, the 
only evidence that contradicts Street’s testimony is testimony 
by Bloemer and Hollingshead, two of the defendants. This 
evidence carries the same potential for bias, and the dis- 
trict court specifically found that Bloemer and Hollingshead 
were not credible. The district court did not err in relying 
on Street’s testimony regarding the existence of false fac- 
tual statements. 


(ii) Reasonable Reliance 

[14,15] Defendants next suggest that Street did not reason- 
ably rely on their false statements of fact because he signed 
forms which clearly indicated that the transaction was a sale, 
not a loan as Street claims he was told. But at trial, Street 
testified that he did not read the forms before signing them. 
The general rule that an individual’s knowledge of a contract’s 
contents is presumed once the individual signs it “applies only 
in the absence of fraud.”’’* Or, as we said in the first appeal in 
this case, 

“The doctrine that the carelessness or negligence of a 
party in signing a writing estops him from afterwards dis- 
puting the contents of such writing is not applicable in a 
suit thereon between the original parties thereto when the 
defense is that such writing, by reason of fraud, does not 
embrace the contract actually made.””’ 


°7 Brief for appellants at 17. 
°8 Eicher, supra note 1, 270 Neb. at 379, 702 N.W.2d at 804. 
9 Td. (quoting West v. Wegner, 172 Neb. 692, 111 N.W.2d 449 (1961)). 
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Because the district court specifically found that Street was 
fraudulently induced to sign the sale agreements with Mid 
America, he is not charged with constructive knowledge of 
their contents. Accordingly, it is irrelevant whether those agree- 
ments clearly identified the transaction as a sale. 


(iii) Actual Reliance 

Defendants next argue that even if it would have been rea- 
sonable for Street to rely on their false statements, there is 
proof that Street did not actually do so. In this regard, defen- 
dants point out that Street’s home was listed as sold on his 1998 
tax return. The desired inference is that Street knew his home 
had been sold and held it out as such. 

However, Street testified at trial that he did not list the sale 
of his home on his tax return. Street first realized that his home 
was so listed when he reviewed the tax documents in May 2002 
while preparing for trial. As Street explained, Mid America 
mailed him various tax-related documents early in 1999. Street 
apparently did not review these documents himself. Instead, 
Street took those and his other tax documents to a local office 
of “Professional Bookkeeping Service” (PBS) and asked them 
to prepare his tax return. When PBS completed Street’s tax 
return, Street signed and mailed the return without reviewing 
it. Street also claims that he never spoke to any PBS employees 
about the contents of his tax return. Therefore, according to 
Street’s testimony, he did not personally report the sale of his 
home on his 1998 tax return. The district court found Street to 
be a credible witness, and we cannot disturb that determina- 
tion on appeal. Accordingly, the tax return does not support the 
inference that Street knew his transaction with Mid America 
was a Sale and not a loan. 


(iv) Causation 
Defendants also contend that any fraud on their part did not 
cause Street to suffer damages because Street’s home would 
have been foreclosed upon but for their intervention. In support 
of this argument, defendants offer Street’s testimony wherein 
he concedes that he was not planning to take any steps to 
prevent foreclosure before Mid America contacted him. But 
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the suggestion that Street’s home would have been foreclosed 
without their intervention reflects a fundamental misunder- 
standing of the proper causal inquiry in this case. 

Street has not alleged that Mid America caused him to lose 
his home. Rather, Street alleged that Mid America caused him 
to lose his home and any equity he had invested in it. As the 
district court found, Street’s home had a fair market value of 
approximately $75,000, with $41,171.02 remaining on his mort- 
gage. This left Street with $33,828.98 in equity in his home. 
Even a foreclosure of Street’s home would have permitted him 
to recover some if not all of that equity. By fraudulently induc- 
ing Street to convey his home to them, Mid America caused 
Street to lose his home and as much as $33,828.98 in equity. 


(v) Damages 

Defendants’ final argument regarding Street’s claim of fraud- 
ulent misrepresentation concerns damages. First, defendants 
claim that the district court erred when it relied on Street’s 
testimony on his home’s fair market value. Second, defen- 
dants claim that Street did not prove his damages with suffi- 
cient specificity. 

Defendants’ first argument is identical to the argument they 
made regarding the district court’s decision to base Welton’s 
damages on Welton’s assessment of the fair market value of his 
own home instead of Bloemer’s testimony. Again, as a land- 
owner, Street—like Welton—was qualified to testify as to the 
value of his property.*? And while Bloemer may have had more 
knowledge of the real estate market, the court found that unlike 
Street, Bloemer was not trustworthy. Accordingly, the court did 
not err in relying on Street’s testimony to identify the fair market 
value of Street’s home. 

[16] As for the second argument, defendants point out that 
Street did not show how much he would have received for his 
home at a foreclosure sale. As such, defendants contend that 
Street did not prove his damages with the degree of specificity 
that the law requires. But Nebraska law only requires a plaintiff 
to prove his or her damages to a reasonable certainty; it does 


3° See Smith, supra note 10. 
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not require proof beyond all reasonable doubt.*! The district 
court’s computation was a reasonable estimate of Street’s dam- 
ages based on the estimated value of his home, less the amount 
owed on his mortgage. This was the exact same method that we 
used in the first appeal of this case to speculate whether Welton 
had suffered any damages.** While it is true that Street did not 
prove that his home would have earned its full estimated value 
at the foreclosure sale, such proof is not needed to generate a 
reasonably certain estimate of his damages. 


(c) Civil Conspiracy 

[17] Defendants next contend that the district court erred in 
finding in favor of Street on his allegation of civil conspiracy. 
A civil conspiracy is a combination of two or more persons 
to accomplish by concerted action an unlawful or oppressive 
object, or a lawful object by unlawful or oppressive means.* 
Defendants argue that Street’s civil conspiracy claim was defi- 
cient in numerous respects. 


(i) Underlying Civil Violation 

[18] First, defendants argue that they cannot be held liable 
for a civil conspiracy because they did not commit any under- 
lying violations. A civil conspiracy is only actionable if the 
alleged conspirators actually committed some underlying mis- 
conduct.** But as set forth above, we affirm the district court’s 
conclusion that defendants violated the CPA and committed 
fraudulent misrepresentation. There are, therefore, multiple 
underlying violations to support a claim of civil conspiracy. 


(ii) Specificity in Pleadings 
[19] Defendants next argue that the district court erred in 
failing to recognize that Street did not properly allege a civil 
conspiracy. To pursue a claim of civil conspiracy where, as 


31 See Pribil v. Koinzan, 266 Neb. 222, 665 N.W.2d 567 (2003). 

? See Eicher, supra note 1. 

33 Td. (citing Four R Cattle Co. v. Mullins, 253 Neb. 133, 570 N.W.2d 813 
(1997)). 

34 See Treptow Co. v. Duncan Aviation, Inc., 210 Neb. 72, 313 N.W.2d 224 
(1981). 
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here, the allegations involve a conspiracy between the corpora- 
tion and its corporate employees, the petition must allege that 
the latter are acting outside the scope of their authority or other 
than in the normal course of their corporate duties.** Defendants 
believe Street failed to do so in his pleadings and was therefore 
estopped from pursuing that claim at trial. 

But the portion of Street’s pleadings which set forth a claim 
of civil conspiracy is identical to the pleadings filed by each of 
the other plaintiffs in this case. In disposing of defendants’ first 
appeal, we held that such language was “sufficient to set forth 
a claim of conspiracy among all three defendants.’”*° 

Defendants attempt to escape the force of that conclusion by 
arguing that it contradicts our decision in Upah v. Acona Bros. 
Co.*’ In Upah, we held that a plaintiff was estopped from pur- 
suing a civil conspiracy claim due to a deficiency in the plead- 
ings. But there is a notable difference between the pleadings at 
issue here and the pleadings in Upah. 

In Upah, the pleadings alleged that defendants’ wrong- 
ful actions “‘were done within the scope of their corporate 
duties.’”** This presented an obvious problem because, as 
explained above, a claim of civil conspiracy requires exactly 
the opposite—an allegation that defendants’ wrongful actions 
were done outside the scope of their authority. But the 
pleadings involved in this case do not present such an inher- 
ent contradiction. The pleadings here allege that Bloemer and 
Hollingshead used the Mid America corporate entity as their 
“alter ego” and a “conduit” through which they defrauded the 
homeowners. Such allegations are sufficient to support a claim 
of civil conspiracy. 


35 See Dixon v. Reconciliation, Inc., 206 Neb. 45, 291 N.W.2d 230 (1980). 
36 Ficher, supra note 1, 270 Neb. at 381, 702 N.W.2d at 805. 


ab Upah v. Ancona Bros. Co., 246 Neb. 585, 521 N.W.2d 895 (1994), dis- 
approved in part on other grounds, Welsch v. Graves, 255 Neb. 62, 582 
N.W.2d 312 (1998). 


38 Td. at 592, 521 N.W.2d at 901 (emphasis supplied). 


»® Eicher, supra note 1. 
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(iii) Proof Defendants Acted Outside Scope 
of Their Corporate Duties 

Defendants’ final argument regarding Street’s civil conspir- 
acy claim is that the district court erred in finding that Bloemer 
and Hollingshead acted outside the scope of their corporate 
duties. Street’s claim depends on the same evidence the trial 
court used to conclude that Bloemer and Hollingshead acted 
outside the scope of their corporate duties with respect to the 
other plaintiffs in this case. During the first appeal, we con- 
cluded that such evidence “supports the allegation that the 
individual defendants acted outside any legitimate scope of cor- 
porate employment by utilizing the corporate entity as part of a 
scheme to defraud third parties.”*? We see no reason to change 
that conclusion now. 


(d) Attorney Fees 

In their final assignment, defendants contend that the district 
court erred in awarding attorney fees to Street. As was true for 
Welton, the district court initially awarded Street attorney fees 
under the UDTPA, then issued an order nunc pro tunc clarify- 
ing that it meant to award attorney fees pursuant to the CPA. As 
noted above in our discussion of Welton’s attorney fee award, 
the district court had authority to issue its orders nunc pro tunc 
under § 25-2001(3). The district court did not err in awarding 
attorney fees to Street. 


VI. CONCLUSION 

We conclude that the district court did not err in resolving 
Welton’s claims. The court properly relied on Welton’s testi- 
mony regarding his home’s fair market value when setting the 
amount of his damages. Moreover, the district court provided 
an adequate basis for its award of attorney fees in a valid order 
nunc pro tunc. 

We also conclude that the district court properly handled 
Street’s claims on remand. As with the other plaintiffs in this 
case, the district court accurately concluded that defendants’ 
actions amounted to a violation of the CPA. The district court 


40 Td. at 381, 702 N.W.2d at 805. 
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did not err in finding that Street successfully proved a case of 
fraudulent misrepresentation. Similarly, the district court did 
not err in finding that defendants engaged in a civil conspir- 
acy. The district court properly considered Street’s testimony 
regarding his home’s fair market value in calculating Street’s 
damages. Finally, as with Welton, the district court provided 
a proper basis for Street’s attorney fee award in a valid order 
nunc pro tunc. 

Having concluded that the district court did not err in resolv- 
ing either Welton’s or Street’s claims against defendants, we 
affirm the district court’s judgment. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE AND CROSS-APPELLANT, V. 
Rickey L. Jim, APPELLANT AND CROSS-APPELLEE. 
747 N.W.2d 410 


Filed April 18, 2008. No. S-06-1217. 


1. Statutes: Appeal and Error. Statutory interpretation presents a question of 
law, and an appellate court resolves such issues independently of the lower 
court’s conclusions. 

2. Postconviction: Constitutional Law. The Nebraska Postconviction Act, Neb. 
Rev. Stat. §§ 29-3001 to 29-3004 (Reissue 1995), is available to a defendant 
to show that his or her conviction was obtained in violation of his or her 
constitutional rights. 

3. Postconviction: Constitutional Law: Proof. In a motion for postconviction 
relief, the defendant must allege facts which, if proved, constitute a denial or 
violation of his or her rights under the U.S. or Nebraska Constitution, causing the 
judgment against the defendant to be void or voidable. 

4. Postconviction: Constitutional Law: Proof: Records. An evidentiary hear- 
ing on a motion for postconviction relief must be granted when the motion 
contains factual allegations which, if proved, constitute an infringement of the 
movant’s rights under the Nebraska or federal Constitution. However, if the 
motion alleges only conclusions of fact or law, or the records and files in the case 
affirmatively show that the movant is entitled to no relief, no evidentiary hearing 
is required. 

5. Postconviction: Evidence. If the court grants an evidentiary hearing in a postcon- 
viction proceeding, it is obligated to determine the issues and make findings of 
fact and conclusions of law with respect thereto. 

6. Appeal and Error. An appellate court may, at its discretion, discuss issues unnec- 
essary to the disposition of an appeal where those issues are likely to recur during 
further proceedings. 
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7. Postconviction: Effectiveness of Counsel: Appeal and Error. Where a defen- 
dant is denied his or her right to appeal because counsel fails to perfect an 
appeal, the proper vehicle for the defendant to seek relief is through the Nebraska 
Postconviction Act. 

8. Postconviction: Jurisdiction: Effectiveness of Counsel: Appeal and Error. 
The power to grant a new direct appeal is implicit in Neb. Rev. Stat. § 29-3001 
(Reissue 1995), and the district court has jurisdiction to exercise such a power 
where the evidence establishes a denial or infringement of the right to effective 
assistance of counsel at the direct appeal stage of the criminal proceedings. 

9. Right to Counsel: Effectiveness of Counsel: Presumptions: Appeal and Error. 
If counsel deficiently fails to file or perfect an appeal after being so directed by the 
criminal defendant after a trial, conviction, and sentence, prejudice to the defen- 
dant will be presumed under the test articulated in United States v. Cronic, 466 
U.S. 648, 104 S. Ct. 2039, 80 L. Ed. 2d 657 (1984), and need not be proved under 
the two-pronged test for determining ineffective assistance of counsel under 
Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984). 
This is so because the failure to perfect an appeal results in a complete denial of 
the assistance of counsel at a critical stage of the criminal proceeding. 

10. Postconviction: Effectiveness of Counsel: Records: Appeal and Error. In order 
to raise the issue of ineffective assistance of trial counsel where appellate counsel 
is different from trial counsel, a defendant must raise on direct appeal any issue of 
ineffective assistance of trial counsel which is known to the defendant or is apparent 
from the record, or the issue will be procedurally barred on postconviction review. 

11. Postconviction: Effectiveness of Counsel: Appeal and Error. A new direct 
appeal is not an appropriate postconviction remedy where a criminal defendant 
claims that appellate counsel was ineffective in failing to raise and thus preserve a 
claim of ineffective assistance of trial counsel. Rather, such “layered claims” must 
be fully adjudicated in the postconviction proceeding using the test in Strickland 
v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984), for deter- 
mining the effectiveness of counsel. 


Appeal from the District Court for Douglas County: Patricia 
A. LaAmBerty, Judge. Reversed and remanded for further 
proceedings. 


Deborah D. Cunningham for appellant. 


Jon Bruning, Attorney General, and James D. Smith for 
appellee. 


HEAVICAN, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCormack, and MILLER-LERMAN, JJ. 


STEPHAN, J. 
Following a jury trial in the district court for Douglas 
County, Rickey L. Jim was convicted of child abuse resulting in 
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death and sentenced to 40 to 50 years in prison. His conviction 
and sentence were affirmed by the Nebraska Court of Appeals.' 
In this postconviction proceeding, Jim alleged that the attor- 
ney who represented him on direct appeal was ineffective in 
failing to assign and thereby preserve his claim of ineffective 
assistance of trial counsel. Without conducting an evidentiary 
hearing, the district court ordered a new direct appeal. We 
granted the State’s petition to bypass. We conclude that the dis- 
trict court erred in ordering postconviction relief without first 
conducting an evidentiary hearing and making findings of fact 
and conclusions of law. We also conclude that because of the 
nature of Jim’s postconviction claim, a new direct appeal is not 
an appropriate form of postconviction relief even if Jim’s claim 
is proved to have merit. We therefore reverse, and remand to 
the district court for further proceedings. 


BACKGROUND 

The facts underlying Jim’s conviction are set forth in detail 
in the opinion of the Nebraska Court of Appeals resolving 
Jim’s direct appeal? and need not be fully reiterated here. We 
summarize those facts which relate directly to this postconvic- 
tion proceeding. 

Jim and Candice Bryan resided together with Bryan’s 
two minor children. Emergency medical personnel found the 
deceased body of the younger child, Layne Bryan Banik, 
on the floor of his bedroom at approximately 10:50 a.m. on 
May 8, 2001. 

Jim was arrested on August 23, 2001, and charged with child 
abuse resulting in death. During its opening statement at Jim’s 
trial, the State alluded to injuries Layne suffered in the months 
prior to his death. Defense counsel objected, and opening state- 
ments were suspended while the court held a hearing on the 
admissibility of the prior injuries. The matter was resolved 
without a ruling because the State decided not to introduce 
evidence of prior injuries. 


' State v. Jim, 13 Neb. App. 112, 688 N.W.2d 895 (2004). 
> Td. 
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During the trial, the State presented portions of videotaped 
interviews police conducted with Jim. Defense counsel and the 
prosecutor had agreed to redact a portion of one of the inter- 
views in which Jim mentioned long bone fractures Layne had 
previously sustained. The videotape presented to the jury, how- 
ever, included the following statement by Jim to police officers, 
which should have been redacted pursuant to the parties’ agree- 
ment: “Well now that you guys tell me his arm is broke, it’s 
something you know, maybe I did pull his arm too hard or you 
know, I’ve, if, if something like that happened, I didn’t mean 
for it to happen you know.” 

Jim’s counsel objected to this portion of the videotape and 
moved for a mistrial. He argued that while he believed the 
presentation of the redacted passage was inadvertent, it was 
nevertheless “extremely prejudicial.’ The court stated that it 
was not inclined to grant the mistrial but would consider an 
appropriate admonition to the jury. After presentation of the 
videotaped interview was completed, the court admonished the 
jury as follows: 

[T]he Court gives the following admonition concerning 
audio- and videotaped statements made by the defendant 
to police officers. 

During the course of the interrogation you heard state- 
ments made by the police officers to the defendant, includ- 
ing statements attributed to third parties. These statements 
are not offered for the truth of the matter contained in 
those statements and shall not be considered by you for 
that purpose. They’re admitted solely to demonstrate the 
method of interrogation of the defendant and to put his 
statements in context. 

At a bench conference held immediately following this admo- 
nition, defense counsel advised the court that he elected to 
“rest on my motion for mistrial” and not request an additional 
admonishment regarding the inadvertent presentation of the 
redacted passage, because he believed that any such admonish- 
ment would necessarily highlight the prejudicial information. 
The jury returned a verdict of guilty, and Jim was convicted and 
sentenced as noted above. 
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Jim’s counsel on direct appeal was not the same attorney 
who had represented him at trial. Appellate counsel assigned 
several trial errors, including a claim that the district court 
erred in denying Jim’s motion for a mistrial following the inad- 
vertent presentation of the redacted portion of the interview.? 
However, appellate counsel did not raise any issue of ineffec- 
tive assistance of trial counsel.* 

The Court of Appeals affirmed the conviction, finding no 
merit in any of Jim’s assignments of error.° In concluding that 
the district court did not abuse its discretion in denying Jim’s 
motion for mistrial, the court reasoned that “the damaging 
effect of the statement was removed by the court’s instruction 
to the jury and no substantial miscarriage of justice actually 
occurred . . . nor was a fair trial prevented.” 

Jim filed a motion for postconviction relief, arguing that 
his trial counsel was ineffective in several respects and also 
that his appellate counsel was ineffective in failing to assert 
and preserve his claim of ineffective assistance of trial coun- 
sel on direct appeal. The record includes no indication that an 
evidentiary hearing was held. Approximately 6 months after 
Jim’s motion was filed, the court entered an order finding, 
on the basis of its review of “the applicable pleadings, briefs, 
statutes, and case law[,] that said motion for post-conviction 
relief should be granted, and that [Jim] should be afforded a 
direct appeal to raise the issue of ineffective assistance of trial 
counsel.” The order further stated that Jim’s “right to appeal is 
reinstated” and gave him 30 days to “submit an appeal.” 

Jim filed a timely notice of appeal, and the State 
cross-appealed. 


ASSIGNMENTS OF ERROR 
Jim proceeds as if he were before this court on a direct appeal. 
He assigns, restated, that his trial counsel was constitutionally 


3 Td. 
4 Id. 
5 Id. 
® Td. at 131, 688 N.W.2d at 912. 
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ineffective in his handling of the inadvertent presentation of the 
redacted portions of his videotaped interview. 

The State cross-appeals and assigns, restated and consoli- 
dated, that the district court erred in granting postconviction 
relief without conducting an evidentiary hearing, in order- 
ing a reinstated direct appeal, and in not dismissing Jim’s 
postconviction motion. 


STANDARD OF REVIEW 
[1] The dispositive procedural issues presented by the State’s 
cross-appeal arise under the Nebraska Postconviction Act.’ 
Statutory interpretation presents a question of law, and an 
appellate court resolves such issues independently of the lower 
court’s conclusions.® 


ANALYSIS 

The State’s cross-appeal raises two key procedural issues: 
first, whether a district court may grant any form of postconvic- 
tion relief without first conducting an evidentiary hearing and 
making findings of fact and conclusions of law and, second, 
whether a new direct appeal is an appropriate form of postcon- 
viction relief where a direct appeal was resolved on its merits, 
but the defendant subsequently claims that appellate counsel 
was ineffective in not raising certain issues on appeal. 


EVIDENTIARY HEARING 
[2-5] The Nebraska Postconviction Act’ is available to a 
defendant to show that his or her conviction was obtained in 
violation of his or her constitutional rights.'? In a motion for 
postconviction relief, the defendant must allege facts which, if 
proved, constitute a denial or violation of his or her rights under 
the U.S. or Nebraska Constitution, causing the judgment against 


7 Neb. Rev. Stat. §§ 29-3001 to 29-3004 (Reissue 1995). 


8 State v. Bossow, 274 Neb. 836, 744 N.W.2d 43 (2008); State v. McKinney, 
273 Neb. 346, 730 N.W.2d 74 (2007). 


° §§ 29-3001 to 29-3004. 


'0 State v. Marshall, 272 Neb. 924, 725 N.W.2d 834 (2007); State v. McDermott, 
267 Neb. 761, 677 N.W.2d 156 (2004). 
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the defendant to be void or voidable.'' When a verified motion 
for postconviction relief is filed in the court which imposed the 
sentence, the act requires a form of judicial triage: 

Unless the motion and the files and records of the case 
show to the satisfaction of the court that the prisoner is 
entitled to no relief, the court shall cause notice thereof to 
be served on the county attorney, grant a prompt hearing 
thereon, determine the issues and make findings of fact 
and conclusions of law with respect thereto.'* 

Under the act, an evidentiary hearing on a motion for postcon- 
viction relief must be granted when the motion contains factual 
allegations which, if proved, constitute an infringement of the 
movant’s rights under the Nebraska or federal Constitution." 
However, if the motion alleges only conclusions of fact or 
law, or the records and files in the case affirmatively show 
that the movant is entitled to no relief, no evidentiary hear- 
ing is required.'* If the court grants an evidentiary hearing in 
a postconviction proceeding, it is obligated to “determine the 
issues and make findings of fact and conclusions of law with 
respect thereto.”'® 

Here, the district court granted postconviction relief without 
first conducting an evidentiary hearing and making findings of 
fact and conclusions of law. That is not permitted by the act and 
constitutes reversible error. The State argues on cross-appeal that 
the district court erred in not dismissing the motion for postcon- 
viction relief on the ground that the files and records established 
that Jim was not entitled to postconviction relief because it 
contained only conclusory allegations of ineffective assistance 
of counsel. Jim replies in his brief that the order granting post- 
conviction relief was “submitted by the parties and approved by 


"State v. Harris, 274 Neb. 40, 735 N.W.2d 774 (2007); State v. Moore, 272 
Neb. 71, 718 N.W.2d 537 (2006). 


2 § 29-3001. 

'S See, id.; State v. McLeod, 274 Neb. 566, 741 N.W.2d 664 (2007). 

4 State v. Reeves, 258 Neb. 511, 604 N.W.2d 151 (2000). 

'S § 29-3001; State v. Costanzo, 235 Neb. 126, 454 N.W.2d 283 (1990). 
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the District Court.”'® The nature of the submission by the parties 
is not apparent from the record, which includes only the bill of 
exceptions from the original criminal proceeding. 

We note that the Nebraska Court of Appeals has recently 
decided a case involving a similar procedural issue. In State 
v. Murphy,'’ the defendant did not file a timely appeal follow- 
ing her conviction. In a subsequent postconviction proceeding, 
she and the State stipulated that she should be permitted to file 
an appeal and the district court entered an order granting the 
stipulation and permitting the appeal to be filed. The record on 
appeal included the stipulation and order but did not include 
the motion for postconviction relief. The only record before the 
Court of Appeals was a stipulation that provided no facts per- 
taining to any claimed deprivation of constitutional rights, but, 
rather, “only the bare conclusory agreement that ‘an Appeal’ 
be allowed,’ and the order of the district court implementing 
the stipulation.'* Noting that parties cannot stipulate to matters 
of law, the Court of Appeals held that “the stipulation was not 
sufficient to invoke the district court’s jurisdiction pursuant to 
the postconviction statute and constituted an invalid attempt to 
extend the time for appeal.”'? The court concluded that it there- 
fore lacked appellate jurisdiction and dismissed the appeal. 

This case differs from Murphy in that the record includes 
a verified motion for postconviction relief. The filing of this 
motion was sufficient to invoke the court’s subject matter juris- 
diction under the Nebraska Postconviction Act. But the court 
erred in the exercise of its jurisdiction by granting postconvic- 
tion relief without conducting an evidentiary hearing and mak- 
ing findings of fact and conclusions of law. 

The determination of whether a motion for postconviction 
relief alleges facts which, if proved, would entitle the movant 
to relief should be made in the first instance by the district 
court. Because of the unusual procedural route by which this 


'6 Reply brief for appellant at 2. 

State v. Murphy, 15 Neb. App. 398, 727 N.W.2d 730 (2007). 
18 Td. at 404, 727 N.W.2d at 735. 

'9 Td. 
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appeal comes before this court, we cannot be certain that this 
issue was ever addressed by the district court. Thus, on remand, 
the district court should determine the sufficiency of Jim’s fac- 
tual allegations and whether the files and records of the case 
affirmatively show that he is entitled to no relief. If the factual 
allegations are sufficient and are not refuted by the files and 
records, the court should conduct an evidentiary hearing and 
make findings of fact and conclusions of law with respect to 
the merits of Jim’s postconviction claims. 


New Direct APPEAL 

[6] An appellate court may, at its discretion, discuss issues 
unnecessary to the disposition of an appeal where those issues 
are likely to recur during further proceedings.” Because we 
reverse, and remand this cause for further proceedings which 
may result in an order of postconviction relief, we address the 
State’s argument that a “reinstated” or “new” direct appeal 
would be an inappropriate form of postconviction relief in this 
case under any circumstance. 

[7-9] Where a defendant is denied his or her right to appeal 
because counsel fails to perfect an appeal, the proper vehi- 
cle for the defendant to seek relief is through the Nebraska 
Postconviction Act.*! The specific relief in this circumstance is 
a “new direct appeal,” rather than a “reinstated appeal.””’ The 
power to grant a new direct appeal is implicit in § 29-3001, 
and the district court has jurisdiction to exercise such a power 
where the evidence establishes a denial or infringement of the 
right to effective assistance of counsel at the direct appeal stage 
of the criminal proceedings.” Thus, we held in State v. Trotter™ 


20 State v. Kula, 260 Neb. 183, 616 N.W.2d 313 (2000). 


21 State v. Meers, 267 Neb. 27, 671 N.W.2d 234 (2003); State v. Caddy, 262 
Neb. 38, 628 N.W.2d 251 (2001). 

22 State v. McCracken, 259 Neb. 1049, 615 N.W.2d 882 (2000) (published 
order). 

3 See, State v. Bishop, 263 Neb. 266, 639 N.W.2d 409 (2002); State v. 
McCracken, 260 Neb. 234, 615 N.W.2d 902 (2000), abrogated on other 
grounds, State v. Thomas, 262 Neb. 985, 637 N.W.2d 632 (2002). 


4 State v. Trotter, 259 Neb. 212, 609 N.W.2d 33 (2000). 
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that if counsel deficiently fails to file or perfect an appeal after 
being so directed by the criminal defendant after a trial, convic- 
tion, and sentence, prejudice to the defendant will be presumed 
under the test articulated in United States v. Cronic,* and need 
not be proved under the two-pronged test for determining inef- 
fective assistance of counsel under Strickland v. Washington.*° 
This is so because the failure to perfect an appeal results in a 
complete denial of the assistance of counsel at a critical stage 
of the criminal proceeding.”’ 

[10] But this is not such a case. Jim’s appellate counsel 
perfected a direct appeal from his conviction and sentence, and 
the Court of Appeals resolved all the issues presented by that 
appeal. Jim’s postconviction claim is that appellate counsel was 
ineffective in failing to raise the additional issue of ineffective 
assistance of trial counsel. Such a failure can have significant 
consequences, because under Nebraska law, in order to raise 
the issue of ineffective assistance of trial counsel where appel- 
late counsel is different from trial counsel, a defendant must 
raise on direct appeal any issue of ineffective assistance of trial 
counsel which is known to the defendant or is apparent from 
the record, or the issue will be procedurally barred on post- 
conviction review.”* Jim does not claim that he was completely 
denied the effective assistance of counsel on appeal, only that 
counsel failed to raise one specific issue. 

In State v. Meers,” we held that a new direct appeal was not 
an appropriate form of relief as to a postconviction claim of 
ineffective assistance of trial counsel occurring prior to convic- 
tion. We noted that in such cases, a convicted defendant has not 
been completely deprived of a direct appeal, and that allowing 


°5 United States v. Cronic, 466 U.S. 648, 104 S. Ct. 2039, 80 L. Ed. 2d 657 
(1984). 


26 Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674 
(1984). 


27 See State v. Trotter, supra note 24. See, also, Castellanos v. U.S., 26 F.3d 
717 (7th Cir. 1994) (approved in Roe v. Flores-Ortega, 528 U.S. 470, 120 
S. Ct. 1029, 145 L. Ed. 2d 985 (2000)). 


28 State v. Molina, 271 Neb. 488, 713 N.W.2d 412 (2006). 


° See State v. Meers, supra note 21. 
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a new direct appeal would not achieve the objective of restor- 
ing the convicted defendant’s rights and status at the time of 
counsel’s deficient performance. 

[11] The same reasoning applies here. We hold that a new 
direct appeal is not an appropriate postconviction remedy where 
a criminal defendant claims that appellate counsel was ineffec- 
tive in failing to raise and thus preserve a claim of ineffective 
assistance of trial counsel. Rather, such “layered claims”*° must 
be fully adjudicated in the postconviction proceeding using the 
Strickland v. Washington?! test for determining the effectiveness 
of counsel. In this type of claim, evaluation of the performance 
of appellate counsel necessarily requires an evaluation of the 
performance of trial counsel, because appellate counsel could 
not have been ineffective in failing to raise a nonmeritorious 
claim that trial counsel was ineffective.** If a court determines 
that appellate counsel was ineffective in failing to raise a 
meritorious claim of ineffective assistance of trial counsel, the 
appropriate postconviction remedy would be to vacate and set 
aside the judgment and either discharge, resentence, or grant a 
new trial as may be appropriate to the specific claim.** 


CONCLUSION 
For the reasons discussed, we reverse the judgment of the 
district court and remand the cause for further proceedings 
consistent with this opinion. 
REVERSED AND REMANDED FOR 
FURTHER PROCEEDINGS. 


3° State v. Jackson, ante p. 434, 747 N.W.2d 418 (2008). 
3! Strickland v. Washington, supra note 26. 


» State v. Jackson, supra note 30; State v. Al-Zubaidy, 263 Neb. 595, 641 
N.W.2d 362 (2002); State v. Bishop, supra note 23; State v. Williams, 259 
Neb. 234, 609 N.W.2d 313 (2000). 


3 § 29-3001. See State v. Bishop, supra note 23. 
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DONNA SCHWARTZ, APPELLEE AND CROSS-APPELLANT, V. 
RODNEY SCHWARTZ, APPELLANT AND CROSS-APPELLEE. 
747 N.W.2d 400 


Filed April 18, 2008. No. S-06-1271. 


1. Modification of Decree: Appeal and Error. Modification of a dissolution decree 
is a matter entrusted to the discretion of the trial court, whose order is reviewed de 
novo on the record, and which will be affirmed absent an abuse of discretion by 
the trial court. 

2. Contempt: Final Orders: Appeal and Error. An appellate court, reviewing a 
final judgment or order in a contempt proceeding, reviews for errors appearing on 
the record. 

3. Attorney Fees: Appeal and Error. On appeal, a trial court’s decision awarding 
or denying attorney fees will be upheld absent an abuse of discretion. 

4. Actions: Pleadings. The nature of an action, whether legal or equitable, is deter- 
minable from its main object, as disclosed by the averments of the pleadings and 
the relief sought. 

5. Divorce: Modification of Decree: Property Settlement Agreements: Pensions. 
Where parties to a divorce action voluntarily execute a property settlement agree- 
ment which is approved by the dissolution court and incorporated into a divorce 
decree from which no appeal is taken, provisions dealing with division of pension 
benefits will not thereafter be vacated or modified in the absence of fraud or 
gross inequity. 

6. Property Division. The purpose of a property division is to distribute the marital 
assets equitably between the parties. 

7. Divorce: Property Division: Pensions. In dissolution proceedings, the trial court 
has broad discretion in valuing and dividing pension rights between the parties. 

8. Judgments: Words and Phrases. An abuse of discretion occurs when a trial 
court’s decision is based upon reasons that are untenable or unreasonable or if its 
action is clearly against justice or conscience, reason, and evidence. 

9. Contempt. When a party to an action fails to comply with an order of the court 
made for the benefit of the opposing party, such act is ordinarily a civil contempt, 
which requires willful disobedience as an essential element. 

10. Contempt: Words and Phrases. “Willful” means the violation was committed 
intentionally, with knowledge that the act was in violation of the court order. 

11. Contempt: Proof. A party’s contempt must be established by proof beyond a 
reasonable doubt. 


Appeal from the District Court for Lancaster County: STEVEN 
D. Burns, Judge. Affirmed. 


Robert B. Creager, of Anderson, Creager & Wittstruck, P.C., 
for appellant. 


Jane F. Langan, of Rembolt Ludtke, L.L.P., for appellee. 
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WRIGHT, CONNOLLY, GERRARD, STEPHAN, McCormack, and 
MILLER-LERMAN, JJ. 


WRIGHT, J. 
NATURE OF CASE 

The district court entered a decree in January 1999, dissolv- 
ing the marriage of Donna Schwartz and Rodney Schwartz. In 
2005, Donna alleged that Rodney’s military pension was not 
being properly divided, and after a trial, the court entered an 
order effecting a division of the pension that was different than 
the decree. The main issue is whether the court could modify 
the dissolution decree. 


SCOPE OF REVIEW 

[1] Modification of a dissolution decree is a matter entrusted 
to the discretion of the trial court, whose order is reviewed de 
novo on the record, and which will be affirmed absent an abuse 
of discretion by the trial court. Gruber v. Gruber, 261 Neb. 914, 
626 N.W.2d 582 (2001). An abuse of discretion occurs when a 
trial court’s decision is based upon reasons that are untenable 
or unreasonable or if its action is clearly against justice or con- 
science, reason, and evidence. Zahl v. Zahl, 273 Neb. 1043, 736 
N.W.2d 365 (2007). 

[2] An appellate court, reviewing a final judgment or order 
in a contempt proceeding, reviews for errors appearing on the 
record. Klinginsmith v. Wichmann, 252 Neb. 889, 567 N.W.2d 
172 (1997). When reviewing a judgment for errors appearing 
on the record, the inquiry is whether the decision conforms 
to the law, is supported by competent evidence, and is neither 
arbitrary, capricious, nor unreasonable. /d. 

[3] On appeal, a trial court’s decision awarding or denying 
attorney fees will be upheld absent an abuse of discretion. See 
Hoshor v. Hoshor, 254 Neb. 743, 580 N.W.2d 516 (1998). 


FACTS 
On January 8, 1999, the marriage of Donna and Rodney was 
dissolved pursuant to a decree that incorporated a property set- 
tlement agreement dividing the marital estate. In the agreement, 
the parties agreed that an attached qualified domestic relations 
order (QDRO) dividing Rodney’s military retirement account 
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should be entered. The agreement stated that the proposed 
QDRO should provide Donna 43 percent of Rodney’s monthly 
military retirement benefits and make her the beneficiary of 
the survivor benefit plan (SBP). The document specified that 
the parties had chosen the survivor benefit for Donna in lieu 
of an equal 50-percent distribution of the monthly benefits. 
The agreement further provided that the proposed QDRO was 
attached and marked as an exhibit. However, unknown to the 
parties, the proposed QDRO was not entered by the district 
court, though it appeared in the file. 

We pause here to note that although the parties and the 
district court refer to this order as a QDRO, the order is actu- 
ally a military court order, which is the military’s version of a 
QDRO. To prevent confusion, we will also refer to the order 
as a QDRO. 

The proposed QDRO was sent to the Defense Finance and 
Accounting Service (DFAS) office in January 1999, immedi- 
ately following the district court’s entry of the decree and prop- 
erty settlement agreement. In a letter dated January 21, 1999, 
the Denver, Colorado, DFAS office informed Rodney that it had 
received a QDRO pertaining to his divorce and that in order 
to comply with this order, the DFAS needed him to complete 
“ARPC Form 64, RCSBP Election Change,” and “ARPC Form 
14, RCSBP Election Statement for Former Spouse Coverage.” 
Donna was required to, and did, complete a form 14. Rodney 
also completed a form 14, but he testified that he did not com- 
plete a form 64 because the DFAS indicated to him that the 
form was a change of beneficiary form and the decree provided 
that he was to keep Donna as the beneficiary. 

Donna testified that she corresponded with the DFAS regard- 
ing the QDRO and that the DFAS informed her that she had 
taken all steps necessary to entitle her to the military retire- 
ment benefits. She further testified the DFAS told her that she 
was to contact that office again 6 months prior to Rodney’s 
60th birthday—the date he was entitled to begin receiving 
retirement benefits—to provide the office with her current 
mailing address. 

After this correspondence with the DFAS, the parties believed 
the proposed QDRO had been approved by the DFAS because 
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they heard nothing more from the DFAS. Rodney continued in 
his duties with the Air Force for an additional 3 months and 
retired on April 30, 1999. 

However, when Donna contacted the DFAS in March 2004—6 
months before Rodney’s retirement benefits were to start—she 
was informed that the military had no record of the QDRO. 
Donna worked to resolve the matter, but in the meantime, 
Rodney was required to designate a beneficiary of the SBP 
in his retirement application. Rodney testified that he selected 
Donna as the beneficiary, but that the military denied his request. 
He stated the military told him that he had the option of either 
electing his current wife—Rodney had remarried in 2000—as 
the beneficiary and later petitioning for a change or losing the 
opportunity to designate a beneficiary forever. Consequently, 
Rodney chose to elect his current wife as the beneficiary of the 
SBP. However, Rodney has since been unsuccessful in changing 
the beneficiary from his current wife to Donna. 

Donna has also been unsuccessful in changing the SBP, 
though as of the time of trial, she was still trying. Additionally, 
she was unsuccessful in her attempt to enter the proposed 
QDRO with the DFAS, though not because the district court 
had not entered or signed it, but, rather, because the QDRO 
awarded her 43 percent of Rodney’s retirement “as of the date 
of the Decree” and the DFAS stated that it had no way of 
determining that amount. The DFAS informed Donna that she 
needed to obtain a clarifying order that awarded her a fixed dol- 
lar amount or a percentage of Rodney’s retirement pay. 

In October 2004, Rodney began receiving his military retire- 
ment benefits. He did not forward any of the payments from 
2004 to Donna and only began forwarding a portion of the 
2005 payments after this action was filed. 

In August 2005, Donna filed a verified motion to show cause 
why Rodney should not be held in contempt of the decree for 
(1) failing to provide her with amounts already received that 
should have been set aside to her, (2) not making appropriate 
arrangements to retain her as the SBP beneficiary, (3) purpose- 
fully reducing his benefits by taking disability, and (4) refus- 
ing to deliver necessary and requested documents regarding 
the account. In her motion, she sought, among other things, 


496 275 NEBRASKA REPORTS 


equitable relief in the form of an award modifying her interest 
in Rodney’s military retirement benefits from 43 to 50 percent 
if she could not be designated as the beneficiary of the SBP. 

In October 2005, Donna filed a motion to determine the 
parties’ rights and interests to the military retirement benefits. 
In her motion, she prayed that the district court enter a clarify- 
ing order consistent with the DFAS’ requirements for the entry 
of a QDRO and “to the extent any benefit contemplated to be 
received by [Donna] is no longer available, that the Court enter 
an appropriate order requiring [Rodney] to provide an equiva- 
lent substitute performance.” Rodney responded to Donna’s 
motion, asking the court to “stay within its jurisdictional limits 
in regards to the Decree which was entered herein.” 

The district court consolidated Donna’s motions for hearing. 
At the hearing, the parties presented evidence on what terms the 
QDRO should include, and on June 2, 2006, the court entered 
a memorandum regarding the QDRO. The court found, among 
other things, that based on the evidence before it, the court 
could not find fault on the part of either of the parties which led 
to Rodney’s inability to name Donna as the surviving spouse 
and, consequently, the parties should bear the impact of the loss 
of this benefit between them. The court determined that Donna 
should receive the benefit of the cost of living and other adjust- 
ments that are made to the pension from time to time. The court 
then directed the parties to calculate the amounts which Rodney 
should have already paid Donna and to submit the calculation 
to the court at the time the new QDRO was submitted. 

On August 24, 2006, the district court entered an order 
dividing Rodney’s military retirement benefits in which it (1) 
awarded Donna $11,336.21 for unpaid amounts of retirement 
pay at an interest rate of 7.297 percent, (2) required the parties 
to pay their own attorney fees, and (3) held that all terms and 
provisions of the decree not in direct conflict with this order 
should remain in full force and effect. 

The district court also entered an “Order Dividing Military 
Retirement” that replaced the proposed QDRO. In the order, the 
court ignored the point-value method the parties argued at the 
hearing and instead calculated Donna’s share to be 50 percent. 
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Rodney filed a motion for new trial, requesting the dis- 
trict court to reconsider numerous provisions of the orders, 
including the interest rate and the percentage of Donna’s 
share of the military retirement benefits. After a hearing on 
the motion, the court entered an “Amended Order Dividing 
Military Retirement” in which it addressed several of Rodney’s 
concerns, but it did not change either the interest rate or the 
percentage of Donna’s share. The court found that the order 
represented an equitable distribution. 


ASSIGNMENTS OF ERROR 

Rodney assigns three errors: (1) The district court lacked 
jurisdiction to enter a QDRO not in accordance with the origi- 
nal decree and property settlement agreement; (2) the district 
court abused its discretion in entering a QDRO that varied from 
the terms of the original decree and property settlement agree- 
ment and was inconsistent with federal law; and (3) the district 
court abused its discretion in not including in said order, provi- 
sions that are material and necessary to the proper implementa- 
tion of the order by the military. 

Donna cross-appeals and assigns three errors: The district 
court erred (1) in not holding Rodney in civil contempt for fail- 
ing or refusing to (a) take proper steps to ensure Donna would 
receive direct payment for her share of Rodney’s military retire- 
ment or make those payments to Donna directly and (b) take 
proper steps to maintain Donna as the beneficiary of the SBP 
in connection with the military retirement; (2) in deducting one- 
half of the SBP premium from Donna’s share of the military 
retirement; and (3) in failing to award Donna attorney fees. 


ANALYSIS 

Rodney’s entire argument rests on the premise that the dis- 
trict court “modified” the property settlement agreement when 
it entered an order dividing the military retirement benefits that 
varied from the terms of the proposed QDRO agreed to by the 
parties. Under Nebraska law, a district court can modify the 
division of pension benefits, upon application, notice, and hear- 
ing, if the failure to modify the decree would result in fraud 
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or gross inequity. See Gruber v. Gruber, 261 Neb. 914, 626 
N.W.2d 582 (2001). 

The district court’s entry of the order met the requirements 
to modify pension benefits, as it was (1) entered pursuant to 
an application, notice, and hearing for modification and (2) 
entered to remedy a gross inequity. In Neujahr v. Neujahr, 218 
Neb. 585, 357 N.W.2d 219 (1984), the former wife instituted 
contempt proceedings against her ex-husband, claiming that he 
withheld personal property assigned to her under the divorce 
decree. The district court, without notice or hearing, modified 
its original decree. The ex-husband appealed, and this court 
held that without notice, hearing, and a formal application to 
the district court for either interpretation of the decree or modi- 
fication of the decree, the district court’s order modifying the 
decree was void. 

In the case at bar, Donna filed a motion entitled “Motion 
to Determine Rights and Interests” that sought relief in the 
form of 

a clarifying order consistent with any and all require- 
ments of the United States Air Force and/or any other 
applicable military department effectuating the terms of 
the parties’ agreement and the decree herein; and, fo the 
extent any benefit contemplated to be received by [Donna] 
is no longer available, that the Court enter an appropri- 
ate order requiring [Rodney] to provide an equivalent 
substitute performance. 
(Emphasis supplied.) 

Although Donna’s motion to determine rights and interests 
did not explicitly ask the district court to modify the proposed 
QDRO, her use of the phrase “equivalent substitute perfor- 
mance” indicates that she sought modification of the QDRO 
if she could not be named the beneficiary of the SBP. That 
she sought modification is further evident when her motion to 
determine rights and interests is viewed in conjunction with 
her motion for contempt, which asked for an “Order awarding 
[Donna] up to 50% of [Rodney’s] total military retirement.” 
Though the relief she sought in her motion for contempt cannot 
be granted in such a motion, when her two motions were com- 
bined for hearing, we conclude that Rodney was given notice 
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that Donna sought modification. In fact, the record reflects that 
Rodney presented evidence with respect to the terms of the 
modified QDRO at the hearing, thus making it apparent that 
Rodney knew Donna sought modification. 

[4] The nature of an action, whether legal or equitable, is 
determinable from its main object, as disclosed by the aver- 
ments of the pleadings and the relief sought. See Dillon Tire, 
Inc. v. Fifer, 256 Neb. 147, 589 N.W.2d 137 (1999). This 
determination is unaffected by the conclusions of the pleader or 
what the pleader calls it. Jd. Thus, despite the fact that Donna 
never explicitly requested modification in a motion that could 
provide her such relief, the record reflects that when the cir- 
cumstances are viewed as a whole, Donna’s motion to determine 
rights and interests was a proper application for modification 
and provided Rodney notice that Donna sought modification. 
Therefore, we find that the first requirement to modify a QDRO 
was met. 

The next question is whether the failure to modify the 
decree would result in fraud or gross inequity. We note that 
the district court did not technically determine that the prop- 
erty settlement agreement should be modified because of gross 
inequity; though, by implication, that is precisely what the court 
did when it entered an order inconsistent with the property 
settlement agreement. 

[5] Where parties to a divorce action voluntarily execute a 
property settlement agreement which is approved by the disso- 
lution court and incorporated into a divorce decree from which 
no appeal is taken, provisions dealing with division of pen- 
sion benefits will not thereafter be vacated or modified in the 
absence of fraud or gross inequity. Gruber v. Gruber, 261 Neb. 
914, 626 N.W.2d 582 (2001). In Gruber, the court modified the 
division of pension benefits on the basis of gross inequity upon 
an application to modify. The former wife sought modification 
of the divorce decree because the city board of trustees for the 
police and fire retirement system refused to recognize a QDRO 
pertaining to her former husband’s pension. This court found 
that because neither party could reasonably have contemplated 
the city’s refusal to recognize a QDRO, the district court did 
not abuse its discretion in finding that gross inequity would 
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result in the absence of modification of the decree that would 
allow the city to recognize the QDRO. 

In the case at bar, the parties executed a property settle- 
ment agreement that was incorporated into a decree entered on 
January 8, 1999. The property settlement agreement provided 
for the division of Rodney’s military retirement account by an 
attached QDRO. The parties agreed the QDRO would “{set] 
aside 43% of the value of such plan with [Donna] named as 
an alternate payee.” The parties further agreed that in exchange 
for setting aside less than 50 percent of the plan to Donna, she 
would be the beneficiary of the SBP. 

However, for reasons that were disputed by the parties, the 
proper forms were not in place at the DFAS to permit Donna 
to qualify as the beneficiary of the SBP. Rodney testified that 
this forced him to designate his new wife as the beneficiary 
because the military told him that he could not designate Donna 
as the SBP beneficiary without the proper forms, and that, con- 
sequently, he would lose the right to do so in the future if he 
did not designate his current wife as the beneficiary. The dis- 
trict court found merit in Rodney’s explanation and stated that 
it could not find fault on the part of either of the parties which 
led to Rodney’s inability to designate Donna as the beneficiary 
of the SBP. 

Nevertheless, the change in beneficiary undoubtedly altered 
the parties’ agreement. Therefore, because this change was 
material to the parties’ agreement and could not be contem- 
plated at the time of the decree, we find that a gross ineq- 
uity existed. 

Having determined that the district court could have modi- 
fied the decree, we turn to whether the court abused its discre- 
tion in any of its modifications. Rodney argues that the district 
court incorrectly valued his retirement points and improperly 
awarded Donna an interest in the points Rodney accumulated 
subsequent to the marriage. He specifically argues Donna 
should not be entitled to share in the value of the 35'/ points he 
earned during the 3 months he served subsequent to the parties’ 
divorce. Implicitly, Rodney argues that the district court should 
have used the point-value method to value Donna’s percentage 
of Rodney’s military retirement benefits. 
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At the time the decree was entered, the court determined 
that Rodney had accumulated 3,991/2 points. The evidence at 
the hearing showed that Rodney retired April 30, 1999, with 
4,027 total points and that no additional points were subse- 
quently earned. The 3,991'4 points represented 99.118 percent 
of the retirement, and the district court merely rounded Donna’s 
49.559 percent upward to an even 50 percent. The court rec- 
ognized that it had not used the point-value method that the 
parties had presented at the hearing to value Donna’s percent- 
age of Rodney’s benefits, but it noted that even if it had used 
the point-value method, the difference between the point-value 
method and what the court had done amounted to less than one- 
half of 1 percent and only made a $7-per-month difference. The 
court found that this was not a material difference and that the 
order represented an equitable distribution. 

[6-8] The purpose of a property division is to distribute 
the marital assets equitably between the parties. Gangwish v. 
Gangwish, 267 Neb. 901, 678 N.W.2d 503 (2004). In dissolu- 
tion proceedings, the trial court has broad discretion in valuing 
and dividing pension rights between the parties. Webster v. 
Webster, 271 Neb. 788, 716 N.W.2d 47 (2006). An abuse of 
discretion occurs when a trial court’s decision is based upon 
reasons that are untenable or unreasonable or if its action is 
clearly against justice or conscience, reason, and evidence. Zahl 
v. Zahl, 273 Neb. 1043, 736 N.W.2d 365 (2007). 

We find no abuse of discretion in the district court’s valuation 
of Rodney’s retirement points. Although Rodney’s distribution 
amounted to a $7-per-month reduction from the amount that 
he would have received if the court had used the point-value 
method, the record does not reflect that this distribution was 
inequitable under the circumstances. The court’s decision was 
not based on reasons that were untenable or unreasonable, nor 
was it against justice or conscience, reason, and evidence. 

Rodney next argues that the district court abused its dis- 
cretion in changing the judgment interest rate from 5.513 to 
7.297 percent. However, Rodney fails to recognize that the 
agreed-upon interest rate in the decree related only to unpaid 
alimony: “[i]nterest shall be paid on unpaid alimony at the rate 
of 5.513%.’ Thus, because the court did not award alimony, 
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but, rather, entered a judgment as to the property settlement, the 
court did not abuse its discretion in fixing the judgment interest 
rate at the prevailing rate. 

[9-11] In Donna’s cross-appeal, she argues that the district 
court erred in not holding Rodney in contempt. When a party 
to an action fails to comply with an order of the court made for 
the benefit of the opposing party, such act is ordinarily a civil 
contempt, which requires willful disobedience as an essential 
element. Klinginsmith v. Wichmann, 252 Neb. 889, 567 N.W.2d 
172 (1997). “Willful” means the violation was committed 
intentionally, with knowledge that the act was in violation of 
the court order. Jd. A party’s contempt must be established by 
proof beyond a reasonable doubt. Jd. 

In the case at bar, the district court found that based on the 
evidence before it, the court could “find no fault on the part of 
either of the parties which lead [sic] to [Rodney’s] inability to 
name [Donna] as the surviving spouse.” Therefore, the court 
did not hold Rodney in contempt for his failure to designate 
Donna as the beneficiary of the SBP. On review of the record, 
we find that the court’s decision is supported by competent evi- 
dence, and is neither arbitrary, capricious, nor unreasonable. 

Donna also argues that Rodney failed to pay amounts due 
Donna under the proposed QDRO and, thus, should be held 
in contempt. The district court never explicitly stated that it 
was finding Rodney in contempt, but it did order Rodney to 
pay Donna $10,359.54 in arrearages. Thus, we find no merit to 
this argument. 

Donna next argues that the district court erred in deducting 
one-half of the cost of the SBP premium from her share of the 
military retirement. The sole basis for her argument is that the 
change in beneficiary was Rodney’s fault and that she should 
not have to pay for his mistake. Because we can find no error in 
the district court’s determination that the change in beneficiary 
was neither party’s fault, we find no abuse of discretion in the 
court’s deducting one-half of the cost of the SBP premium from 
Donna’s share. 

Donna claims that the district court erred in failing to award 
her attorney fees. Again, the sole basis for her argument is 
that the change in beneficiary was Rodney’s fault and that she 
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should not have to pay for his mistake. We find nothing in the 
record to show that the change in beneficiary was either party’s 
fault. Therefore, we find no abuse of discretion. We find no 
merit to Donna’s cross-appeal. 


CONCLUSION 
For the above-stated reasons, we affirm the district court’s 


order in its entirety. 


AFFIRMED. 
HEavican, C.J., not participating. 


CHAD A. HOFFERBER, APPELLANT, V. CITY OF 
HAstTINGS, NEBRASKA, ET AL., APPELLEES. 
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Summary Judgment. Summary judgment is proper when the pleadings and 
evidence admitted at the hearing disclose that there is no genuine issue as to any 
material fact or as to the ultimate inferences that may be drawn from those facts 
and that the moving party is entitled to judgment as a matter of law. 

Summary Judgment: Appeal and Error. In reviewing a summary judgment, an 
appellate court views the evidence in a light most favorable to the party against 
whom the judgment is granted and gives such party the benefit of all reasonable 
inferences deducible from the evidence. 

Workers’ Compensation. If an injury arises out of and in the course of employ- 
ment, the Nebraska Workers’ Compensation Act is the injured employee’s exclu- 
sive remedy against his or her employer. 

Negligence. Whether a legal duty exists for actionable negligence is a question of 
law dependent on the facts in a particular case. 

Negligence: Property: Liability. Ordinarily, a person who is not the owner 
and is not in control of property is not liable for negligence with respect to 
such property. 

Negligence: Liability: Proximate Cause. A possessor of land is subject to 
liability for injury caused to a lawful visitor by a condition on the land if (1) 
the possessor defendant either created the condition, knew of the condition, or 
by the exercise of reasonable care would have discovered the condition; (2) the 
defendant should have realized the condition involved an unreasonable risk of 
harm to the lawful visitor; (3) the defendant should have expected that a lawful 
visitor such as the plaintiff either (a) would not discover or realize the danger or 
(b) would fail to protect himself or herself against the danger; (4) the defendant 
failed to use reasonable care to protect the lawful visitor against the danger; and 
(5) the condition was a proximate cause of damage to the plaintiff. 
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7. Summary Judgment: Proof. The party moving for summary judgment has the 
burden to show that no genuine issue of material fact exists and must produce 
sufficient evidence to demonstrate that the moving party is entitled to judgment 
as a matter of law. 


Appeal from the District Court for Adams County: STEPHEN 
R. ILtiINGwortH, Judge. Affirmed in part, and in part reversed 
and remanded for further proceedings. 


Dirk V. Block and Steven J. Riekes, of Marks, Clare & 
Richards, L.L.C., for appellant. 


William T. Wright and Loralea Frank, of Jacobsen, Orr, Nelson, 
Wright & Lindstrom, P.C., for appellee City of Hastings. 


Cathy S. Trent-Vilim, of Wolfe, Snowden, Hurd, Luers & Ahl, 
L.L.P., for appellee Lavina Kramer. 


Robert S. Lannin and Patrick M. Driver, of Shively Law 
Offices, P.C., L.L.O., for appellee Evalin Kleinjan. 


HEAVICAN, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCormack, and MILLER-LERMAN, JJ. 


STEPHAN, J. 

Chad A. Hofferber, an employee of Hastings Utilities, was 
injured while attempting to read watermeters serving residential 
properties owned by Evalin Kleinjan and Lavina Kramer. After 
receiving workers’ compensation benefits, Hofferber brought an 
action against the City of Hastings (City), Kleinjan, and Kramer, 
alleging that the negligence of each was a proximate cause of 
his injury and damages. In granting each defendant’s motion 
for summary judgment, the district court for Adams County 
determined that Hofferber’s claim against the City was barred 
by the exclusive remedy provisions of the Nebraska Workers’ 
Compensation Act! and that Kleinjan and Kramer owed no duty 
of care to Hofferber. We affirm the judgments entered in favor 


' Neb. Rev. Stat. §§ 48-101 through 48-1,117 (Reissue 1998 & Cum. Supp. 
2002). 


HOFFERBER v. CITY OF HASTINGS 505 
Cite as 275 Neb. 503 


of the City and Kramer, but reverse the judgment in favor of 
Kleinjan and remand for further proceedings. 


BACKGROUND 

The record in this case discloses certain uncontroverted 
facts. The City, located in Adams County, is a city of the first 
class and a political subdivision of the State of Nebraska. Its 
mayor and city council are authorized by Nebraska law to 
establish and maintain various utilities, including waterworks.” 
The mayor and city council may “by ordinance confer upon 
the board of public works the active direction and supervision 
of such system of waterworks” and may empower the board 
to “employ necessary laborers and clerks.” Pursuant to this 
statutory authority, the City has enacted ordinances creating 
a board of public works charged with “the active direction 
and supervision of the plants and systems of waterworks” and 
other public works.* The board consists of five residents of 
the City “appointed by the Mayor by and with the assent of 
the Council.” 

Hastings Utilities includes all employees associated with the 
operation of municipal natural gas, water, electrical, and sewer 
systems. It is under the supervision of a manager appointed 
by the board of public works pursuant to city ordinance.*® 
The budget of the board of public works and the utility rates 
which it establishes are subject to the approval of the Hastings 
City Council. As a municipal utility which generates its own 
revenue, Hastings Utilities is required by Nebraska law to 
be audited separately from other functions of the municipal- 
ity.’ Audit reports for 2000 through 2005 identified Hastings 
Utilities as a “component unit of the City.” 

The City’s personnel department functions as the initial con- 
tact for all applicants for employment by the City, including 


> See Neb. Rey. Stat. § 16-674 (Cum. Supp. 2006). 

3 Neb. Rev. Stat. § 16-691 (Reissue 1997). 

- Hastings Mun. Code, ch. 32, art. I, §§ 32-101 and 32-104 (1973). 
5 Hastings Mun. Code, ch. 32, art. I, § 32-102 (1973). 

® See Hastings Mun. Code, ch. 32, art. I, § 32-109 (1973). 

T Neb. Rev. Stat. § 19-2903 (Cum. Supp. 2006). 
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persons applying for employment with Hastings Utilities. The 
manager of Hastings Utilities is authorized to appoint employees 
within Hastings Utilities, but is required to notify the Hastings 
Civil Service Commission of all such appointments and changes 
in employment status. All employees of Hastings Utilities are 
considered employees of an agency or department of the City 
and, therefore, employees of the City. A workers’ compensation 
insurance policy issued to the City and in effect on the date of 
Hofferber’s injury included coverage for claims by Hastings 
Utilities employees. 

Hofferber submitted an application for employment to the 
City’s personnel department on July 1, 1999. On August 27, 
the manager of Hastings Utilities sent written notice to the 
Hastings Civil Service Commission that he had appointed 
Hofferber to a “Pipefitter Apprentice” position in the “Utilities 
(Gas) Department.” Hofferber subsequently signed a document 
indicating that he was employed by the “Hastings Utilities 
Department in the Hastings City Service” and acknowledg- 
ing receipt of personnel rules and regulations adopted by the 
Hastings City Council. In July 2000, the manager of Hastings 
Utilities notified the Hastings Civil Service Commission that 
he was transferring Hofferber from the job classification of 
“Pipefitter Apprentice” to that of “Meter Reader I.” 

On October 3, 2000, Hofferber was attempting to read 
watermeters located in an underground pit located on residen- 
tial property in Hastings. Although the meters served both the 
Kleinjan residence and the adjoining Kramer residence, the 
meter pit and its manhole cover were located entirely on the 
Kleinjan property. Hofferber claims that when he stepped on 
the manhole cover, it opened into the chamber, causing him 
to “drop into the hole where he landed on his groin area on 
the edge of the manhole cover.” Hofferber subsequently filed 
an action against Hastings Utilities in the Nebraska Workers’ 
Compensation Court, alleging that he was injured while in the 
course of his employment and was entitled to workers’ compen- 
sation benefits. Hastings Utilities filed an answer in which it 
admitted that Hofferber’s injuries were sustained in an accident 
arising out of and in the course of his employment and alleged 
that it had made payment for medical, surgical, and hospital 
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expenses and other workers’ compensation benefits to which 
Hofferber was entitled. The final disposition of the workers’ 
compensation action is not apparent from the record. 

Hofferber brought this action against the City under the 
Political Subdivisions Tort Claims Act.’ He alleged that the City 
had a duty to maintain the underground chamber and manhole 
cover and negligently failed to do so. He joined Kleinjan and 
Kramer as defendants, alleging that they also had a duty to 
maintain the underground chamber and manhole cover, that they 
knew or should have known that the manhole cover was unsafe, 
and that they negligently maintained the underground chamber 
and manhole cover so as to create an unreasonably dangerous 
condition. Hofferber alleged that the named defendants were 
jointly and severally liable for the special and general damages 
he incurred as a result of his injury. 

The City filed an answer which included a general denial, an 
affirmative allegation that the claim was barred by the exclusive 
remedy provisions of the Nebraska Workers’ Compensation Act,’ 
and an affirmative allegation that it retained sovereign immunity 
under specific exemptions of the Political Subdivisions Tort 
Claims Act.'° It also alleged that pursuant to a city ordinance, 
the duty to maintain the meter pit was solely that of the con- 
sumer, and that Hofferber’s injuries were proximately caused 
by his own contributory negligence. Kleinjan and Kramer filed 
answers denying any negligence on their part and alleging con- 
tributory negligence. 

In an order entered on February 16, 2006, the district court 
granted motions for summary judgment filed by the City and 
Kramer. It concluded that Hastings Utilities was a component 
or department of the City and that therefore, Hofferber’s claim 
was barred by the exclusive remedy provisions of the Nebraska 
Workers’ Compensation Act!! and the exemption in the Political 
Subdivisions Tort Claims Act for workers’ compensation 


8 Neb. Rev. Stat. § 13-901 et seq. (Reissue 1997 & Cum. Supp. 2002). 
° See §§ 48-111, 48-112, and 48-148. 

0 See § 13-910(2), (3), and (8). 

" §§ 48-111, 48-112, and 48-148. 
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claims.'* The court further determined that Kramer had no duty 
to inspect or maintain the meter pit because (1) it was situated 
on a utility easement belonging to a public utility and (2) it 
was not located on her property. Hofferber attempted to appeal 
from this order, but the Court of Appeals dismissed the appeal 
because the record did not show a full disposition of all claims 
of all parties." 

In an order entered on October 31, 2006, the district court 
granted Kleinjan’s motion for summary judgment, reasoning 
that although the meter pit was located on her property, she had 
no right to exercise control over the manhole cover because it 
was situated within a utility easement, and that therefore, she 
owed no duty to Hofferber. 

Hofferber perfected a timely appeal from the order dismiss- 
ing his claim against Kleinjan and the prior order dismissing 
his claims against the City and Kramer. We moved the appeal 
to our docket on our own motion pursuant to our statutory 
authority to regulate the caseloads of the appellate courts of 
this state.'* 


ASSIGNMENT OF ERROR 
Hofferber assigns, restated, that the district court erred in 
granting summary judgment to the City, Kleinjan, and Kramer. 


STANDARD OF REVIEW 

[1,2] Summary judgment is proper when the pleadings and 
evidence admitted at the hearing disclose that there is no genu- 
ine issue as to any material fact or as to the ultimate inferences 
that may be drawn from those facts and that the moving party 
is entitled to judgment as a matter of law.'? In reviewing a 
summary judgment, an appellate court views the evidence in a 
light most favorable to the party against whom the judgment is 


2 § 13-910(8). 

'S See Neb. Rev. Stat. § 25-1315 (Cum. Supp. 2006). 

4 See Neb. Rev. Stat. § 24-1106(3) (Reissue 1995). 

'S Fokken vy. Steichen, 274 Neb. 743, 744 N.W.2d 34 (2008). 
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granted and gives such party the benefit of all reasonable infer- 
ences deducible from the evidence. '® 


ANALYSIS 


City oF HaAsTINGs 
[3] In concluding that the Nebraska Workers’ Compensation 
Act constituted Hofferber’s exclusive remedy against the City, 
the district court relied upon § 48-148, which provides in 
pertinent part: 

If any employee . . . of any employer subject to 
the Nebraska Workers’ Compensation Act files any claim 
with, or accepts any payment from such employer, or from 
any insurance company carrying such risk, on account of 
personal injury, or makes any agreement, or submits any 
question to the Nebraska Workers’ Compensation Court 
under such act, such action shall constitute a release to 
such employer of all claims or demands at law, if any, 
arising from such injury. 

Based upon this provision and §§ 48-111 and 48-112, we have 
held that if an injury arises out of and in the course of employ- 
ment, the Nebraska Workers’ Compensation Act is the injured 
employee’s exclusive remedy against his or her employer.'” 
Because the City is a political subdivision, § 13-910(8) is also 
pertinent to our inquiry. This statute states that the Political 
Subdivisions Tort Claims Act does not apply to “[a]ny claim 
by an employee of the political subdivision which is covered 
by the Nebraska Workers’ Compensation Act.’”!® 

It is undisputed that Hofferber’s accidental injury arose out 
of and in the course of his employment with Hastings Utilities 
and that he brought a claim against Hastings Utilities under 
the Nebraska Workers’ Compensation Act. The question is 
whether these facts necessarily bar his tort claim against the 


6 Id. 


Bennett v. Saint Elizabeth Health Sys., 273 Neb. 300, 729 N.W.2d 80 
(2007). See, also, Skinner v. Ogallala Pub. Sch. Dist. No. 1, 262 Neb. 
387, 631 N.W.2d 510 (2001); Muller v. Tri-State Ins. Co., 252 Neb. 1, 560 
N.W.2d 130 (1997). 


'8 § 13-910(8). 
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City. Hofferber’s argument that he may proceed against the City 
is based upon the following general principle: 

A parent corporation is generally not immune from an 
action in tort by an injured employee of its subsidiary 
by virtue of the employee’s entitlement to workers’ com- 
pensation. Where an employee of a subsidiary is injured 
while working on property owned by the parent corpora- 
tion and receives workers’ compensation benefits from 
the subsidiary, the employee may maintain an action in 
tort against the parent corporation even though parent and 
subsidiary are covered by [the] same policy of workers’ 
compensation insurance.'® 

This court has never addressed this principle, but Hofferber 
urges that we should adopt it here and apply it here by treating 
the City and Hastings Utilities as separate entities analogous to 
a parent and subsidiary corporation. In this regard, Hofferber 
relies primarily on Turner v. Richmond Power and Light Co.,”° 
in which a divided panel of an Indiana appellate court held 
that because a municipally owned electrical utility operated 
as a “‘discrete business enterprise’” from the city with “little 
‘functional integration, ”’*! a city employee who was injured by 
a powerline and received workers’ compensation benefits could 
maintain a negligence action against the utility. In reaching its 
conclusion, the court noted that the utility maintained its own 
budget and had its own financial officer whose decisions were 
binding upon the city. The court further noted that the utility 
conducted its legal affairs and maintained certain insurance 
coverage separately and distinctly from the city and that the 
utility’s hiring, training, and firing process was independent 
of the city’s. A dissenting member of the panel concluded 
that the relationship between the city and the utility was more 


'9 82 Am. Jur. 2d Workers’ Compensation § 90 at 102 (2003). See 6 Arthur 
Larson & Lex K. Larson, Larson’s Workers’ Compensation Law § 112.01 
(rev. ed. 2007). 


20 Turner vy. Richmond Power and Light Co., 756 N.E.2d 547 (Ind. App. 
2001). 


“I Td. at 558. 
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analogous “to the relationship between different branches of the 
same governmental unit.”” 

Hofferber argues that although Hastings Utilities is owned by 
the City, when the City engages in utility services it does so in 
its proprietary, rather than governmental, capacity.** Hofferber 
contends that because of this, “the utility becomes more like 
a private entity and separate and distinct from the City.” 
He notes that the board of public works is not composed of 
members of the Hastings City Council and that a “‘Manager 
of Utilities’” has the right to hire and fire employees.” Also, 
he notes, the board of public works may obtain and pay for 
technical or professional services, make its own rules and regu- 
lations, and purchase materials and supplies. Hofferber argues 
that Hastings Utilities’ funds are maintained separately from 
those of the City, that it generates its own revenue, and that it 
is audited separately from the City. 

On the record before us, we need not decide whether a par- 
ent corporation is immune from a tort action by an injured 
employee of its subsidiary by virtue of the employee’s entitle- 
ment to workers’ compensation. Assuming without deciding 
that such an action would be allowed, we do not view the rela- 
tionship between the City and Hastings Utilities as analogous 
to that of a parent corporation and its subsidiary. The record 
conclusively establishes that the City and Hastings Utilities are 
not separate entities, but, rather, that Hastings Utilities is an 
agency or department of the City. Although Hastings Utilities 
has specific proprietary responsibilities, it is functionally inte- 
grated with city government. Hastings Utilities employees are 
employees of the City subject to the same rules and regulations 
as other employees of the City. Hastings Utilities utilizes the 


2 Td. at 560 (Mattingly-May, Judge, dissenting). 

°3 See Burger v. City of Beatrice, 181 Neb. 213, 218, 147 N.W.2d 784, 789 
(1967) (“[w]hen [a city] assumes the status of a private utility company in 
the production and distribution of water for the benefit of the inhabitants of 
the city, it subjects itself to the same rights and liabilities of a private water 
company”). 

°4 Brief for appellant at 11. 

5 Td. at 12. 
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City’s personnel department, which maintains the records of 
Hastings Utilities’ employees. Its budget and rates are subject 
to the approval of the Hastings City Council. Hastings Utilities 
is insured under the City’s workers’ compensation insurance 
policy. The fact that Hastings Utilities is audited separately 
is due to a requirement of state law and is not indicative of a 
separate corporate existence. The record does not reflect that 
the manager of Hastings Utilities has powers or responsibili- 
ties materially different from those of other department heads 
of the City. We therefore conclude that the district court did 
not err in determining as a matter of law that Hofferber’s tort 
claim against the City was barred by the exclusive remedy 
provisions of the Nebraska Workers’ Compensation Act” and 
the corresponding exemption in the Political Subdivisions Tort 
Claims Act.?’ 


RESIDENTIAL PROPERTY OWNERS 

[4] Whether a legal duty exists for actionable negligence is 
a question of law dependent on the facts in a particular case.” 
The district court held that Kramer had no duty to maintain 
the meter pit because it was situated on a utility easement 
belonging to a public utility and because it was not located on 
Kramer’s property. Although it found that the pit was situated 
on Kleinjan’s property, the district court held that Kleinjan had 
no duty to maintain it because she had no right or authority to 
exercise control over the manhole cover. 

The district court relied upon this court’s decision in Harms 
v. City of Beatrice” in concluding that neither property owner 
owed a duty. In that case, a pedestrian was injured when she 
fell through the defective cover on a meter box located on a ser- 
vice line which connected the city’s water system with private 
property. The meter box was “between the sidewalk and the lot 


© §§ 48-111, 48-112, and 48-148. 
27 § 13-910(8). 


°8 Eastlick v. Lueder Constr. Co., 274 Neb. 467, 741 N.W.2d 628 (2007); 
Erickson vy. U-Haul Internat., 274 Neb. 236, 738 N.W.2d 453 (2007). 


2° Harms v. City of Beatrice, 142 Neb. 219, 5 N.W.2d 287 (1942). 
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line, a part of the area occupied as a street,’*” but there is no 
indication as to whether it was situated in a utility easement. 
The meter box, including its ring and cover, was purchased by 
the city and furnished to the property owner at cost. The sole 
issue presented in Harms was whether the city had a duty to 
keep the meter box in repair, given the fact that the property 
owner was required to pay the cost of materials and installation. 
This court held that the city could not “delegate the duty it owes 
the public to maintain the water-works system in a safe condi- 
tion”! and therefore concluded that the petition stated a cause 
of action against the city. The case did not address the question 
of whether the property owner served by the meter box would 
also have a duty to keep the meter box in good repair. 

Subsequently, in Crosswhite v. City of Lincoln,” we consid- 
ered the question of whether a city and property owner could be 
jointly liable for an injury caused by public utility equipment. In 
that case, a pedestrian tripped on a “stop box” which protruded 
above the concrete surface of a public sidewalk.*? The stop box 
was part of a municipal water system. Ordinances required the 
property owner to install the stop box and keep it in good repair 
at the property owner’s expense. Other city ordinances required 
that sidewalks be kept free of obstructions. Relying on Harms, 
this court held that the city could not delegate the duty it owed 
to the public to keep its water system in good repair. But because 
the stop box and the water system of which it was a part ben- 
efited the property owner and the stop box’s placement within a 
public sidewalk served “a use independent of and apart from the 
ordinary and customary use for which sidewalks are designed,’** 
this court concluded that both the city and the property owner 
owed an independent “duty to the traveling public to maintain 
the stop box in a reasonably safe condition.”*> We held that 


30 Td. at 220, 5 N.W.2d at 288. 

3! Td. at 223, 5 N.W.2d at 289. 

» Crosswhite v. City of Lincoln, 185 Neb. 331, 175 N.W.2d 908 (1970). 
33 Td. at 333, 175 N.W.2d at 910. 

34 Td. at 335, 175 N.W.2d at 911. 

35 Td. at 336, 175 N.W.2d at 911. 
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where persons are injured by a dangerous sidewalk condi- 
tion created and maintained subject to the joint control of 
the city and an abutting landowner, and where the condi- 
tion is maintained for the benefit of a proprietary business 
operated by the city, and is also for the benefit of the prop- 
erty of the abutting landowner, the city and the abutting 
landowner are joint or concurrent tort-feasors and each is 
directly liable for his own wrong.*° 

Neither Harms nor Crosswhite addresses the question of 
whether a utility customer may be liable to an employee of the 
utility for injury caused by a component of the utility which 
is situated on the private property of the consumer. A more 
pertinent case is Fitzpatrick v. U S West, Inc.,*’ in which an 
employee of an electrical utility was injured by an explosion 
in an underground vault where she was working. The vault 
was situated on private property, but the owner of the property 
had given the utility an easement to build, maintain, and repair 
the vault. All of the equipment located within the vault was 
owned by the utility. The injured utility employee brought an 
action against the property owner, alleging negligence and strict 
liability. Focusing on the question of control, we held that the 
property owner owed no duty to the utility company employee 
because it had no right or opportunity to control the employee’s 
work activities within the vault. 

Kleinjan and Kramer argue that Fitzpatrick supports the 
district court’s determination that they owed no duty to main- 
tain the meter pit because it was situated in a utility easement. 
However, our review of the record discloses no utility ease- 
ment granted to the City or Hastings Utilities. In support of 
Kleinjan’s motion for summary judgment, her attorney offered 
an exhibit identified as the “operative deed” by which Kleinjan 
obtained title to her property and two other exhibits which 
were identified as “copies of deeds . . . which established the 
easement in question.’ The latter two exhibits are 1919 deeds 
from “J.O. Rohrer” to “George B. Blackstone” and “Floyde H. 
Eldredge” which purport to convey the property now owned 


36 Td. 
37 Fitzpatrick v. U S West, Inc., 246 Neb. 225, 518 N.W.2d 107 (1994). 
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by Kleinjan and adjacent property located immediately to the 
north, subject to a common driveway easement. The Eldredge 
deed recites, “Common and perpetual rights and privileges also 
granted and reserved hereby to and for the use of the water 
and sewer service to the main,’ and the Blackstone deed refers 
to the “common sewer and water privileges” referred to in the 
Eldredge deed. While these documents reflect rights shared by 
adjoining landowners, neither conveys an easement to the City 
or any municipal utility. From this record, we cannot determine 
whether or not the meter pit was situated on a utility easement 
belonging to a public utility. 

In its discussion of such easement, the district court noted 
that by ordinance, the duty to maintain watermeters “is the 
obligation of the City.” But we note that a city ordinance also 
provides that meter pits are to be “kept in good repair and free 
of water, oil, grease and trash at the consumer’s own cost and 
expense.”** Hofferber’s injury was caused not by the meters, but, 
rather, by the cover on the pit which contained the meters. 

[5] We conclude that the existence of a duty on the part of 
Kleinjan and Kramer depends upon their knowledge and control 
with respect to the apparently defective manhole cover which 
caused Hofferber’s injury. As one commentator notes, “the per- 
son in possession of property ordinarily is in the best position 
to discover and control its dangers, and often is responsible for 
creating them in the first place.”*? And we have recognized the 
general rule that “[o]rdinarily a person who is not the owner 
and is not in control of property is not liable for negligence 
with respect to such property.’*? The record includes evidence 
that the meter pit was not located on Kramer’s property and 
that for at least 15 years prior to Hofferber’s accident, she 
did not exercise any form of control over the meter pit or its 


38 Hastings Mun. Code, ch. 32, art. VI, § 32-604 (1973). 


3° W. Page Keeton et al., Prosser and Keeton on the Law of Torts § 57 at 
386 (5th ed. 1984). Accord Kliewer v. Wall Constr. Co., 229 Neb. 867, 429 
N.W.2d 373 (1988). 

40 65 C.J.S. Negligence § 94 at 1051 (1966). Accord, Muckey v. Dittoe, 235 
Neb. 250, 454 N.W.2d 682 (1990); Kliewer v. Wall Constr. Co., supra note 
39. 
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cover. Based upon these uncontroverted facts, we conclude that 
Kramer owed no duty to Hofferber and that the district court 
did not err in entering summary judgment in her favor. 

[6,7] It is likewise uncontroverted that the meter pit was 
situated on, and the accident occurred on, property owned by 
Kleinjan. A possessor of land is subject to liability for injury 
caused to a lawful visitor by a condition on the land if (1) the 
possessor defendant either created the condition, knew of the 
condition, or by the exercise of reasonable care would have 
discovered the condition; (2) the defendant should have real- 
ized the condition involved an unreasonable risk of harm to 
the lawful visitor; (3) the defendant should have expected that 
a lawful visitor such as the plaintiff either (a) would not dis- 
cover or realize the danger or (b) would fail to protect himself 
or herself against the danger; (4) the defendant failed to use 
reasonable care to protect the lawful visitor against the danger; 
and (5) the condition was a proximate cause of damage to the 
plaintiff.*! The party moving for summary judgment has the 
burden to show that no genuine issue of material fact exists and 
must produce sufficient evidence to demonstrate that the mov- 
ing party is entitled to judgment as a matter of law.** Giving 
Hofferber the benefit of all favorable inferences as our standard 
of review requires, we conclude that Kleinjan did not make a 
prima facie showing sufficient to negate her potential liability 
for injury caused by a dangerous condition on her property so 
as to entitle her to judgment as a matter of law. Accordingly, we 
conclude that the district court erred in sustaining her motion 
for summary judgment, and we reverse, and remand for further 
proceedings as to this claim. 


CONCLUSION 
For the reasons discussed, we conclude that Hofferber’s 
claim against the City is barred by the exclusive remedy pro- 
visions of the Nebraska Workers’ Compensation Act and the 


4! Range v. Abbott Sports Complex, 269 Neb. 281, 691 N.W.2d 525 (2005); 
Herrera v. Fleming Cos., 265 Neb. 118, 655 N.W.2d 378 (2003). 


#” Malolepsy v. State, 273 Neb. 313, 729 N.W.2d 669 (2007); Dutton-Lainson 
Co. v. Continental Ins. Co., 271 Neb. 810, 716 N.W.2d 87 (2006). 
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corresponding exemption in the Political Subdivisions Tort 
Claims Act, and we affirm the judgment dismissing his claim 
against the City. We also affirm the entry of summary judgment 
in favor of Kramer, because the record reflects no genuine issue 
of material fact as to Hofferber’s claim against her and she is 
therefore entitled to judgment of dismissal as a matter of law. 
However, we conclude that Kleinjan did not make a prima facie 
showing that she was entitled to summary judgment, and we 
therefore reverse the judgment entered in her favor and remand 
the cause to the district court for further proceedings consistent 
with this opinion. 

AFFIRMED IN PART, AND IN PART REVERSED AND 

REMANDED FOR FURTHER PROCEEDINGS. 


STATE OF NEBRASKA, APPELLEE, V. 
DENISE R. WELCH, APPELLANT. 
747 N.W.2d 613 


Filed April 18, 2008. No. S-07-289. 


1. Jury Instructions. Whether jury instructions given by a trial court are correct is 
a question of law. 

2. Judgments: Appeal and Error. When dispositive issues on appeal present ques- 
tions of law, an appellate court has an obligation to reach an independent conclu- 
sion irrespective of the decision of the court below. 

3. Jury Instructions: Proof: Appeal and Error. In an appeal based on a claim of 
an erroneous jury instruction, the appellant has the burden to show that the ques- 
tioned instruction was prejudicial or otherwise adversely affected a substantial 
right of the appellant. 

4. Jury Instructions: Convictions: Appeal and Error. Before an error in the giving 
of instructions can be considered as a ground for reversal of a conviction, it must 
be considered prejudicial to the rights of the defendant. 

5. Jury Instructions: Appeal and Error. All the jury instructions must be read 
together, and if, taken as a whole, they correctly state the law, are not mislead- 
ing, and adequately cover the issues supported by the pleadings and the evidence, 
there is no prejudicial error necessitating reversal. 

6. Pedestrians: Motor Vehicles: Statutes. Neb. Rev. Stat. § 60-6,109 (Reissue 2004) 
sets out a higher standard of care in the situations described in the statute. 

7. Pedestrians: Motor Vehicles: Proof. In order for a driver to be held to the higher 
standard of care in Neb. Rev. Stat. § 60-6,109 (Reissue 2004), there must be 
evidence both that the person was actually confused or actually incapacitated and 
that such condition was objectively obvious to a reasonable driver. 
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8. Jury Instructions: Appeal and Error. A jury instruction which misstates the 
issues and has a tendency to confuse the jury is erroneous. 

9. Double Jeopardy: Evidence: Appeal and Error. The Double Jeopardy Clause 
precludes a second trial once the reviewing court has found the evidence 
legally insufficient. 


Appeal from the District Court for Lancaster County, JEFFRE 
CHEUvRONT, Judge, on appeal thereto from the County Court for 
Lancaster County, LAuRIE YARDLEY, Judge. Judgment of District 
Court reversed, and cause remanded with directions. 


Robert B. Creager, of Anderson, Creager & Wittstruck, P.C., 
for appellant. 


Jon Bruning, Attorney General, and Erin E. Leuenberger for 
appellee. 


HEAVICAN, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCormack, and MILLER-LERMAN, JJ. 


MILLER-LERMAN, J. 
NATURE OF CASE 

As a result of charges stemming from a motor vehicle- 
pedestrian accident, Denise R. Welch was convicted of misde- 
meanor motor vehicle homicide by a jury at a trial conducted 
in the county court for Lancaster County. Welch appealed 
her conviction to the district court for Lancaster County and 
claimed that the county court had erred in instructing the jury 
on a theory of guilt that was not supported by the evidence. 
The district court rejected Welch’s argument and affirmed her 
conviction. Welch appeals. We conclude that the evidence did 
not support the challenged instruction regarding a driver’s duty 
to exercise proper precaution with respect to an obviously con- 
fused or incapacitated person. We therefore reverse the deci- 
sion of the district court and remand the cause with directions 
to reverse the conviction and remand the matter to the county 
court for a new trial. 


STATEMENT OF FACTS 
Welch was charged in county court with misdemeanor motor 
vehicle homicide in violation of Neb. Rev. Stat. § 28-306 (Cum. 
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Supp. 2004). The charge arose from an accident that occurred 
on October 7, 2005, in which a van driven by Welch collided 
with a pedestrian, Mitchell Fitzgibbons, at the intersection of 
19th and South Streets in Lincoln, Nebraska. Fitzgibbons was 
knocked to the ground and died as a result of injuries received 
in the accident. 

Officer Bryan Tankesley testified at the trial in this matter. 
At approximately 12:30 p.m. on October 7, 2005, Tankesley 
responded to a report of an injury accident at 19th and South 
Streets. Nineteenth Street runs north-south, and South Street 
runs east-west. When he arrived at the intersection, he observed 
a Dodge Caravan that appeared to have been turning right off 
of 19th Street to go eastbound on South Street. He also saw 
Fitzgibbons lying on the ground near the passenger side of the 
van. Fitzgibbons appeared to have suffered significant head 
trauma. Tankesley spoke with Welch, who had been identified 
as the driver of the van. 

Tankesley testified regarding Welch’s statements to him at 
the scene. Welch was driving northbound on 19th Street and 
stopped at the stop sign south of the intersection with South 
Street. Welch saw Fitzgibbons standing at the corner but “she 
didn’t pay all that much attention to him” because he had 
stopped walking and she “figured that he was going to stop and 
wait for her to proceed with her turn.” Welch looked to make 
sure traffic was safe and proceeded with her turn. She then 
“heard a bang, felt a thud, felt the van rock just a little bit” and 
realized that her van had come into contact with Fitzgibbons. 
She stopped the van, got out and ran to see what had happened. 
She saw that her front passenger tire was on Fitzgibbons’ upper 
arm area and so she backed the van off of him. By that time, 
witnesses had stopped to help. 

After questioning Welch, Tankesley referred her to another 
officer, Richard Roh, for further questioning. Roh testified that 
he asked Welch to make a taped statement of what she recalled 
about the accident and that Welch agreed to do so. Roh took 
Welch to the main police station to make the taped statement, 
which was admitted into evidence at trial and played for the 
jury without objection. A transcript of the taped statement was 
also admitted into evidence without objection, and the jury was 
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allowed to use the transcript to follow along while the tape 
was played. 

In the taped statement, Welch stated that she saw Fitzgibbons 
at the southeast corner of 19th and South Streets and that she 
was not sure whether he was intending to go west across 19th 
Street or north across South Street. She also stated that she 
thought that Fitzgibbons was “not all there, so I was afraid you 
know, I don’t know what it is, it’s a weird feeling I had with 
him, and I don’t really know the guy, but I’ve seen him before, 
and I, I was wondering if he was mentally retarded or some- 
thing.” Welch further stated that she did not remember whether 
she was talking on her cellular telephone at the time she was 
turning onto South Street. 

Fitzgibbons’ mother testified at trial. At the time of his 
death, Fitzgibbons was 49 years old and lived with his mother 
at a home near the accident scene. He worked part time at an 
insurance company in Omaha, Nebraska, as an internal auditor. 
Fitzgibbons was visually impaired as a result of diabetes and 
could not drive due to this impairment. However, Fitzgibbons’ 
mother testified that he did not let the diabetes “keep him from 
doing most everything he wanted to do”; that his visual impair- 
ment was not such that it would have prevented him, under 
ordinary circumstances, from safely negotiating the path he was 
taking at the time of the accident; and that he did not carry a 
white cane. 

On the morning of October 7, 2005, Fitzgibbons and his 
mother had been working on a rental house they owned that 
was across the street from their home. Their home was on the 
south side of South Street east of 19th Street, and the rental 
house was on the north side of South Street west of 19th Street. 
They walked home to have lunch, and afterward, Fitzgibbons 
left to return to the rental house while his mother stayed to fin- 
ish tasks at home. Shortly thereafter, she noticed that traffic had 
slowed on South Street and she looked out her front door and 
saw that Fitzgibbons had been injured. 

Four persons who witnessed the accident testified for the 
State. Susan Blasius testified that she was driving eastbound on 
South Street and that she did not see the actual collision, but 
saw Fitzgibbons walking west down the sidewalk and Welch’s 
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van on 19th Street. She testified that afterward, she saw that 
Fitzgibbons had been hit. Carole Maasch testified that she was 
traveling in the right eastbound lane of South Street. She saw 
Welch’s van moving north on 19th Street, and she “wasn’t quite 
sure the van was going to stop, and so [she] wanted to stay 
aware” and pulled into the left lane in case the van did not stop. 
Maasch testified that “the van wasn’t speeding or anything, 
but the van didn’t stop and slow down, and I saw the van hit 
a man.’ Maasch saw the driver of the van looking westward 
toward oncoming traffic but did not see the driver look to check 
the other direction. Maasch testified that she was “fairly posi- 
tive” that the driver was using a cellular telephone at the time 
of the accident. 

Robin Derr testified that at the time of the accident, he was 
painting a house on the northeast corner of 19th and South 
Streets. He saw Fitzgibbons standing on the southeast corner 
of the intersection; he then saw the van pull up and “they 
were both kind of facing the same direction.” Derr did not 
see the collision but he heard a screech and a thud. Derr ran 
across South Street to assist and saw Fitzgibbons lying on the 
ground underneath the van’s front tire. Derr noted injuries to 
Fitzgibbons’ head and bleeding from his ears and nose. Derr 
testified regarding his observation of Fitzgibbons after the 
accident that “by his facial expression, I thought maybe he 
[Fitzgibbons] was maybe mildly retarded or something . . . like 
maybe he was a little slow.” 

Sean Barry testified that he was eastbound on South Street 
and that he saw Welch’s van stopped about 10 feet back from 
the intersection and Fitzgibbons walking west on the sidewalk. 
Barry saw the van begin to move forward, and he moved from 
the right lane to the center lane either “because the van was in 
the street or I was moving over in anticipation of the van enter- 
ing.” Barry saw Fitzgibbons continue walking despite the fact 
that the van had started to move, and he saw Fitzgibbons’ arms 
fly up in the air as Fitzgibbons and the van collided. 

The State’s other witnesses included a pathologist who 
testified that Fitzgibbons died as the result of head injuries 
that were caused by a fall to the ground rather than by his 
head striking the vehicle. The State also presented testimony 
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by an accident reconstructionist who opined that based on his 
investigation, Fitzgibbons had been crossing 19th Street in the 
crosswalk when he was struck by Welch’s vehicle, causing him 
to fall over backward and hit his head on the pavement. 

In her defense, Welch presented the testimony of a profes- 
sor with experience in accident reconstruction who opined that 
based on his investigation, a dent in the side of the van was 
caused by Fitzgibbons tripping or stumbling forward and hit- 
ting his head on the side of the van. Welch did not testify. 

After both sides rested, the county court instructed the jury 
regarding, inter alia, the elements of motor vehicle homicide, 
§ 28-306(1), as charged. In instruction No. 3, the court instructed 
that the elements of motor vehicle homicide included: 

Welch proximately caused the death of Mitchell Fitzgibbon 
[sic] unintentionally while in the commission of any of 
the following unlawful acts: 

a. Careless driving as described in Instruction 4; or 

b. Failure to Yield the Right of way as described in 
Instruction 5; or 

c. Failing to exercise due care with a pedestrian as 
described in Instruction 6. 

The elements described in paragraphs 3(a) — 3(c) of 
this instruction constitute a single offense. Therefore, 
you need not agree unanimously on which unlawful act 
listed in element 3(a) — 3(c) was committed by . . . Welch, 
so long as you are unanimous that the State has proven 
beyond a reasonable doubt that an act of . . . Welch was 
unlawful as described in paragraphs 3(a) — 3(c). 

In instruction No. 6, the court instructed: 

As to failure to exercise due care with a pedestrian the 
State must prove beyond a reasonable doubt, each of the 
following elements: 

(A) .. . Welch was driving a motor vehicle in this state; 

(B) . . . Welch did fail to exercise due care to avoid 
colliding with any pedestrian and give an audible signal 
when necessary; or 

(C) ... Welch failed to exercise proper precaution upon 
observing a [sic] obviously confused or incapacitated per- 
son upon a roadway. 


STATE v. WELCH 523 
Cite as 275 Neb. 517 


Instruction No. 6 was based on Neb. Rev. Stat. § 60-6,109 
(Reissue 2004). At the instruction conference, the court over- 
ruled Welch’s objection to instruction No. 6 and the portion of 
instruction No. 3 referring to instruction No. 6. 

The jury found Welch guilty of motor vehicle homicide. The 
county court sentenced Welch to probation for 2 years. 

Welch appealed her conviction to the district court for 
Lancaster County. She claimed that the county court erred in 
giving instructions Nos. 3 and 6 and, in particular, in instructing 
the jury regarding the duty owed by motorists to an obviously 
confused or incapacitated person, as set forth in instruction No. 
6 which was derived from § 60-6,109. She argued that instruc- 
tion No. 6 was not supported by the evidence because there was 
no evidence that Fitzgibbons appeared obviously confused or 
incapacitated and no evidence that he was on the “roadway.” 
The court rejected Welch’s arguments, finding that there was 
evidence, including photographs and drawings of the scene of 
the collision, which showed that Fitzgibbons was on the road- 
way. The court also noted Welch’s statement to police that she 
thought that Fitzgibbons was “mentally retarded or something” 
and that he was “not all there” as evidence that Fitzgibbons was 
obviously confused or incapacitated. The district court affirmed 
Welch’s conviction. 

Welch appeals. 


ASSIGNMENT OF ERROR 
Welch challenges the giving of instructions Nos. 3 and 6 and 
claims that the county court erred in instructing the jury on a 
theory of guilt that was not supported by the evidence. 


STANDARDS OF REVIEW 
[1-3] Whether jury instructions given by a trial court are cor- 
rect is a question of law. State v. Fischer, 272 Neb. 963, 726 
N.W.2d 176 (2007). When dispositive issues on appeal present 
questions of law, an appellate court has an obligation to reach 
an independent conclusion irrespective of the decision of the 
court below. /d. In an appeal based on a claim of an erroneous 
jury instruction, the appellant has the burden to show that the 
questioned instruction was prejudicial or otherwise adversely 

affected a substantial right of the appellant. Jd. 
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ANALYSIS 
Evidence Does Not Support Instruction Regarding 
“Obviously Confused or Incapacitated Person.” 

Welch argues that the county court erred in giving instruc- 
tions Nos. 3 and 6 because there was no evidence to support a 
finding that Fitzgibbons was “obviously confused or incapaci- 
tated.” We agree that the evidence did not support an instruc- 
tion regarding the care required with respect to an obviously 
confused or incapacitated person. We conclude that the county 
court erred in giving instruction No. 6(C) and that the instruc- 
tion was prejudicial to Welch. We do not find error in instruc- 
tion No. 3’s reference to instruction No. 6, because, with a 
minor exception, the remainder of instruction No. 6 was proper 
and supported by the evidence. 

[4,5] Before an error in the giving of instructions can be 
considered as a ground for reversal of a conviction, it must be 
considered prejudicial to the rights of the defendant. State v. 
Fischer, supra. All the jury instructions must be read together, 
and if, taken as a whole, they correctly state the law, are not 
misleading, and adequately cover the issues supported by the 
pleadings and the evidence, there is no prejudicial error neces- 
sitating reversal. State v. Gutierrez, 272 Neb. 995, 726 N.W.2d 
542 (2007). Welch does not claim that the instructions do not 
correctly state the law. Instead, she argues that instruction No. 
6(C), the portion of the instruction relating to the duty of care 
to an obviously confused or incapacitated person, was mis- 
leading because the issue of a driver’s duty to an obviously 
confused or incapacitated person was not supported by the 
evidence in this case. 

Instruction No. 6 was adapted from §  60-6,109, 
which provides: 

Notwithstanding the other provisions of the Nebraska 
Rules of the Road, every driver of a vehicle shall exercise 
due care to avoid colliding with any pedestrian upon any 
roadway and shall give an audible signal when neces- 
sary and shall exercise proper precaution upon observing 
any child or obviously confused or incapacitated person 
upon a roadway. 
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Section 60-6,109 sets forth both the duty a driver owes 
with respect to any pedestrian and the duty a driver owes with 
respect to particular persons, including children and persons 
who are obviously confused or incapacitated. The county court 
instructed on both duties in subparagraphs (B) and (C) of 
instruction No. 6. The county court instructed that in order to 
find that Welch had failed to exercise due care with a pedes- 
trian, the jury would need to find either that “Welch did fail 
to exercise due care to avoid colliding with any pedestrian and 
give an audible signal when necessary” or that “Welch failed 
to exercise proper precaution upon observing a [sic] obviously 
confused or incapacitated person upon a roadway.” The court 
therefore instructed on all parts of the statute except the refer- 
ence to children which was not relevant in this case. 

[6] This court has previously considered § 60-6,109 and 
found that the statute “sets out a higher standard of care in the 
situations described in the statute.’ Hines v. Pollock, 229 Neb. 
614, 619, 428 N.W.2d 207, 210 (1988) (interpreting Neb. Rev. 
Stat. § 39-644 (Reissue 1984), which was later transferred to 
§ 60-6,109). See, also, Dutton v. Travis, 4 Neb. App. 875, 551 
N.W.2d 759 (1996). Although our pronouncement was made 
in a civil case, it applies equally to the criminal case under 
consideration. Thus, § 60-6,109 requires a driver to exercise 
“due care” with any pedestrian, but the statute requires a higher 
standard of care, described as “proper precaution,’ when the 
person is a child or the person is an obviously confused or 
incapacitated person. At issue in this case is consideration of 
the evidence necessary to support an instruction that a person 
is “obviously confused or incapacitated,” thereby imposing a 
higher standard of care on a driver. 

[7] As we read § 60-6,109, “obviously” refers to both “con- 
fused” persons and “incapacitated” persons and thus modifies 
both categories of persons. In the context of § 60-6,109, “con- 
fused” and “incapacitated” describe conditions which actu- 
ally affect a person’s ability to avoid coming to harm on a 
roadway, and the presence of persons with such conditions 
requires a driver to take greater care with regard to such per- 
sons. The statute’s use of “obviously” means that the conditions 
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referred to must be displayed. For a condition to be obvious, 
the condition must be objectively apparent through conduct or 
other unequivocal means such that a driver should be aware 
of the condition. We conclude that in order for a driver to be 
held to the higher standard of care in § 60-6,109, there must be 
evidence both that the person was actually confused or actually 
incapacitated and that such condition was objectively obvious 
to a reasonable driver. 

In the present case, although there was evidence that 
Fitzgibbons suffered some degree of visual impairment, this 
evidence was not sufficient to characterize Fitzgibbons as either 
an actually “confused” or an actually “incapacitated” person 
under § 60-6,109 at the time of the accident, and, in addition, 
there is no evidence that his limitation, such as it was, was 
obvious. To the contrary, Fitzgibbons’ mother testified that 
Fitzgibbons’ sight was not such that it prevented Fitzgibbons 
from safely walking the path he was on at the time of the 
accident and that he had safely walked that route at other 
times. Further, although there was some evidence that Welch 
wondered about Fitzgibbons’ condition and that another wit- 
ness observed Fitzgibbons’ facial expression after the accident 
and thought maybe he was mentally retarded, neither witness 
gave descriptions of Fitzgibbons’ behavior or even appearance 
which warrants an objective conclusion that Fitzgibbons was 
an obviously confused or incapacitated person. Referring to the 
record as a whole, no witness described actions or conduct by 
Fitzgibbons or anything definitive about Fitzgibbons immedi- 
ately prior to the accident which would objectively lead a rea- 
sonable driver to conclude that Fitzgibbons was an obviously 
confused or incapacitated person at the time of the accident. 

In concluding that there was evidence to support the chal- 
lenged instruction and affirming the decision of the county 
court, the district court relied on Welch’s statements to police 
that she had seen Fitzgibbons before and had wondered whether 
he was “mentally retarded or something.’ Given the require- 
ments of § 60-6,109, which we have described above, the 
district court’s reliance on Welch’s subjective feeling, without 
more, was misplaced. The record did not support an instruc- 
tion that assumed without evidence that Fitzgibbons was an 
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obviously confused or incapacitated person. We therefore con- 
clude that the evidence did not support giving subparagraph (C) 
of instruction No. 6. 

[8] As we have noted, there was no evidence from which the 
jury could have found that Fitzgibbons was “obviously con- 
fused or incapacitated,” and therefore, the county court should 
not have instructed the jury it could find that Welch had failed 
to exercise due care with a pedestrian if it found that “Welch 
failed to exercise proper precaution upon observing a [sic] 
obviously confused or incapacitated person upon a roadway.” A 
jury instruction which misstates the issues and has a tendency 
to confuse the jury is erroneous. State v. Stark, 272 Neb. 89, 
718 N.W.2d 509 (2006). Subparagraph (C) of instruction No. 6 
misstated the issues because it implied that there was evidence 
from which the jury could find that Fitzgibbons was “obvi- 
ously confused or incapacitated” and that therefore, Welch was 
required to exercise the heightened standard of care described 
as “proper precaution” rather than the due care owed to any 
pedestrian. The county court erred in giving this portion of the 
instruction, and the district court erred when it affirmed the 
giving of this portion of the instruction. 

Although instruction No. 6(C) was not supported by the 
evidence, we conclude that the remainder of instruction No. 
6 and instruction No. 3 were not erroneous. As noted above, 
a driver can violate § 60-6,109 either by failing to exercise 
proper precaution with the specifically listed types of persons 
or by failing to exercise due care with any pedestrian on the 
roadway. Although there was not evidence to support an instruc- 
tion regarding whether Fitzgibbons was obviously confused or 
incapacitated requiring Welch to exercise the legally heightened 
duty of proper precaution, there was evidence to support an 
instruction regarding whether Fitzgibbons was a pedestrian in 
the roadway with respect to whom Welch was required to exer- 
cise due care. In this regard, we note that in State v. Mattan, 
207 Neb. 679, 300 N.W.2d 810 (1981), this court determined 
that evidence was sufficient to find that the defendant caused 
the death of a pedestrian while operating a vehicle in violation 
of § 60-6,109 (then § 39-644). This court determined that there 
was evidence in Mattan that the driver failed to see a pedestrian 
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who was in plain sight which could support a finding that the 
driver failed to “exercise due care to avoid colliding with any 
pedestrian upon any roadway” as required under § 60-6,109. 

We note that there was evidence in the present case, in par- 
ticular, the testimony of the State’s accident reconstructionist, 
from which the jury could find that Fitzgibbons was a pedes- 
trian upon the roadway when the collision occurred. There was 
also evidence from which the jury could find that although 
Welch had seen Fitzgibbons before the collision, she was look- 
ing in a different direction and did not see that he had left the 
corner at the time of the collision. From such evidence, the jury 
could have found that Welch failed to exercise due care to avoid 
colliding with a pedestrian on the roadway. Therefore, although 
the evidence did not support subparagraph (C) of instruction 
No. 6, the evidence supported the remainder of the instruction. 
For completeness, we note that subparagraph (B) of instruction 
No. 6 as given by the county court failed to specify that under 
§ 60-6,109, the pedestrian must be “upon any roadway.” In a 
new trial upon remand, instruction No. 6, subparagraph (B), 
should so specify. 

Finally, we conclude that the error in giving subparagraph 
(C) of instruction No. 6 was prejudicial to Welch and requires 
reversal of her conviction. Although, as indicated above, there 
was evidence, if believed, from which the jury could have 
found that Welch had violated § 60-6,109 on another basis, 
it is important to note that in instruction No. 3, the jury was 
instructed that it need not be unanimous in determining which 
unlawful act Welch had committed in order to find her guilty 
and that it need be unanimous only in finding that the State had 
proved beyond a reasonable doubt that Welch had committed 
at least one of the unlawful acts described in the instructions. 
Therefore, it is possible that at least one juror could have found 
that although Welch exercised due care with a pedestrian as 
described in instruction No. 6(B), she did not, however, meet 
the higher standard of exercising proper precaution with an 
obviously confused or incapacitated person as described in 
instruction No. 6(C) and then based his or her decision to con- 
vict on the basis described in instruction No. 6(C). Because 
the jury was given an improper basis upon which to convict 
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Welch and was not required to specify the basis or bases on 
which it found Welch guilty, we conclude that subparagraph (C) 
was prejudicial to Welch. Therefore, the erroneous instruction 
requires reversal of her conviction. 


Double Jeopardy Does Not Bar New Trial on Other Bases. 

Welch was charged with motor vehicle homicide which 
involves causing a death unintentionally while engaged in 
an unlawful act involving the operation of a motor vehicle. 
See § 28-306. The State alleged alternate “unlawful acts” as 
the basis for the charge. Such acts included careless driving, 
failure to yield, failure to exercise due care with a pedestrian, 
and failure to exercise proper precaution with an obviously 
confused or incapacitated person. We conclude that although 
Welch cannot be retried for motor vehicle homicide on the 
basis that she failed to exercise proper precaution with respect 
to an obviously confused or incapacitated person, double jeop- 
ardy does not prevent a new trial for motor vehicle homicide 
on the remaining bases upon which the county court instructed 
in the first trial. 

[9] We have noted that generally, “if a convicted defendant 
obtains a reversal and remand for a new trial on appeal, the 
State may reprosecute.” State v. Palmer, 257 Neb. 702, 726, 
600 N.W.2d 756, 774 (1999). However, “the Double Jeopardy 
Clause precludes a second trial once the reviewing court has 
found the evidence legally insufficient.’ 257 Neb. at 727, 600 
N.W.2d at 775 (citing Burks v. United States, 437 U.S. 1, 98 S. 
Ct. 2141, 57 L. Ed. 2d 1 (1978)). 

In the present case, our conclusion that Welch’s conviction 
should be reversed is premised on our determination that there 
was not sufficient evidence at trial to support instruction No. 
6(C) regarding the duty of a driver to exercise proper precau- 
tion with an obviously confused or incapacitated person and 
that at least one juror could have relied on that unwarranted 
basis and corresponding instruction in voting to convict Welch. 
Because the State failed to produce evidence to support a con- 
viction on the basis of Welch’s alleged failure to exercise proper 
precaution with an obviously confused or incapacitated person, 
double jeopardy precludes the State on remand from attempting 
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to convict Welch of motor vehicle homicide on the basis of 
such alleged unlawful act. However, as noted above, there was 
sufficient evidence from which the jury could have found that 
Welch failed to exercise due care with a pedestrian as instructed 
in instruction No. 6(B), and she may be retried on such basis. 
Further, Welch made no argument on appeal that the evidence 
was insufficient to support the instructions on careless driving 
in instruction No. 4 and on failure to yield the right of way in 
instruction No. 5, and we have not analyzed these instructions 
and corresponding evidence. Therefore, on remand, Welch may 
be tried on these bases without violating double jeopardy. 


CONCLUSION 
We conclude that the evidence did not support instruction 
No. 6(C) regarding failure to exercise proper precaution with an 
obviously confused or incapacitated person. The county court 
therefore erred in giving the instruction, and the instruction 
was prejudicial to Welch. The district court erred in affirming 
Welch’s conviction. We remand the cause to the district court 
with directions to reverse Welch’s conviction and to remand the 
matter to the county court for a new trial in accordance with 
this opinion. 
REVERSED AND REMANDED WITH DIRECTIONS. 


NELVADENE MALCHOW, APPELLANT AND CROSS-APPELLEE, V. 
DEAN L. Doy.e, D.D.S., APPELLEE AND CROSS-APPELLANT. 
748 N.W.2d 28 
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1. Trial: Appeal and Error. A trial judge has broad discretion over the general con- 
duct of a trial; therefore, an appellate court reviews complaints about trial conduct 
for abuse of discretion. 

2. Motions for Mistrial: Appeal and Error. A motion for mistrial is directed to the 
discretion of the trial court, and its ruling will not be disturbed on appeal absent 
a showing of abuse of that discretion. 
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4. Motions for Mistrial. A mistrial is appropriate when an event occurs during the 
course of a trial which is of such a nature that its damaging effects would prevent 
a fair trial. 

5. Jury Instructions: Appeal and Error. Jury instructions do not constitute preju- 
dicial error if, taken as a whole, they correctly state the law, are not misleading, 
and adequately cover the issues supported by the pleadings and evidence. 

6. Pretrial Procedure: Appeal and Error. On appellate review, decisions regarding 
discovery are generally reviewed under an abuse of discretion standard. 

7. Trial: Appeal and Error. The standard of review of a trial court’s determination 
of a request for sanctions is whether the trial court abused its discretion. 

8. Judges: Words and Phrases. A judicial abuse of discretion exists when a judge, 
within the effective limits of authorized judicial power, elects to act or refrain 
from action, but the selected option results in a decision which is untenable and 
unfairly deprives a litigant of a substantial right or a just result in matters submit- 
ted for disposition through the judicial system. 
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HEAvICAN, C.J., WRIGHT, GERRARD, STEPHAN, McCorMack, and 
MILLER-LERMAN, JJ. 


PER CURIAM. 
NATURE OF CASE 

Nelvadene Malchow brought this professional negligence 
action against Dean L. Doyle, D.D.S., alleging that she sus- 
tained injuries as the result of Doyle’s insertion and later 
removal of a dental implant. A jury returned a verdict for Doyle, 
and the district court overruled Malchow’s motion for judgment 
notwithstanding the verdict or for new trial and Doyle’s motion 
for reconsideration. Malchow appeals, and Doyle has filed 
a cross-appeal. 


FACTS 
Doyle was Malchow’s dentist, and in July 1997, he placed 
a metal device in Malchow’s mouth that would allow the per- 
manent implant of prosthetic teeth. The device was embedded 
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underneath the gum tissue into and along her lower jaw. Malchow 
suffered from swelling, pain, and repeated infections for several 
years because Doyle allegedly improperly inserted the device. 

On February 26, 2002, during removal of part of the dental 
implant, Doyle fractured the right side of Malchow’s man- 
dible. He referred Malchow to the University of Nebraska 
College of Dentistry in Lincoln, Nebraska, for further dental 
and medical care. She underwent emergency surgery and was 
then referred to the University of Nebraska Medical Center in 
Omaha, Nebraska. There, she underwent additional surgeries to 
repair the fracture and reconstruct the mandible. 

Malchow brought this action, alleging that Doyle was negli- 
gent in failing to use the ordinary and reasonable care, skill, and 
knowledge ordinarily possessed and used under like circum- 
stances by members of his profession; that Doyle should have 
advised her that she was not a proper candidate for the dental 
implant; and that he failed to inform her of the risks associ- 
ated with the implantation. She also claimed that Doyle failed 
to exercise reasonable care and skill in removing the implant, 
causing further injury, including the fracture of Malchow’s 
mandible. In her amended complaint, Malchow sought recov- 
ery for hospital, medical, and dental costs and services that 
exceeded $145,000. 

In his answer to Malchow’s amended complaint, Doyle 
asserted that Malchow’s claims were barred by the statute of 
limitations, that the complaint failed to state a claim upon 
which relief could be granted, and that he had met the appli- 
cable standard of care in the treatment rendered to Malchow. 

After a 5-day trial, the jury returned a verdict in favor of 
Doyle, finding that Malchow had not met her burden of proof. 
Malchow moved for new trial and judgment notwithstanding 
the verdict, and Doyle filed a motion for reconsideration. The 
district court overruled the motions. Malchow appeals, and 
Doyle cross-appeals. 


ASSIGNMENTS OF ERROR 
Malchow assigns the following errors: The district court 
abused its discretion (1) in sustaining Doyle’s renewed motion 
to continue the trial on September 26, 2005; (2) in “the number 
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of hours during which the court was in session, conducting the 
trial”; (3) in overruling the motions for mistrial made by Malchow 
during the trial; (4) in refusing to assemble the jury during the 
hearing on the motion for new trial in order to investigate claims 
of juror misconduct; and (5) in overruling Malchow’s motion for 
judgment notwithstanding the verdict or for new trial. 

On cross-appeal, Doyle claims the district court erred (1) in 
ordering Doyle to pay for the time two of Malchow’s experts 
spent preparing for depositions and (2) in ordering Doyle to pay 
sanctions with respect to the failure to produce certain models 
of Malchow’s dental implant that were in Doyle’s possession. 


STANDARD OF REVIEW 

[1] A trial judge has broad discretion over the general conduct 
of a trial; therefore, an appellate court reviews complaints about 
trial conduct for abuse of discretion. See Eicher v. Mid America 
Fin. Invest. Corp., 270 Neb. 370, 702 N.W.2d 792 (2005). 

[2] A motion for mistrial is directed to the discretion of the 
trial court, and its ruling will not be disturbed on appeal absent 
a showing of abuse of that discretion. Genthon v. Kratville, 270 
Neb. 74, 701 N.W.2d 334 (2005). 

[3] To be considered by an appellate court, an alleged error 
must be both specifically assigned and specifically argued in 
the brief of the party asserting the error. Olivotto v. DeMarco 
Bros. Co., 273 Neb. 672, 732 N.W.2d 354 (2007). 


ANALYSIS 


CONDUCT OF TRIAL 

Malchow argues that the district court imposed “an unneces- 
sary, unreasonably ambitious and daunting time table [sic] for 
the trial,”’ which denied her a fair trial, and that the parties, 
the jury, and counsel “became prisoners to the trial court’s 
unreasonable trial schedule.” See brief for appellant at 22-23. 
Malchow contends that the trial schedule prejudiced the jury 
against her. 

It is helpful in this case to review the pretrial history. 
Malchow’s original complaint was filed on August 19, 2003. 
After many disputes regarding discovery, the district court 
scheduled a pretrial conference for August 15, 2005, and the 
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trial was originally scheduled for September 26 to October 3. 
Malchow’s pretrial memorandum listed 40 witnesses and 123 
exhibits. Doyle’s pretrial memorandum listed 10 witnesses and 
128 exhibits. On September 6, the court, on its own motion, set 
a cutoff date of September 9 for further pretrial motions. 

On September 9, 2005, Doyle moved to continue the trial, 
claiming that Malchow was scheduled for additional surgery on 
September 13 and that the surgery could affect her appearance 
and her speech at trial, which would unfairly prejudice Doyle. 
The district court denied Doyle’s motion to continue the trial, 
as well as his pending request for a separate trial on the statute 
of limitations issue. 

On September 20, 2005, Doyle filed another motion to con- 
tinue the trial based on issues related to his health. Doyle had 
previously suffered a heart attack and had recently been experi- 
encing chest and back pain. A heart catheter procedure revealed 
a blockage in his heart, and his cardiologist recommended that 
Doyle have stents inserted to correct the blockage. The proce- 
dure was scheduled for September 21, and Doyle claimed that 
his cardiologist ordered him not be placed under the stress of 
trial for at least 2 weeks following that date. 

The district court initially denied Doyle’s motions for con- 
tinuance, but after receiving testimony from Doyle’s cardi- 
ologist, the court granted the motion because of serious health 
risks to Doyle. The court then set the trial to begin on Monday, 
October 24, 2005. The court allotted 1 week for trial, with jury 
selection scheduled for October 18. 

When jury selection began, the district court informed the 
prospective jurors that the trial would begin on Monday, October 
24, 2005, at 8 a.m. The court stated: “We’re starting somewhat 
early in an effort to get the case done in a week. This case is 
going to take some time, and hopefully, it will be done within 
next week.” After the jury had been selected, the court and 
counsel discussed the trial schedule. The court stated that it was 
“going to push this case along,” beginning at 8 a.m. and run- 
ning until 6 p.m. if necessary. Malchow had previously told the 
court that her case in chief would be concluded on Wednesday, 
October 26, but Malchow’s counsel asked whether she would 
be able to call one of her expert witnesses the following week. 
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The expert would not be present until Monday, October 31. The 
court stated that although it was willing to consider going into 
the next week, it was reluctant to do so. 

Trial began at 8:05 a.m. on Monday, October 24, 2005, and 
continued until 8:58 p.m. On Tuesday, proceedings began at 
8:19 a.m. and continued until 6:16 p.m. The trial resumed at 
8:08 a.m. on Wednesday and continued until 10:05 p.m. On 
Thursday, trial began at 8:33 a.m. and adjourned at 8:45 p.m. 
Friday’s session began at 8:01 a.m. and lasted until 9:48 p.m. 
Thus, the district court allotted approximately 62 hours for the 
trial, including recesses, over a 5-day period. 

In its posttrial order, the district court noted that the time 
allotted for trial had been discussed extensively at a hearing on 
the day of jury selection, October 18, 2005. 

[I]t is obvious from those proceedings that previous dis- 
cussions had occurred. It is clear from that transcription, 
that [Malchow] had represented that her case in chief 
would be concluded on Wednesday. [Malchow’s] counsel 
inquired about the possibility of going into the following 
week, and the Court did not foreclose that possibility, but 
made it clear that it was very reluctant to go into the fol- 
lowing week, and the parties should expect to conclude 
within the week. The Court indicated that trial days would 
start earlier and go later than usual, if necessary, and that 
[Malchow] should plan on having rebuttal witnesses avail- 
able Friday afternoon... . 

[Malchow] took far longer in presenting her case in chief 
than what had been represented to the Court. Although 
there were numerous bench conferences, the court report- 
er’s affidavit shows that they were quite short. Throughout 
the trial, the Court inquired how long proceedings would 
take, and the time estimates given by [Malchow’s] coun- 
sel in response varied substantially, without any apparent 
reason, from time actually consumed. The direct exami- 
nation by [Malchow] of Dr. Doyle was very slow-paced 
and repetitive. The Court made every reasonable effort to 
give [Malchow] the same amount of time which had been 
allocated prior to the continuance, and [Malchow] in fact 
was able to use far more time than was estimated. 
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Malchow does not offer any precedent to support her claim 
that the district court imposed a daunting trial schedule on 
the parties. She cites only this court’s definition of a judicial 
abuse of discretion. We have held that a trial judge has broad 
discretion over the general conduct of a trial. See Eicher v. Mid 
America Fin. Invest. Corp., 270 Neb. 370, 702 N.W.2d 792 
(2005). We therefore review Malchow’s claims for an abuse 
of discretion. The record does not establish that the district 
court abused its discretion by depriving Malchow of a fair trial 
through the scheduling of the proceedings, unless it can be 
shown that the jury was prejudiced because the trial days were 
longer than usual. 

We note that on the fourth day of trial, the district court 
expressed its frustration at the time the trial was taking and 
stated it was concerned that the time estimates given by 
Malchow had been incorrect. Doyle moved for a mistrial, 
noting that there was insufficient time left for two expert wit- 
nesses he had expected to call that day. Doyle’s counsel stated 
that Malchow had taken “inordinate amounts of time with 
everything . . . to slow this case down,” delay Doyle’s experts, 
and extend the trial into the following week to allow one of 
Malchow’s experts to testify. 

Malchow’s counsel responded: 

That isn’t true any longer, Your Honor. . . . The motivation 
is incorrect. At one time it was, but it’s not the motivation 
for us trying this case at the pace we are, and we don’t 
have any intention of delaying anything for any purpose at 
all except to make sure the evidence gets in that we want 
to present .... 

(Emphasis supplied.) 

The above statement implied that Malchow’s counsel had pre- 
viously attempted to extend the time of trial in order to call an 
expert witness who was not available until the following week. 
The district court allowed more time for Malchow’s case in chief 
than had originally been discussed among the parties. Under the 
circumstances presented in this case, Malchow was responsible 
for the extra time that was required of the jury. We conclude that 
the court did not abuse its discretion in extending the length of 
the trial days. This assignment of error has no merit. 
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MOTIONS FOR MISTRIAL 

[4] Malchow’s argument concerning the conduct of the trial 
is also expressed in her assignment of error claiming that the 
district court abused its discretion in overruling each of the 
several motions for mistrial made during the trial. A motion 
for mistrial is directed to the discretion of the trial court, and 
its ruling will not be disturbed on appeal absent a showing of 
abuse of that discretion. Genthon v. Kratville, 270 Neb. 74, 701 
N.W.2d 334 (2005). A mistrial is appropriate when an event 
occurs during the course of a trial which is of such a nature that 
its damaging effects would prevent a fair trial. Jd. Events which 
may require the granting of a mistrial may include egregiously 
prejudicial statements of counsel, the improper admission of 
prejudicial evidence, and the introduction to the jury of incom- 
petent matters. See id. 

Malchow argues that the length of the trial days was so 
daunting that the jurors were prejudiced against her. We have 
noted that the length of the trial days was related to Malchow’s 
presentation of the evidence. Some of Malchow’s motions for 
mistrial, however, did not specifically relate to the length of 
the trial days or the timing of the trial. The first motion, made 
on the third day of trial, was based on the district court’s “pre- 
venting [Malchow] from putting on evidence to impeach .. . 
Doyle’s evidence and from putting on evidence concerning the 
facts in this case that occurred on the date of the severe injury 
to... Malchow.” On the fourth day, Malchow moved for mis- 
trial because she felt that due to the time constrictions imposed 
by the court, she had not been able to present the evidence that 
she needed to fully meet her burden of proof. 

Malchow offers no authority to support her contention that 
the trial schedule prevented her from having a fair trial. As 
noted earlier, a trial judge has broad discretion over the general 
conduct of a trial, and we review complaints about the conduct 
of a trial for abuse of discretion. See Eicher v. Mid America 
Fin. Invest. Corp., 270 Neb. 370, 702 N.W.2d 792 (2005). 

This court has previously addressed the imposition of time 
limits on a trial in Robison v. Madsen, 246 Neb. 22, 516 N.W.2d 
594 (1994), in which the trial court used stopwatches to keep 
track of the time allotted for the parties to present their case, 
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including cross-examination and arguments on objections. Each 
had been given 10% hours. Although the issue was not raised 
by the parties, we noted that a trial judge has broad discretion 
over the conduct of a trial. We cautioned trial courts against 
the use of stopwatches or other similar limitations on time. 
“Such methods of controlling the course of trial might well 
overly restrict the presentation of evidence and could prejudice 
a party’s right to fully present that party’s case.” Id. at 30, 516 
N.W.2d at 599. The Nebraska Court of Appeals has also stated, 
“Arbitrary time limits can easily become the enemy of justice 
in our adversarial system.” Gohl v. Gohl, 13 Neb. App. 685, 
702, 700 N.W.2d 625, 638 (2005). 

In the case at bar, the trial was conducted over a 5-day 
period and 62 hours were devoted to the trial. The record does 
not show that either party was restricted in the presentation of 
its evidence. Malchow has not demonstrated that she was preju- 
diced in presenting her case based on the length of each trial 
day, and she is not entitled to an inference that the jury resented 
her because of the length of the trial. We conclude that the dis- 
trict court did not arbitrarily place time limits on either party 
or restrict the presentation of evidence. Thus, the court did not 
abuse its discretion in overruling any motions for mistrial on 
the basis of the conduct of the trial. 


JUROR MIsconDuct 

Malchow claims the district court abused its discretion in 
refusing to assemble the jury to investigate claims of juror mis- 
conduct. At the hearing on the motion for new trial, Malchow 
offered into evidence the affidavits of three jurors, and Doyle 
objected based upon Neb. Rev. Stat. § 27-606 (Reissue 1995), 
which generally precludes a juror from testifying as to any 
matter or statement occurring during the course of the jury’s 
deliberations. The court sustained Doyle’s objection and refused 
to receive the evidence. 

We note that Malchow did not assign as error the court’s 
refusal to receive the affidavits. Errors argued but not assigned 
will not be considered on appeal. County of Sarpy v. City of 
Gretna, 273 Neb. 92, 727 N.W.2d 690 (2007). Thus, we do not 
consider the ruling on the affidavits. 
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Malchow’s assignment of error claims that the district court 
abused its discretion in refusing to have the jurors return after 
trial to be examined for possible juror misconduct. The motion 
for new trial submitted by Malchow did not request such a 
hearing, but during the hearing on the motion for new trial, 
Malchow asked the court to gather the jurors to question them 
about the verdict. This assignment of error appears to be based 
on Malchow’s claim that the jurors were unduly influenced 
by the jury foreperson, who allegedly repeatedly told the jury 
that the proof had to be beyond a reasonable doubt to find in 
Malchow’s favor. 

Section 27-606(2) precludes a juror testifying “as to any 
matter or statement occurring during the course of the jury’s 
deliberations . . . except that a juror may testify on the ques- 
tion whether extraneous prejudicial information was improperly 
brought to the jury’s attention.” Malchow claims that the jury 
foreperson’s incorrect statement concerning the burden of proof 
was extraneous information and did not relate to any statement 
made during the jury’s deliberations. Therefore, Malchow asserts 
that the jurors should have been able to testify about it. 

In Leavitt v. Magid, 257 Neb. 440, 598 N.W.2d 722 (1999), 
the appellant claimed juror misconduct because one of the 
jurors, an attorney, had allegedly intimidated the other jurors 
concerning the definition of proximate cause. The appellant 
alleged that the attorney-juror’s legal knowledge constituted 
extraneous prejudicial information within the meaning of 
§ 27-606. Conflicting affidavits were offered. We held that the 
juror’s general legal knowledge was personal knowledge not 
directly related to the litigation and was not extraneous infor- 
mation within the meaning of § 27-606. 

[5] Here, it is alleged that the foreperson incorrectly stated 
the burden of proof. A juror’s knowledge about the burden of 
proof is personal knowledge that is not directly related to the 
litigation at issue and is not extraneous information. The jury 
was instructed by the court that Malchow’s burden of proof 
was to show, by the greater weight of the evidence, that Doyle 
was negligent. Jury instructions do not constitute prejudicial 
error if, taken as a whole, they correctly state the law, are 
not misleading, and adequately cover the issues supported by 
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the pleadings and evidence. Domjan v. Faith Regional Health 
Servs., 273 Neb. 877, 735 N.W.2d 355 (2007). The jury instruc- 
tions were correct, and there is no prejudicial error evident with 
regard to the instructions to the jury. 

Malchow was not entitled to an evidentiary hearing to inves- 
tigate the allegations of juror misconduct. The jurors’ affidavits 
were not admissible, and Malchow’s claims of misconduct were 
unsupported by any evidence. See Leavitt v. Magid, supra. The 
district court did not abuse its discretion in failing to conduct 
a hearing to question the jurors about their verdict, and this 
assignment of error has no merit. 


REMAINING ASSIGNMENTS OF ERROR 

Malchow assigns as error the district court’s sustaining 
Doyle’s renewed motion to continue the trial on September 
26, 2005, and its overruling Malchow’s motion for judgment 
notwithstanding the verdict or for new trial. However, Malchow 
does not argue these assignments of error. To be considered by 
an appellate court, an alleged error must be both specifically 
assigned and specifically argued in the brief of the party assert- 
ing the error. Olivotto v. DeMarco Bros. Co., 273 Neb. 672, 732 
N.W.2d 354 (2007). 


CROSS-APPEAL 
On cross-appeal, Doyle asserts that the district court erred 
(1) in ordering Doyle to pay for the deposition preparation time 
of two of Malchow’s experts, Drs. Richard Burton and Michael 
Miloro, and (2) in ordering Doyle to pay sanctions with respect 
to the failure to produce certain models of Malchow’s dental 
implant that were in Doyle’s possession. 


STANDARD OF REVIEW 
[6,7] On appellate review, decisions regarding discovery are 
generally reviewed under an abuse of discretion standard. In re 
Guardianship & Conservatorship of Borowiak, 10 Neb. App. 
22, 624 N.W.2d 72 (2001). See, also, In re Estate of Jeffrey B., 
268 Neb. 761, 688 N.W.2d 135 (2004). The standard of review 
of a trial court’s determination of a request for sanctions is 
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whether the trial court abused its discretion. Holste v. Burlington 
Northern RR. Co., 256 Neb. 713, 592 N.W.2d 894 (1999). 


DEPOSITION EXPENSES 

On February 17, 2005, Malchow moved to compel Doyle 
to pay the fees for certain expert witnesses to prepare their 
responses to Doyle’s discovery pursuant to Neb. Ct. R. of 
Discovery 37 (rev. 2000). The district court had previously 
overruled Malchow’s objections to several interrogatories sub- 
mitted by Doyle to Malchow’s expert witnesses. However, the 
court had ordered Doyle to pay Malchow’s expert witnesses 
to respond to said discovery if, after being informed of the 
estimated charges, Doyle still wished to obtain the responses. 
Malchow provided the required estimation of charges, but 
received no response from Doyle. 

In her motion to compel, Malchow claimed that defense 
counsel then served notices of deposition on two of Malchow’s 
expert witnesses, Burton and Dr. J. Bruce Bavitz, seeking the 
same information as had previously been sought through the 
written interrogatories. Malchow claimed that by deposing such 
witnesses, Doyle was attempting to obtain the same information 
by deposition that he had previously sought through written 
discovery. Burton’s deposition was held on December 28, 2004, 
and Bavitz’ deposition was held on January 12, 2005. 

Burton sent Doyle a bill of $3,000 for his deposition and 
his preparation time, including his time to compile answers 
to a list of questions that were asked of him in the notice of 
deposition. Doyle’s attorney paid $2,000 but refused to pay the 
other $1,000, which was based on Burton’s charge for 4 hours 
at $250 per hour to review all materials, answer the interroga- 
tories, and conduct other research in preparation for the deposi- 
tion. Doyle argued he should not be required to pay for the trial 
preparation of Malchow’s expert. 

Malchow alleged that Doyle was attempting to circumvent 
the district court’s prior order by restating the same questions in 
a notice of deposition to the expert witness rather than by sub- 
mitting written interrogatories to Malchow. In addition, because 
the issue had previously been ruled on in the court’s order of 
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December 12, 2003, Malchow claimed that Doyle should be 
ordered to pay Malchow’s attorney fees incurred in filing the 
motion to compel. 

The district court ordered Doyle to pay the entire amount 
billed by Burton, which included his preparation time for 
answering the interrogatories and participating in the deposi- 
tion. The court overruled Malchow’s request for attorney fees. 
Under the circumstances presented, we conclude the court 
did not abuse its discretion in ordering Doyle to pay Burton’s 
charges of $3,000. 

Each party moved for a protective order regarding the fees 
charged by Miloro. Doyle had been advised that several of 
Malchow’s expert witnesses required a fee of $1,000 to $1,500 
at least 1 week in advance of the deposition, based on a rate of 
$500 to $750 per hour. Miloro’s deposition was scheduled for 2 
hours on August 29, 2005, but Miloro canceled it when Doyle 
did not pay $1,500 at least 1 week in advance. Doyle alleged 
that Miloro’s charges were unreasonable. 

Subsequent to the cancellation of his deposition, Miloro 
demanded a total of $7,500. In addition to $1,500 for the 
deposition, Miloro claimed he had incurred 12 hours of prepa- 
ration between August 27 and 28 reviewing records, and he 
charged $500 per hour for preparation. Miloro stated that on 
Friday, August 26, 2005, his office left a voicemail message for 
Malchow’s counsel that the $1,500 advance fee had not been 
received. In spite of not being paid, Miloro said he felt it neces- 
sary to review the records in the event that all parties appeared 
for the deposition. Miloro claimed he had spent 12 hours over 
the weekend reviewing the records. The district court ordered 
that Doyle was responsible for Miloro’s “time for the deposi- 
tion to be taken the morning of August 29,” but which did not 
occur because of nonpayment by Doyle. The court also over- 
ruled Doyle’s motion for a protective order. 

Doyle subsequently filed an application for leave to file an 
original action in this court seeking a writ of mandamus relating 
in part to the $6,000 charge for Miloro’s deposition preparation 
time. We denied Doyle’s application to file an original action. 

On September 23, 2005, Malchow again brought the issue of 
Miloro’s $7,500 charge before the district court. The court then 
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inquired of Malchow’s counsel whether there would be a prob- 
lem with Miloro’s appearing for trial because he had not been 
paid. Counsel responded that Miloro would not appear until 
the bill was paid. ““We’ve paid him a lot of money in the past. 
He’s been paid for every minute that we’ve seen him before.” 
Cocounsel then added, ““We’ve paid him in advance for his trial 
appearance, but he hasn’t [been] paid the $7[,]500.” Miloro 
was scheduled to appear on the third day of the trial. Counsel 
stated that Miloro would fill up his calendar if he was not paid 
the $7,500 immediately and that he would not testify at trial, 
which was scheduled at that time to begin the following week. 
The court ordered Doyle to pay $7,500 to Miloro no later than 
5 p.m. on Monday, September 26. 

The record indicates that Miloro had spent considerable time 
with Malchow’s lawyers prior to trial and that he had been paid 
for his time, which according to counsel was “a lot of money.” 
Miloro had been paid by Malchow for his trial appearance. The 
remaining question is whether Doyle should have been required 
to pay Miloro for 12 hours of preparation for a 2-hour deposi- 
tion that was requested by Doyle but was never taken because 
Miloro was not paid in advance. 

This court has not previously addressed the question of 
payment of an expert witness for time spent in preparation 
for a deposition. The Nebraska discovery rules for civil cases 
are, with some modification, based on the federal rules of 
discovery. See, Neb. Ct. R. of Discovery 26(b)(4) (rev. 2001); 
Christianson v. Educational Serv. Unit No. 16, 243 Neb. 553, 
501 N.W.2d 281 (1993). 

Doyle relies on Rhee v. Witco Chemical Corp., 126 F.R.D. 
45 (N.D. Ill. 1989), which held that a deposing party need 
not compensate the opposing party’s expert for time spent 
preparing for a deposition. The court noted that the prepara- 
tion time included not only the expert’s review of his or her 
conclusions and the basis for the opinion, but also consultation 
between counsel and the expert to prepare the expert for testify- 
ing. “An expert’s deposition is in part a dress rehearsal for his 
testimony at trial and thus his preparation is part of trial prepa- 
ration. One party need not pay for the other’s trial preparation.” 
Id. at 47. 
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Malchow relies on Hose v. Chicago and North Western 
Transp. Co., 154 F.R.D. 222 (S.D. Iowa 1994), in which the 
railroad objected to the plaintiff’s expert witness’ charging the 
railroad for time spent reviewing medical records in preparation 
for a deposition. The court distinguished Rhee, in part, because 
the expert in Hose was the plaintiff’s treating neurologist and 
was not retained specifically for the litigation. In addition, the 
expert was not seeking compensation for any time spent in 
conference with plaintiff’s counsel, but merely for time spent 
reviewing the plaintiff’s medical records. The court noted that 
compensating the expert for time spent reviewing medical 
records would speed along the deposition process and would 
save costs over having the expert refresh his memory during the 
deposition using the medical records. 

Other cases represent a split of authority regarding pay- 
ment of an expert’s time in preparing for a deposition. In M. T. 
McBrian, Inc. v. Liebert Corp., 173 F.R.D. 491 (N.D. Ill. 1997), 
the court stated that as a general rule, Fed. R. Civ. P. 26(b)(4)(C) 
does not require the deposing party to bear the expense of the 
expert’s deposition preparation time. M. T; McBrian, Inc. was a 
simple contract case between two parties, and the court stated 
that without more compelling circumstances, time spent prepar- 
ing for a deposition should fall on the party responding to a 
discovery request. See, also, Benjamin v. Gloz, 130 F.R.D. 455 
(D. Colo. 1990) (compensation denied for time spent by expert 
preparing for deposition). 

There are exceptions where the case is complex or where 
there has been a considerable lapse of time between an expert’s 
work on a case and the date of the actual deposition. In S.A. 
Healy Co. v. Milwaukee Metro. Sewerage Dist., 154 F.R.D. 212 
(E.D. Wis. 1994), the court found that the issues were com- 
plex and that the deposition would occur 4 to 5 months after 
the expert prepared his report. It ordered the party responding 
to the discovery to pay for 5 hours of the expert’s deposition 
preparation time. See, also, E.E.O.C. v. Sears, Roebuck and 
Co., 138 FR.D. 523 (N.D. Ill. 1991) (cost of time spent for 
experts to review voluminous documents may be recovered in 
complex case, but range of activities performed by experts for 
which party can be reimbursed is very narrow). 
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[8] The question of whether time spent by Miloro in respond- 
ing to discovery should include his time preparing for a deposi- 
tion is left to the discretion of the trial court. The control of dis- 
covery is a matter for judicial discretion. In re Estate of Jeffrey 
B., 268 Neb. 761, 688 N.W.2d 135 (2004). A judicial abuse of 
discretion exists when a judge, within the effective limits of 
authorized judicial power, elects to act or refrain from action, 
but the selected option results in a decision which is untenable 
and unfairly deprives a litigant of a substantial right or a just 
result in matters submitted for disposition through the judicial 
system. Poppe v. Siefker, 274 Neb. 1, 735 N.W.2d 784 (2007). 
In this case, Doyle did not pay certain specified fees to Miloro 
in advance as agreed upon, which resulted in the deposition’s 
being canceled. 

We conclude that the district court abused its discretion in 
ordering Doyle to pay the $6,000 charged by Miloro as compen- 
sation for time he spent preparing for the deposition. The facts 
herein are similar to those in Rhee v. Witco Chemical Corp., 
126 F.R.D. 45 (N.D. Ill. 1989). Miloro was Malchow’s witness, 
and he was scheduled to testify on the third day of the trial. 
Malchow’s counsel stated that he had spent considerable time 
with Miloro and that Miloro had been paid for every minute of 
his time. Whether Miloro needed to spend 12 additional hours 
to prepare for a 2-hour discovery deposition by Doyle is not the 
question, but, rather, whether Doyle should have been ordered 
to pay such charges. We conclude that the district court’s 
order on this issue was in error. We therefore modify that por- 
tion of the judgment in order to tax $6,000 as additional costs 
to Malchow. 


SANCTIONS 

On December 15, 2003, Malchow issued Doyle a notice for 
deposition and a subpoena duces tecum, asking Doyle to provide 
the following materials: “[a]ll records, documents, billings, and 
other tangible things in your possession or control” pertaining to 
Malchow, including but not limited to x rays. 

As Doyle’s deposition began on December 19, 2003, he was 
asked whether he brought those items requested in the subpoena 
duces tecum. Doyle stated that he had brought all documents 
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pertaining to Malchow, x rays, and the instruments used for the 
surgery. Later in the deposition, Doyle mentioned that models 
of Malchow’s jawbone had been made between the first and 
second surgeries. When a second deposition of Doyle was 
taken on April 8, 2005, he was asked if he was in possession of 
any models, and he indicated he would have to check. Dental 
impressions were eventually provided to Malchow’s counsel 
on April 13. 

In Malchow’s motion for sanctions under rule 37, she alleged 
that she had learned on January 24, 2005, that an exhibit con- 
tained the “right strut of the Malchow subperiosteal implant,” 
which had never before been produced by Doyle or properly 
made a part of the contents of the exhibit. Malchow claimed that 
the strut was added to the exhibit while it was in the possession 
of Doyle or his counsel. Malchow claimed that at Doyle’s sec- 
ond deposition on April 8, the right strut of Malchow’s implant 
was produced. And at a third deposition on June 13, models of 
Malchow’s jaw and implant device were produced. 

In her motion for sanctions, Malchow asked the district 
court to find that Doyle and his counsel were in contempt 
and to order that they purge themselves of contempt by either 
(1) paying Malchow’s counsel full compensation for the time 
expended as a result of taking Doyle’s deposition on three 
occasions, (2) forfeiting the right to refer to or use the strut or 
models as evidence at trial, or (3) admonishing and instruct- 
ing Doyle’s expert witnesses that their opinions should not be 
based on the strut or models. 

In the alternative, Malchow sought payment for the time 
expended in revisiting all of Malchow’s expert witnesses to 
allow them to review the strut and models; payment for the 
time spent taking the depositions of Bavitz and Burton, who 
were not allowed to view the strut and models prior to their 
depositions; and forfeiture of Doyle’s right to use the depo- 
sitions of Bavitz and Burton as substantive evidence or as 
impeachment at trial. 

The district court found that Doyle was negligent in fail- 
ing to produce the strut and models related to his treatment of 
Malchow at either of his depositions. Pursuant to the subpoena 
duces tecum, Doyle was required to bring all “tangible things” 
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to the deposition. The court found it would be an extreme 
remedy to exclude the models from use but found it appropriate 
to impose sanctions in the amount of one-half of the costs of the 
subsequent depositions and Malchow’s attorneys’ preparation 
time for those depositions. Doyle was ordered to pay $7,717.50 
in attorney fees and $685.58 in expenses to Malchow’s counsel 
as sanctions by August 31, 2005. 

After the trial, Doyle moved the district court to reconsider 
its sanctions. He argued there was no testimony that the models 
changed the opinion of any expert or that any expert spent a 
great deal of time looking at the models to reevaluate his opin- 
ion. Doyle claimed the sanctions were excessive and asked that 
they be set aside because there was no prejudice to Malchow. 
The court overruled this motion for reconsideration. 

Doyle argues that the district court abused its discretion. He 
claims that there was no prejudice to Malchow because the 
expert witnesses testified that their opinions did not change 
after they saw the models. Burton stated in a second deposition 
that none of his opinions had changed following his review of 
the models and implant. Bavitz stated at trial that he had not 
changed his opinions based on his review of the models. 

The subpoena duces tecum directed Doyle to bring with 
him “[a]ll records, documents, billings, and other tangible 
things in your possession or control” pertaining to Malchow, 
including but not limited to x rays. (Emphasis supplied.) The 
models would certainly fall within the definition of “other 
tangible things.” Thus, the district court did not abuse its 
discretion in sanctioning Doyle for the failure to provide the 
models until 16 months after the subpoena duces tecum was 
issued. This assignment of error has no merit. 


CONCLUSION 
The judgment of the district court is affirmed as modified in 
accordance with this opinion. 
AFFIRMED AS MODIFIED. 
ConNOLLY, J., participating on briefs. 
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HEAvICcAN, C.J. 
INTRODUCTION 

This case presents several issues relating to a claim filed 
against the estate of Edward F. Jelinek. We are first asked 
to determine whether crop services provided to the estate by 
J.R. Simplot Company (Simplot) are administration expenses 
under Neb. Rev. Stat. § 30-2485(b) (Reissue 1995). If so, then 
Simplot’s claim should be allowed, because under § 30-2485, 
no statute of limitations barred the claim. However, if the claim 
was not for administration expenses, we are presented with the 
question of whether Simplot’s “Demand for Notice” or, alter- 
natively, the filing of this suit in district court, operated as a 
timely claim under Neb. Rev. Stat. § 30-2486 (Reissue 1995). 


FACTS 

The facts of this case are largely uncontested. Edward passed 
away testate on May 21, 1999, leaving an estate primarily 
consisting of approximately 4,500 acres of farmland. James 
Jelinek, Edward’s grandson, was named personal representative 
of the estate. Edward’s will specifically authorized the personal 
representative to keep the administration of his estate open for 
up to 15 years and directed that the farming operation on the 
estate should be continued during that time. 

In September 1999, crops located on land owned by the 
estate suffered significant hail damage. The crops were unin- 
sured. Accordingly, there were insufficient funds to pay oper- 
ating debt due in 1999. Due to the inability to pay this debt, 
the lender declined to provide further financing of the estate’s 
operations. New financing was obtained through Ag Services 
of America, Inc. (Ag Services). This financing lasted from the 
2000 through the 2002 growing seasons. In order to receive 
goods or services under this new agreement, the estate had to 
specifically request the goods or services. Ag Services would 
then either approve or decline the request, with Ag Services 
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actually purchasing the goods or services. These goods and 
services were then sold to the estate at a markup. 

At this same time, the estate’s account with Simplot was also 
changed to cash on delivery, meaning that no goods or services 
were to be provided without payment up front. During the 3 
years at issue, there were times when Ag Services would not 
approve certain requests made by James on behalf of the estate. 
Given the payment status at Simplot, the estate could not itself 
contract for the goods or services. Nevertheless, Simplot’s local 
branch manager continued to provide certain goods and ser- 
vices to the estate. The payment status was circumvented with 
the manager’s simply keeping track of the goods and services 
provided, but not issuing invoices. It is clear from the record 
that with respect to the goods and services at issue, the manager 
was aware that he was dealing with James in James’ capacity as 
personal representative for Edward’s estate. 

Eventually, the circumvention was discovered. On February 
26, 2003, the goods and services provided to the estate were 
invoiced for a total of $161,053.78. That invoice provided for a 
due date of March 20, 2003. The estate did not pay that invoice 
and was billed again on March 26 in the amount of $174,504.98, 
with a due date of April 20. That invoice was also not paid. 

The reason put forth by James for the nonpayment of the bill 
was that during the 2000 growing season, some of the estate’s 
dryland corn fields had a lower yield than James had expected. 
James believed the cause of this poor yield was the spraying of 
an herbicide recommended by Simplot, and he estimated a loss 
of approximately $150,000 to $160,000. James refused to pay 
the Simplot bill despite acknowledging that at least some of the 
goods and services were provided. James’ refusal was based 
upon his belief that Simplot owed the estate for the poor yield 
caused by the spraying of the herbicide. 

On June 10, 2003, Simplot filed a “Demand for Notice” in 
the county court for Box Butte County. That demand stated that 
“{Simplot] has a financial interest in the estate of the deceased 
and holds an outstanding claim,” but included no basis for the 
potential claim and listed no amount due. 

On March 25, 2004, Simplot filed this suit against the estate in 
Box Butte County District Court. The estate denied it was liable 
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and asserted a cross-claim against Simplot for $175,085.09 for 
damages to the estate’s 2000 dryland corn crop. That cross-claim 
was later dismissed by the district court. On May 16, 2006, the 
district court dismissed Simplot’s claim, finding the claim was 
barred by the statute of limitations set forth in § 30-2485. The 
district court also found Simplot’s “Demand for Notice” did not 
qualify as a claim under § 30-2486. 


ASSIGNMENTS OF ERROR 

On appeal, Simplot assigns, restated, that the district court 
erred in (1) determining that expenses of conducting farm oper- 
ations were not “administration expenses” under § 30-2485(b); 
(2) determining that Simplot’s filing entitled “Demand for 
Notice” was insufficient as a filing of claim under § 30-2485(b); 
(3) not determining that the estate’s account with Simplot was 
open, which would toll the applicable statute of limitations; and 
(4) determining Simplot’s equitable actions were barred. 


STANDARD OF REVIEW 
[1] Statutory interpretation is a question of law, which an 
appellate court resolves independently of the trial court.! 
[2] The correct standard of review for a trial court’s exercise 
of equity jurisdiction is de novo on the record, with indepen- 
dent conclusions of law and fact.’ 


ANALYSIS 

On appeal, Simplot’s basic contention, broadly stated, is that 
the district court erred in concluding that its claim was barred 
by the statute of limitations set forth in § 30-2485(b). Section 
30-2486 provides a framework for analyzing this assertion. 
That section provides that someone with a claim against an 
estate may present it in one of two ways. Under § 30-2486(1), 
the claim may be filed with the probate court. Alternatively, 
under § 30-2486(2), a claimant may file suit to recover the 
amount of the claim, so long as the suit is filed within the time 
period provided for filing the claim with the estate. 


' Jones v. Shelter Mut. Ins. Cos., 274 Neb. 186, 738 N.W.2d 840 (2007). 
> Hornig v. Martel Lift Systems, 258 Neb. 764, 606 N.W.2d 764 (2000). 
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The time period for filing claims with the estate is set forth 
in § 30-2485(b). That section generally provides that with 
respect to claims arising at or after the death of the decedent, 
as is presented in this case: 

All claims, other than for administration expenses, against 
a decedent’s estate which arise at or after the death of the 
decedent, including claims of the state and any subdivision 
thereof, whether due or to become due, absolute or con- 
tingent, liquidated or unliquidated, founded on contract, 
tort, or other legal basis, are barred against the estate, the 
personal representative, and the heirs and devisees of the 
decedent, unless presented as follows: 

(1) A claim based on a contract with the personal rep- 
resentative, within four months after performance by the 
personal representative is due; 

(2) Any other claim, within four months after it arises.* 


Simplot’s Claim Not For Administration Expenses. 

In its first assignment of error, Simplot argues that its claim 
was an administration cost and, under § 30-2485(b), did not 
need to be filed with the probate court within the 4-month 
time period. In support of this contention, Simplot argues 
that the overriding goal of Edward’s will was a concern over 
the continuation of his farming operations and that Edward 
had specifically authorized keeping the estate open for up to 
15 years. Simplot asserts that given the possibility of a long- 
term administration of the estate, the crop services it provided 
were necessary to maintain the cropland, were incurred in the 
administration of the estate, and therefore were administration 
expenses as envisioned by § 30-2485(b). 

The current Nebraska Probate Code was enacted in 1974 and 
became operative on January 1, 1977. While it closely follows 
the language of the Uniform Probate Code, it differs in one 
particular way that is significant to our analysis in this case. 
While the Uniform Probate Code requires all claims to be filed 
with the estate or the probate court,* § 30-2485(b) specifically 


3 § 30-2485(b). 
+ Compare Unif. Probate Code § 3-803, 8 U.L.A. 41 (Cum. Supp. 2007). 
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exempts administration expenses from such requirement. It 
appears that Nebraska is unique in providing such an exemption. 
The term “administration expenses” is not defined in the probate 
code. Nor has the term been precisely defined by Nebraska case 
law, though the topic has been generally discussed. 

In cases decided since the adoption of the current probate 
code, this court has concluded that expenses paid to engage in 
litigation on behalf of the estate were administration expenses 
for the purposes of § 30-2485(b),° as were the attorney fees 
of a party other than the administrator.° Furthermore, in cases 
predating the current probate code, we held that guardian 
ad litem fees’ and reimbursement for legal services provided 
by the administrator’ were properly considered administra- 
tion expenses. 

Simplot’s contention that its claim constituted an administra- 
tion expense under § 30-2485(b) suffers from a fatal flaw. If the 
crop services Simplot provided are properly considered admin- 
istration expenses, such ignores altogether § 30-2485(b)(1), 
which provides for the 4-month claim period for “[a] claim 
based on a contract with the personal representative ... .” 

[3] If this court were to adopt Simplot’s reasoning—that 
the services in question should be considered administration 
expenses—then § 30-2585(b)(1) would be rendered virtually 
meaningless. A personal representative’s duty is to act on 
behalf of the estate with the end goal of distributing and clos- 
ing that estate.? In general, each and every contract entered by 
the personal representative is intended to assist the personal 
representative in his or her administration of the estate. Under 
Simplot’s reasoning, all of those expenses could reasonably be 
construed as administration expenses, resulting in a situation 
in which it would rarely, if ever, be necessary for someone to 


5 In re Estate of Reimer, 229 Neb. 406, 427 N.W.2d 293 (1988). 


© Roberts v. Snow Redfern Memorial Foundation, 196 Neb. 139, 242 N.W.2d 
612 (1976). 


7 Hauschild v. Hauschild, 176 Neb. 319, 126 N.W.2d 192 (1964). 
8 In re Estate of Wilson, 83 Neb. 252, 119 N.W. 522 (1909). 


° See, generally, Neb. Rev. Stat. §§ 30-2462 to 30-2482 (Reissue 1995 & 
Cum. Supp. 2006). 
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actually file a claim with the probate court. We therefore reject 
Simplot’s contention and hold that the claim in this case was 
not for administration expenses. 

In support of this holding, we rely on our previous case law 
regarding administration expenses. As noted, this court has 
never defined administration expenses. This court has, however, 
indicated that certain claims were administrative in nature; 
many of those cases predate our current probate code. We 
conclude that the Legislature adopted the current probate code, 
including its unique exemption for administration expenses, 
with the knowledge of what expenses this court had held to 
be administration expenses. We decline to expand the list of 
expenses determined to be administrative to include the ser- 
vices provided by Simplot in this case, particularly when those 
services are so clearly “based on a contract with the personal 
representative” and thus fit neatly within § 30-2485(b)(1). 

Also supporting our conclusion are the purposes behind 
§ 30-2485(b). We have stated that 

[t]he purpose of the nonclaim statute, § 30-2485, is 
facilitation and expedition of proceedings for distribu- 
tion of a decedent’s estate, including an early appraisal 
of the respective rights of interested persons and prompt 
settlement of demands against the estate. As a result of the 
nonclaim statute, the probate court or the personal repre- 
sentative can readily ascertain the nature and extent of the 
decedent’s debts, determine whether any sale of property 
is necessary to satisfy a decedent’s debts, and project a 
probable time at which the decedent’s estate will be ready 
for distribution. '® 

Where the purpose behind § 30-2485(b) is to facilitate and 
expedite the distribution of a decedent’s estate, defining admin- 
istration expenses broadly, as Simplot would essentially have us 
do, would not forward this goal. 

We also note that we have examined both the cases and 
regulations to which Simplot directs us and find them all 
distinguishable and inapplicable. In Perez v. Gil’s Estate et 


'0 In re Estate of Feuerhelm, 215 Neb. 872, 874-75, 341 N.W.2d 342, 344 
(1983). 
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al''! and Evans y. Carroll,'* the administrators of the estate in 
each case wished to recover expenses incurred while continu- 
ing decedent’s business following decedent’s death; the court 
in each case concluded that the expenses in question were 
expenses of administration. However, there is no indication that 
the court in either case was presented with the statutory distinc- 
tion that we have here: namely, the distinction made between 
“administration expenses” and “claims based upon a contract 
with the personal representative.” 

We also find Simplot’s argument based upon Internal 
Revenue Code regulations unpersuasive. The regulations in 
question discuss expenses which are deductible from a dece- 
dent’s gross estate and define administration fees as executor’s 
commissions, attorney fees, and miscellaneous administration 
expenses.'? Miscellaneous administration expenses are defined 
in this context to include those “[e]xpenses necessarily incurred 
in preserving . . . the estate,’ including “the cost of . . . main- 
taining property of the estate.”'4 

We, of course, agree that under the regulations, the cost of 
maintaining the property of an estate could, in certain circum- 
stances, be properly considered a miscellaneous administration 
expense for the purposes of the Internal Revenue Code. We 
conclude, however, that such is of no import to our analysis of 
whether the services in question are “administration expenses” 
under the Nebraska Probate Code. 

We also reject Simplot’s argument that the estate is estopped 
from now arguing that the expenses in question were not “‘admin- 
istration expenses” when the estate referred to the expenses as 
such throughout the administration of the estate. We conclude 
that the terminology the estate employed in characterizing the 
expenses in question is of no consequence, particularly as it 
does not appear the nature of the expenses was at issue at the 
time the statements and filings were made by the estate. 


| Perez y. Gil’s Estate et al, 29 N.M. 313, 222 P. 907 (1924). 
2 Evans v. Carroll, 167 Ga. 68, 144 S.E. 912 (1928). 

3 96 CER. § 20.2053-3(a) (2007). 

§ 20.2053-3(d)(1) at 362. 


— 
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We reject Simplot’s contention that its claim was for admin- 
istration expenses. Such a conclusion is supported by our prior 
case law on administration expenses in general and also by 
the purposes behind § 30-2485(b). As such, Simplot’s first 
assignment of error is without merit. Because the expenses in 
question were not administrative, Simplot was required under 
§§ 30-2485(b)(1) and 30-2486 to file a claim with the probate 
code within 4 months. We discuss below whether Simplot filed 
such a claim. 


Simplot’s Demand for Notice Did Not Comply 
With § 30-2486(1). 

Having concluded the district court was correct in finding 
the services provided by Simplot did not qualify as adminis- 
tration expenses, we are next presented with Simplot’s second 
assignment of error. In particular, Simplot argues that its June 
10, 2003, “Demand for Notice” qualified as a claim under 
§ 30-2486(1). That section provides: 

The claimant may file a written statement of the claim, in 
the form prescribed by rule, with the clerk of the court. 
The claim is deemed presented on the filing of the claim 
with the court. If a claim is not yet due, the date when it 
will become due shall be stated. If the claim is contin- 
gent or unliquidated, the nature of the uncertainty shall 
be stated. If the claim is secured, the security shall be 
described. Failure to describe correctly the security, the 
nature of any uncertainty, and the due date of a claim not 
yet due does not invalidate the presentation made. 

Simplot’s “Demand for Notice” provided that 

[p]ursuant to Nebraska Probate Code §30-2413, the 
undersigned hereby demands mailed notice pursuant to 
Nebraska Probate Code § 30-2220(a)(1) of any of the 
following orders or filings pertaining to the estate of the 
above deceased: . . . Inventory or any supplementary 
inventory [and alll other filings made by the Personal 
Representative or his attorney in this matter. 

The notice further stated that “[Simplot] has a financial interest 

in the estate of the deceased and holds an outstanding claim.” 

Simplot claims this demand was sufficient because § 30-2486 
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provides that the “[f]ailure to describe correctly the security, 
the nature of any uncertainty, and the due date . . . does not 
invalidate the presentation made.” 

[4] In re Estate of Feuerhelm' is instructive with respect 
to whether Simplot’s “Demand for Notice” was sufficient as a 
statement of claim under § 30-2486(1). In that case, we held 
the purported claim against the estate was filed by the wrong 
entity, but also noted the claim was further deficient: 

Although the language of [the] claim did alert the per- 
sonal representative to the possibility of a claim by the 
trust, [the] claim did not contain a demand . . . upon the 
estate for satisfaction of any obligation. Mere notice to a 
representative of an estate regarding a possible demand or 
claim against the estate does not constitute presenting or 
filing a claim under § 30-2486. If notice were accorded 
the stature of a claim, the resultant state of flux and uncer- 
tainty would frustrate and avoid the purpose and objec- 
tives of the nonclaim statute.'° 

We conclude the “Demand for Notice” filed by Simplot 
was at most “notice to a representative of an estate regarding 
a possible demand or claim against the estate.”'’ Simplot’s 
“Demand” requested notice of any filings or orders in the estate 
and indicated, without providing any basis for the claim or 
amount due, that “[Simplot] has a financial interest in the estate 
of the deceased and holds an outstanding claim.” 

Moreover, we note this “Demand” referenced not § 30-2486(1), 
but Neb. Rev. Stat. § 30-2413 (Reissue 1995), which provides 
that interested parties can request notice from the court of any 
order or filings pertaining to an estate. Lending further support 
to the conclusion that Simplot had not intended this as a claim 
is the fact that Simplot had, on July 16, 1999, filed a “Statement 


'S In re Estate of Feuerhelm, supra note 10. 

'6 Td. at 875, 341 N.W.2d at 345. See, also, J. J. Schaefer Livestock Hauling 
v. Gretna St. Bank, 229 Neb. 580, 428 N.W.2d 185 (1988) (citing with 
approval language in In re Estate of Feuerhelm, supra note 10, noting that 
notice should not be accorded status of claim). 

"7 See In re Estate of Feuerhelm, supra note 10, 215 Neb. at 875, 341 N.W.2d 
at 345. 
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of Claim” with the estate in connection with services provided 
to Edward prior to his death, which services were unrelated to 
this case. That “Statement of Claim” provided a description of 
the claim, a due date, and the name and address of the claimant 
or authorized party. 

The “Demand for Notice” filed on June 10, 2003, did not 
qualify as a statement of claim under § 30-2486(1). The record 
reveals no other filings which might otherwise qualify as a state- 
ment of claim filed with respect to amounts owed to Simplot. 
Simplot’s second assignment of error is without merit. 


Simplot’s Filing of Suit Did Not Qualify as Claim 
Under § 30-2486(2). 

Having concluded that Simplot’s “Demand for Notice” was 
insufficient as a claim under § 30-2486(1), we must next deter- 
mine whether the filing of suit against the estate in the Box 
Butte County District Court was sufficient as a claim under 
§ 30-2486(2). Such filing may qualify as a claim so long as “the 
commencement of the proceeding . . . occur[ed] within the time 
limited for presenting the claim,’'’ which under these facts was 
“within four months after performance by the personal represen- 
tative is due.””” 

The operative question presented, then, is when “perfor- 
mance by the personal representative [was] due” in this case. 
Simplot contends that because it charged a finance charge on 
unpaid amounts, the account was an open one and “there was 
no dedicated time at which performance from the Personal 
Representative was due, and the limitations period set forth in 
the Probate Code has not run.””° 

[5] We have noted that with respect to open accounts, 
“*Taln action on account or open account is appropriate where 


18 § 30-2486(2). 
9 § 30-2485(b)(1). 
0 Brief for appellant at 17. 
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the parties have conducted a series of transactions for which a 
balance remains.”’””?! 
Openness is indicated when further dealings between the 
parties are contemplated and when some term or terms 
of the contract are left open and undetermined. . . . The 
critical factor in deciding whether an account is open is 
whether the terms of payment are specified by the agree- 
ment or are left open and undetermined.” 
It is clear that the estate’s account with Simplot was an open 
account. The record in this case clearly shows that the par- 
ties “conducted a series of transactions for which a balance 
remains” and that the terms of payment between the estate and 
Simplot were left open and undetermined. 

[6,7] While Simplot may be correct that the account between 
it and the estate was open, such fact is not dispositive. In 
Sodoro, Daly v. Kramer,” a law firm was attempting to recover 
unpaid funds from a former client. The last charge on the 
client’s account was a fee transaction dated April 4, 1997, for 
the preparation of correspondence to the client regarding oral 
argument. The final transaction in the account, however, was a 
credit for the return on an appeal bond dated June 19. The firm 
did not file suit against the client until June 7, 2001. We held 
that the suit was barred by the statute of limitations. 

It is well established that in an action on an open 
account, where the dealing between the parties was con- 
tinuous, each succeeding item is applied to the true bal- 
ance, and the latest item of the account removes prior 
items from the operation of the statute of limitations. .. . 
However, not every entry in an account is an “item” that 
restarts the statute of limitations.” 

We noted that while part payment may remove the bar to 
recovery imposed by the statute of limitations, the credit for 


21 Sodoro, Daly v. Kramer, 267 Neb. 970, 975, 679 N.W.2d 213, 219 (2004) 
(quoting Pipe & Piling Supplies v. Betterman & Katelman, 8 Neb. App. 475, 
596 N.W.2d 24 (1999)). 


22 Td. at 976, 679 N.W.2d at 219 (citation omitted). 
3 Sodoro, Daly, supra note 21. 
4 Td. at 976-77, 679 N.W.2d at 220. 
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the return of the appeal bond did not qualify as part payment. 
We reasoned that the purpose behind removing the bar in cer- 
tain circumstances was that part payment acted as recognition 
and acknowledgment of the entire debt; reasoning which did 
not apply in the case of a credit where there was no affirmative 
action by the client. 

We find the reasoning from Sodoro, Daly equally applicable 
here. Further contracting for and receipt of services requires an 
affirmative action by a debtor and would likely be seen as rec- 
ognition and acknowledgment of the entire debt. However, sim- 
ply being charged a finance charge on amounts already owed 
requires no affirmative action by a debtor. As such, it should not 
be treated as a debtor’s recognition and/or acknowledgment of a 
debt sufficient to toll the applicable statute of limitations. 

Adopting such a position—wherein simply charging a finance 
charge or interest could keep the statute of limitations from 
running—would undermine the concept of a statute of limita- 
tions. If this were all that was necessary to keep a limitations 
period from running for an action on account, then accounts 
could remain unpaid for years with little or no incentive for 
creditors to attempt to recover the amounts due. 

The record in this case shows the estate was billed for ser- 
vices provided to it on February 26, 2003, with a due date of 
March 20, and again on March 26, with a due date of April 
20. Under 8§ 30-2485 and 30-2486(2), suit had to be filed 
within 4 months of the date the underlying obligation was 
due. Simplot acknowledges that suit was not filed until March 
25, 2004, approximately 1 year after the estate was first billed 
and well outside the 4 months permitted under § 30-2485. It is 
apparent that Simplot’s suit does not qualify as a claim under 
§ 30-2486(2). Simplot’s third assignment of error is with- 
out merit. 


Simplot Is Not Entitled to Equitable Relief. 

Finally, Simplot argues that even if it was found to have not 
filed a claim, “the Estate should be estopped from asserting 
the statute of limitations as a defense to Simplot’s claim.” 


°5 Brief for appellant at 19. 
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The basis for this contention is the alleged deception perpe- 
trated against it when Simplot’s local branch manager failed to 
invoice the estate for services provided by Simplot. 

[8] The elements of equitable estoppel are, as to the party 
estopped: (1) conduct which amounts to a false representation 
or concealment of material facts, or at least which is calculated 
to convey the impression that the facts are otherwise than, and 
inconsistent with, those which the party subsequently attempts 
to assert; (2) the intention, or at least the expectation, that such 
conduct shall be acted upon by, or influence, the other party 
or other persons; and (3) knowledge, actual or constructive, of 
the real facts. As to the other party, the elements are: (1) lack 
of knowledge and of the means of knowledge of the truth as to 
the facts in question; (2) reliance, in good faith, upon the con- 
duct or statements of the party to be estopped; and (3) action 
or inaction based thereon of such a character as to change the 
position or status of the party claiming the estoppel, to his or 
her injury, detriment, or prejudice.” 

Assuming the doctrine of equitable estoppel is available in 
actions such as this,’’? we conclude that Simplot has not shown 
the estate should be estopped from arguing the application 
of § 30-2485. 

Simplot argues that James and Simplot’s local branch man- 
ager acted to conceal from Simplot the fact that Simplot was 
providing services to the estate without invoicing those ser- 
vices. What Simplot fails to show, though, is how it changed its 
position as a result of this alleged concealment. While it is true 
that the estate was not initially invoiced for the services, the 
manager’s actions were eventually discovered and in February 
and March 2003, the services were invoiced. Under § 30-2485, 
a claim or suit should have been filed within 4 months of 
this date. Simplot did not file such a claim until 1 year later, 
nor has Simplot provided any reason why timely filing was 
not possible. 

We further note that not only has Simplot failed to show that 
it changed its position in reliance on the alleged concealment, it 


26 Mogensen v. Mogensen, 273 Neb. 208, 729 N.W.2d 44 (2007). 
27 See In re Estate of Masopust, 232 Neb. 936, 443 N.W.2d 274 (1989). 
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likely would not be able to show the necessary “lack of knowl- 
edge . . . as to the facts in question” in order to be entitled to 
an estoppel defense. This is so because the manager, a Simplot 
employee, was involved in the alleged concealment, and his 
knowledge would likely be imputed to Simplot.” 

Simplot’s final assignment of error is without merit. 


CONCLUSION 

The crop services for which Simplot seeks payment are not 
“administration expenses” under § 30-2485. As such, it was 
necessary that Simplot file either a claim or a lawsuit within 
4 months from when the sums were due. Since Simplot failed 
to do either, it is barred from recovering any amounts due. The 

district court did not err in dismissing Simplot’s claim. 
AFFIRMED. 


8 See, e.g., Nichols v. Ach, 233 Neb. 634, 447 N.W.2d 220 (1989), disap- 
proved on other grounds, Anderson v. Service Merchandise Co., 240 Neb. 
873, 485 N.W.2d 170 (1992). 


GLENN POPPERT, APPELLANT, V. 
Bitt D. DICKE ET AL., APPELLEES. 
747 N.W.2d 629 


Filed April 24, 2008. No. S-06-741. 


1. Jurisdiction: Appeal and Error. A jurisdictional question which does not 
involve a factual dispute is determined by an appellate court as a matter of law. 
2. : . Before reaching the legal issues presented for review, it is the duty 


of an appellate court to determine whether it has jurisdiction over the matter 
before it. 

3. Actions: Words and Phrases. A “claim for relief’ within the meaning of Neb. 
Rev. Stat. § 25-1315(1) (Cum. Supp. 2006) is equivalent to a separate cause of 
action, as opposed to a separate theory of recovery. 

4. Final Orders: Words and Phrases. A final judgment is the functional equivalent 
of a final order within the meaning of Neb. Rev. Stat. § 25-1902 (Reissue 1995). 

5. Actions: Words and Phrases. A cause of action consists of the fact or facts 
which give one a right to judicial relief against another; a theory of recovery is 
not itself a cause of action. 

6. Actions: Pleadings. Two or more claims in a complaint arising out of the same 
operative facts and involving the same parties constitute separate legal theories, 
of either liability or damages, and not separate causes of action. 
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7. Actions. Whether more than one cause of action is stated depends mainly upon 
(1) whether more than one primary right or subject of controversy is presented, 
(2) whether recovery on one ground would bar recovery on the other, (3) whether 
the same evidence would support the different counts, and (4) whether separate 
causes of action could be maintained for separate relief. 

8. Final Orders: Appeal and Error. Without a final order, an appellate court lacks 
jurisdiction and must dismiss the appeal. 


Appeal from the District Court for Lancaster County: Paut D. 
Me_rrITT, Jr., Judge. Appeal dismissed. 


R.J. Shortridge, Corey L. Stull, Jeanette Stull, Shawn P. 
Dontigney, and Derek A. Aldridge, for appellant. 


John C. Chatelain and John J. Maynard, of Chatelain & 
Maynard, for appellees Bill D. Dicke and Cattlemen’s Nutrition 
Services, L.L.C. 


HEAVICAN, C.J., WRIGHT, CONNOLLY, GERRARD, McCCorMAck, 
and MILLeR-LERMAN, JJ. 


HEavican, C.J. 
INTRODUCTION 

Glenn Poppert filed this action against Bill D. Dicke; 
Cattlemen’s Nutrition Services, LLC (CNS); McDermott and 
Miller, P.C. (McDermott & Miller); and Donald A. Schaller. 
Poppert appeals from the district court’s dismissal of his claims 
for breach of the fiduciary duties of loyalty, care, and good 
faith and fair dealing. 


FACTUAL BACKGROUND 
Poppert and Dicke organized Cattlemen’s Consulting Service, 
Inc. (CCS). Poppert was a 10-percent equity owner; Dicke 
was a 90-percent equity owner. Before entering into the busi- 
ness, Poppert sought and received the professional opinion 
of McDermott & Miller, an accounting firm, and Schaller, a 
certified public accountant. CCS dissolved in 2000, and Poppert 

resigned in 2003. Dicke formed CNS in 2004. 
In his amended complaint, Poppert alleged 10 discrete “causes 
of action.” The first three “causes of action” claimed a breach 
of the duties of loyalty, care, and good faith and fair dealing. 
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With respect to each duty, Poppert alleged that Dicke breached 
it by paying himself and others an excessive salary, failing to 
distribute earnings after October 13, 2003, selling CCS’ assets 
piecemeal to himself rather than preserving its goodwill by 
selling as an ongoing business, and operating a competing busi- 
ness at the same time as he was a member of CCS. 

In his fourth “cause of action,’ misappropriation of company 
opportunities, Poppert alleged that Dicke purchased CCS assets 
piecemeal, acquiring goodwill and trade secrets for insuffi- 
cient consideration. Poppert’s fifth and sixth “causes of action” 
alleged that Dicke negligently and fraudulently misrepresented 
the value of CCS. 

Poppert’s seventh “cause of action,’ unjust enrichment, 
alleged that Dicke paid himself an excessive salary, failed to 
distribute earnings, and dissolved CCS for less than fair market 
value, thus acquiring goodwill and trade secrets for less than 
fair market value. In his eighth and ninth “causes of action,” 
Poppert alleged professional negligence and negligent misrep- 
resentation on the part of Schaller and McDermott & Miller, 
contending that these defendants misrepresented the value of 
CCS. Poppert’s tenth “cause of action” alleged the misappro- 
priation of trade secrets involving CCS’ secrets’ being given to 
CNS without proper consideration. 

Dicke and CNS filed a motion to dismiss, which was granted 
in part. In particular, the district court concluded that as to 
the first three “causes of action’—breach of the duties of 
loyalty, care, and good faith and fair dealing—no such duties 
existed. The district court reasoned that under Nebraska’s 
Limited Liability Company Act, Neb. Rev. Stat. § 21-2601 
et seq. (Reissue 1997), there was no express fiduciary duty 
relating to the conduct of members and managers of a limited 
liability company. The district court certified its dismissal 
under Neb. Rev. Stat. § 25-1315(1) (Cum. Supp. 2006), and 
Poppert appeals. 


ASSIGNMENT OF ERROR 
Poppert assigns, restated, that the district court erred in find- 
ing that there was no fiduciary duty imposed upon members 
and managers in a limited liability company. 
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STANDARD OF REVIEW 
[1] A jurisdictional question which does not involve a fac- 
tual dispute is determined by an appellate court as a matter 
of law.! 


ANALYSIS 
[2] Before reaching the legal issues presented for review, it 
is the duty of an appellate court to determine whether it has 
jurisdiction over the matter before it. The procedural posture 
of this case presents an issue under § 25-1315(1). 
Section 25-1315(1) provides that 
[w]hen more than one claim for relief is presented in an 
action, whether as a claim, counterclaim, cross-claim, or 
third-party claim, or when multiple parties are involved, 
the court may direct the entry of a final judgment as to 
one or more but fewer than all of the claims or parties only 
upon an express determination that there is no just reason 
for delay and upon an express direction for the entry of 
judgment. In the absence of such determination and direc- 
tion, any order or other form of decision, however desig- 
nated, which adjudicates fewer than all the claims or the 
rights and liabilities of fewer than all the parties shall not 
terminate the action as to any of the claims or parties, and 
the order or other form of decision is subject to revision at 
any time before the entry of judgment adjudicating all the 
claims and the rights and liabilities of all the parties. 
Section 25-1315(1), therefore, is limited to circumstances 
“[w]hen more than one claim for relief is presented” and the 
court’s order finally adjudicates “one or more but fewer than all 
of the claims.” Before § 25-1315 was enacted, the dismissal of 
one of multiple causes of action was a final, appealable order, 
but an order dismissing one of multiple theories of recovery, 
all of which arose from the same set of operative facts, was 


' Williams v. Baird, 273 Neb. 977, 735 N.W.2d 383 (2007). 
> Goodman y. City of Omaha, 274 Neb. 539, 742 N.W.2d 26 (2007). 
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not a final order for appellate purposes.* Section 25-1315 was 
an attempt by the Legislature to clarify questions regarding 
final orders where there were multiple claims, but it permits a 
judgment to become final only under the limited circumstances 
set forth in the statute.* It does not provide “magic words,” the 
invocation of which transforms any order into a final judgment 
for purposes of appeal. 

[3,4] A “claim for relief’ within the meaning of § 25-1315(1) 
is equivalent to a separate cause of action, as opposed to a sepa- 
rate theory of recovery.° And a final judgment is the functional 
equivalent of a final order within the meaning of Neb. Rev. Stat. 
§ 25-1902 (Reissue 1995).’ Thus, for an order appealed from 
to be certifiable as a final judgment under § 25-1315(1), (1) 
the case must involve multiple causes of action, as opposed to 
theories of recovery, and (2) the order must completely dispose 
of at least one of those causes of action. 

[5-7] A cause of action consists of the fact or facts which 
give one a right to judicial relief against another; a theory of 
recovery is not itself a cause of action.’ Thus, two or more 
claims in a complaint arising out of the same operative facts 
and involving the same parties constitute separate legal theo- 
ries, of either liability or damages, and not separate causes 
of action.’ Whether more than one cause of action is stated 
depends mainly upon (1) whether more than one primary right 
or subject of controversy is presented, (2) whether recovery 
on one ground would bar recovery on the other, (3) whether 
the same evidence would support the different counts, and 


3 Cerny v. Todco Barricade Co., 273 Neb. 800, 733 N.W.2d 877 (2007); 
Malolepszy v. State, 270 Neb. 100, 699 N.W.2d 387 (2005); Keef v. State, 
262 Neb. 622, 634 N.W.2d 751 (2001). 


See, Cerny, supra note 3; Malolepszy, supra note 3; Keef, supra note 3. 
Keef, supra note 3. 


® See, Keef, supra note 3; Chief Indus. v. Great Northern Ins. Co., 259 Neb. 
771, 612 N.W.2d 225 (2000). 


See Cerny, supra note 3. 
Keef, supra note 3. 
° See id. 
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(4) whether separate causes of action could be maintained for 
separate relief.'° 

Poppert’s operative complaint in this case purports to allege 
10 discrete “causes of action.” Further review of the complaint, 
however, suggests that there are at most only three causes of 
action. Poppert’s “causes of action” Nos. 1 through 3, which 
were dismissed by the order from which Poppert now appeals, 
are instead part of the same cause of action, as the allegations 
supporting each are effectively identical and more appropriately 
labeled “theories of recovery.” With respect to these theories 
of recovery, Poppert alleges that Dicke breached the fiduciary 
duties of loyalty, care, and good faith and fair dealing by pay- 
ing himself and others an excessive salary, failing to distribute 
earnings, selling CCS’ assets piecemeal to himself rather than 
preserving its goodwill by selling as an ongoing business, and 
operating a competing business at the same time as he was a 
CCS member. 

“Causes of action” Nos. 8 and 9, directed at defendants 
Schaller and McDermott & Miller, are also just different theo- 
ries of recovery for the same single cause of action and there- 
fore compose Poppert’s second cause of action. Poppert alleges 
in these theories of recovery that Schaller and McDermott & 
Miller engaged in professional malpractice and negligent mis- 
representation when each defendant allegedly overrepresented 
the value of CCS at formation. And arguably, “causes of action” 
Nos. 5 and 6, while directed at Dicke, are coextensive with 
“causes of action” Nos. 8 and 9, as all four allege that Poppert 
was deceived about the capitalization and value of CCS. 

But most importantly, “causes of action” Nos. 1 through 3 
are coextensive with “causes of action” Nos. 4, 7, and 10. The 
same operative facts support all six of these theories of recov- 
ery: Dicke allegedly paid excessive salaries, did not pay Poppert 
cash distributions, and sold the business to himself piecemeal 
so as to acquire its goodwill and trade secrets without paying 
fair market value. “Causes of action” Nos. 1 through 4, 7, and 
10 are, in fact, all theories of recovery for the same underlying 
cause of action. And the district court’s order dismisses some 


10 Td. 
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of those theories of recovery, i.e., “causes of action” Nos. 1 
through 3, but does not dismiss all of them. 

[8] In short, the district court’s order was not a “‘final 
order’. . . as to one or more but fewer than all of the causes of 
action.”'' To be appealable, an order must satisfy the final order 
requirements of §§ 25-1902 and 25-1315(1).” “‘[S]ince the 
judgment does not dispose of the entirety of any one claim [for 
relief], it cannot be made an appealable judgment by recourse’” 
to § 25-1315(1).° And without a final order, this court lacks 
jurisdiction and must dismiss the appeal.'* 

We conclude this court lacks jurisdiction over this appeal, 
and it must be dismissed. 


CONCLUSION 
The trial court did not have the authority to certify the order 
appealed from as a final judgment, as that order disposes of 
three theories of recovery for a particular cause of action, but 
does not dispose of three other theories of recovery for the 
same cause of action. This appeal is dismissed. 
APPEAL DISMISSED. 
STEPHAN, J., not participating. 


u Bailey v. Lund-Ross Constructors Co., 265 Neb. 539, 547, 657 N.W.2d 916, 
924 (2003). 


'2 See Cerny, supra note 3. 


3 See Monument Met. Ltd. Partnership I v. Pearl, Miss., 952 F.2d 883, 885 
(5th Cir. 1992). 


4 See id. 


GERRARD, J., concurring. 

I agree completely with the court’s analysis of the jurisdic- 
tional issue presented in this appeal, and I join the court’s opin- 
ion. I write separately to comment on these proceedings, in the 
hope of limiting similar jurisdictional defects in future cases. 

The parties have represented, and the record suggests, that 
the district court certified this appeal as a final judgment on its 
own motion. Despite the fact that a party aggrieved by a certi- 
fied final judgment may be required to perfect a timely appeal 
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from that judgment to preserve a claim of error,! sua sponte 
certification of a final judgment is generally considered to be 
within a trial court’s discretion.’ 

This discretion, however, should be exercised sparingly by 
trial courts. The purpose of Neb. Rev. Stat. § 25-1315(1) (Cum. 
Supp. 2006) is to make interlocutory review available in the 
“<<*infrequent harsh case’”’” in which the general policy 
against piecemeal appeals is outweighed by the likelihood of 
injustice or hardship to the parties of a delay in entering a final 
judgment as to part of the case.? It will be an “‘unusual case’” 
in which certification of a final judgment should be entered at 
all.4 It should be an even more unusual case in which a court 
should certify a final judgment without a party’s request. 

Because certification is primarily intended to serve the needs 
of the parties, it would be preferable for a trial court to seek 
the input of the parties before proceeding to certify a judgment, 
because factors unknown to the court may affect the equities 
of certification. It may be that hardship to the parties will be 
exacerbated, and not relieved, by an interlocutory appeal. In 
this case, for example, the certification order has required the 
parties to expend time and “‘to incur costs and significant attor- 
neys’ fees appealing and briefing the certified issues.”° It is also 
possible that the jurisdictional defect presented in this appeal 
might have been called to the attention of the trial court, and 
avoided, had the parties been invited to participate in determin- 
ing whether or not a final judgment should be certified. 

I note, for the benefit of future litigants, that because a 
certified judgment is considered final for all purposes, a party 
can ask a trial court to reconsider a decision to certify a final 


eee 


' See, e.g., In re Lindsay, 59 F.3d 942 (9th Cir. 1995); Federal Deposit Ins. 
Corp. v. Tripati, 769 F.2d 507 (8th Cir. 1985). 


> See, e.g., Intergraph Corp. v. Intel Corp., 253 F.3d 695 (Fed. Cir. 2001); 
Bank of Lincolnwood y. Federal Leasing, Inc., 622 F.2d 944 (7th Cir. 
1980). 


3 See Cerny v. Todco Barricade Co., 273 Neb. 800, 809, 733 N.W.2d 877, 886 
(2007). 


4 See id. 
> Supplemental brief for appellant at 2. 
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judgment, with a timely motion to alter or amend the certified 
judgment.° This presents parties with a way to present jurisdic- 
tional or prudential concerns to the trial court, even after a final 
judgment has been certified. 

Nonetheless, the pitfall of defective appellate jurisdiction was 
not avoided in this case. While it is unfortunate, the terms of 
§ 25-1315(1) simply do not permit us to exercise jurisdiction in 
this case. Therefore, I join the opinion of the court dismissing 
this appeal. 


© See, Neb. Rev. Stat. § 25-1329 (Cum. Supp. 2006); 10 James Wm. Moore 
et al., Moore’s Federal Practice § 54.26[1] (3d ed. 2008). 


STATE OF NEBRASKA, APPELLEE, V. 
CHAD KINKENNON, APPELLANT. 
747 N.W.2d 437 


Filed April 24, 2008. No. S-07-654. 


1. Prosecuting Attorneys: Appeal and Error. A motion for the appointment of a 
special prosecutor is addressed to the discretion of the trial court, and absent an 
abuse of discretion, a ruling on such a motion will not be disturbed on appeal. 

2. Sentences: Appeal and Error. A sentence imposed within statutory limits will 
not be disturbed on appeal absent an abuse of discretion by the trial court. 

3. Prosecuting Attorneys. When a disqualified attorney is effectively screened from 
any participation in the prosecution of a defendant, the prosecutor’s office may, in 
general, proceed with the prosecution. 

4. ____. What constitutes an effective procedure for screening a disqualified lawyer 
from the prosecution of a defendant will depend on the particular circumstances 
of each case. At a minimum, the disqualified lawyer should acknowledge the 
obligation not to communicate with any of the other lawyers in the office with 
respect to the matter. The other lawyers in the office who are involved with the 
matter should be informed that the screening is in place and that they are not to 
discuss the matter with the disqualified lawyer. 

5. ____. In order to be effective, procedures for screening a disqualified lawyer from 
the prosecution of a defendant must be implemented as soon as practical after the 
lawyer or a government office employing the lawyer knows or reasonably should 
know that screening is needed. 

6. Trial: Waiver: Appeal and Error. Failure to make a timely objection waives the 
right to assert prejudicial error on appeal. 

7. Constitutional Law: Self-Incrimination. The Fifth Amendment right to be free 
from self-incrimination is a personal right of the witness. 
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8. Sentences. When imposing a sentence, a sentencing judge should consider the 
defendant’s (1) age, (2) mentality, (3) education and experience, (4) social and 
cultural background, (5) past criminal record or record of law-abiding conduct, 
and (6) motivation for the offense, as well as (7) the nature of the offense, and (8) 
the amount of violence involved in the commission of the crime. 


Appeal from the District Court for Buffalo County: TERESA K. 
Luter, Judge. Affirmed. 


Mitchel L. Greenwall, of Yeagley, Swanson & Murray, L.L.C., 
for appellant. 


Jon Bruning, Attorney General, and George R. Love for 
appellee. 


HEAVICAN, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCormack, and MILLER-LERMAN, JJ. 


GERRARD, J. 
NATURE OF CASE 

Chad Kinkennon was convicted in a bench trial of one count 
of possession of methamphetamine with the intent to deliver' 
and one count of possession of cocaine.” Kinkennon argues on 
appeal that the district court erred in denying his motion for 
appointment of a special prosecutor, based on an alleged con- 
flict of interest. Kinkennon also argues that the district court 
erred in imposing excessive sentences, and in the manner in 
which the court instructed a witness regarding that witness’ 
Fifth Amendment rights. For the following reasons, we affirm 
the judgment of the district court. 


FACTS 
Kinkennon was charged by amended complaint in the district 
court for Buffalo County with one count of possession of meth- 
amphetamine with intent to deliver, one count of possession of a 
controlled pharmaceutical substance without a prescription, one 
count of possession of a controlled substance other than mari- 
juana without a valid prescription, and possession of cocaine. 


' See Neb. Rev. Stat. § 28-416(1)(a) (Cum. Supp. 2006). 
2 See § 28-416. 
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The charges against Kinkennon were based on evidence seized 
in a search of Kinkennon’s residence. That evidence included, 
among other things, a digital scale and several small baggies 
containing methamphetamine and cocaine residue. 


ALLEGED CONFLICT OF INTEREST 

On August 4, 2006, the court appointed Heather Swanson- 
Murray, of the law firm Yeagley Swanson Murray, L.L.C., to 
serve as counsel for Kinkennon. Yeagley Swanson Murray rep- 
resented Kinkennon from that date forward, through his May 
10, 2007, sentencing and the filing of the present appeal on 
June 8. Mandi Schweitzer was employed as an associate attor- 
ney with Yeagley Swanson Murray at the time Swanson-Murray 
was appointed to represent Kinkennon. Schweitzer remained 
an employee of the firm through January 19, 2007; on January 
22, she began employment with the Buffalo County Attorney’s 
office as a deputy county attorney. 

On February 26, 2007, Kinkennon filed a motion for appoint- 
ment of a special prosecutor. In his motion, Kinkennon alleged 
that “[a] conflict of interest exist[ed] within the Buffalo County 
Attorney’s office by virtue of... Schweitzer’s previous associa- 
tion with Yeagley Swanson Murray . . . and current association 
with [the] Buffalo County Attorney’s office.” 

At the hearing on the motion for appointment of a special 
prosecutor, three affidavits relating to Schweitzer’s knowledge of 
and participation in Kinkennon’s case were offered and received 
into evidence. Swanson-Murray, in her affidavit, averred, among 
other things, that she “recall[ed] discussing . . . Kinkennon’s 
case, including pretrial motions and trial strategy[,] with all of 
the attorneys in the office, including . . . Schweitzer prior to 
January 19, 2007.’ Swanson-Murray also averred that she spe- 
cifically recalled “discussing with . . . Schweitzer the propriety 
of filing a motion to suppress in . . . Kinkennon’s case, as well 
as discussing legal issues surrounding the use of a confidential 
informant.” Similarly, another associate attorney with Yeagley 
Swanson Murray averred that he “recall[ed] discussions regard- 
ing .. . Kinkennon’s case within the office that took place prior 
to January 19, 2007,” and that “Schweitzer, . .. Swanson-Murray 
and [he] were present at the office during these discussions.” 
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Schweitzer, in her affidavit, denied ever discussing 
Kinkennon’s case with any attorney while she was employed 
with Yeagley Swanson Murray. Schweitzer averred that she 
had no contact with Kinkennon, did not review or examine his 
file, and did not even know his file existed. Schweitzer further 
averred that she “was not consulted by any other attorneys in 
the firm with regard to . . . Kinkennon in any way” and that 
“[a]ny other representations by anyone else to the contrary are 
false.” Finally, Schweitzer averred that since joining the Buffalo 
County Attorney’s office, she had not participated in the pros- 
ecution of Kinkennon’s case, and that she did not have any 
knowledge of the matter. 

The district court denied Kinkennon’s motion for appoint- 
ment of a special prosecutor, and the case proceeded to trial. 


FirtrH AMENDMENT RIGHTS OF WITNESS 

At trial, Kinkennon called as a witness Caroline Callaghan, 
a woman who was living with Kinkennon at the time the police 
executed the search. Prior to Callaghan’s testimony, the trial 
judge instructed Callaghan that if she believed the testimony 
she was about to give would incriminate her, she was “at lib- 
erty not to testify” and could “invoke her Fifth Amendment 
right.” She was further instructed that her testimony could be 
used against her and that if she chose to begin testifying, she 
would have to complete her testimony. Callaghan stated that 
she understood and chose to testify. 

Callaghan then testified and admitted on direct examination 
to, among other things, using methamphetamine. On cross- 
examination, the State asked Callaghan how long she had 
been an intravenous drug user. Callaghan responded by stat- 
ing, “I plead the Fifth on that.” The State moved to have all 
of Callaghan’s testimony stricken. After briefly discussing the 
issue with counsel, the court asked Callaghan if she would like 
to talk to a lawyer before continuing with her testimony, at 
which point Callaghan responded, “Yes, sir.” 

Following a short recess, the court reconvened. Callaghan 
was instructed that the State had a right to cross-examine her 
as to the testimony she had already given and that she had to 
answer, but that on unrelated issues, she might be allowed to 
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assert her Fifth Amendment right. Callaghan was told she could 
confer with her counsel before answering questions. She was 
also told that if she was instructed to answer a question, but 
refused, she could be remanded to custody until she complied, 
or her related testimony could be stricken. 

Neither the State nor counsel for Kinkennon raised any 
objection to this procedure. Callaghan was cross-examined and 
did not assert her Fifth Amendment privilege, nor did counsel 
for Kinkennon object during cross-examination of Callaghan. 


SENTENCING 

Following the bench trial, the district court convicted 
Kinkennon of one count of possession of methamphetamine 
with the intent to deliver and one count of knowingly or inten- 
tionally possessing cocaine. The matter proceeded to sentencing. 
The presentence investigation report indicated that Kinkennon 
has a lengthy criminal history including, among other things, 
multiple convictions for assault and possession of marijuana. 
Kinkennon was sentenced to 8 to 12 years’ imprisonment for 
possession of methamphetamine with the intent to deliver and 
to a concurrent term of 20 months’ to 5 years’ imprisonment for 
possession of cocaine. Kinkennon appealed. 


ASSIGNMENTS OF ERROR 
Kinkennon assigns, restated, that the district court erred 
in (1) failing to appoint a special prosecutor, (2) improperly 
informing Callaghan of the manner and scope of her right to 
assert her Fifth Amendment privilege, and (3) imposing exces- 
sive sentences. 


STANDARD OF REVIEW 
[1] A motion for the appointment of a special prosecutor is 
addressed to the discretion of the trial court, and absent an abuse 
of discretion, a ruling on such a motion will not be disturbed 
on appeal. 


3 See, State v. El-Tabech, 225 Neb. 395, 405 N.W.2d 585 (1987); State v. 
Bruna, 12 Neb. App. 798, 686 N.W.2d 590 (2004). 
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[2] A sentence imposed within statutory limits will not 
be disturbed on appeal absent an abuse of discretion by the 
trial court.* 


ANALYSIS 


APPOINTMENT OF SPECIAL PROSECUTOR 

Kinkennon contends that the district court erred in denying 
his motion for appointment of a special prosecutor. Specifically, 
Kinkennon argues that when the Buffalo County Attorney’s 
office hired Schweitzer, a conflict of interest arose because 
Schweitzer, before joining the county attorney’s office, was for- 
mally employed as an associate for Yeagley Swanson Murray, 
the firm that is presently representing Kinkennon. Kinkennon 
claims that to avoid the “appearance of impropriety,” this 
conflict of interest should be imputed to the other prosecu- 
tors in the office, thus disqualifying the entire Buffalo County 
Attorney’s office. 

We have not previously addressed whether an entire prose- 
cutor’s office should be disqualified when one attorney, after 
joining the prosecutor’s office, is alleged to have been involved 
in the representation of a defendant on charges being pros- 
ecuted at the time the attorney joined that office. Several other 
jurisdictions, however, have considered this issue. A few courts 
have followed a per se rule of disqualification where the mere 
appearance of impropriety is enough to warrant disqualifica- 
tion of an entire prosecuting office.® In cases where such rule 
was followed, screening the attorney at issue to remedy the 
imputed conflict is generally not allowed and disqualification 
of the office is required, irrespective of whether confidences 
were breached or prejudice to the defendant resulted.’ Courts 
that employ this approach reason that a per se rule is required 


4 State v. Archie, 273 Neb. 612, 733 N.W.2d 513 (2007). 
5 Brief for appellant at 10. 


© See, State v. Ross, 829 S.W.2d 948 (Mo. 1992); People v. Stevens, 642 P.2d 
39 (Colo. App. 1981). 


T See id. 
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because it eliminates any appearance of impropriety and pre- 
serves public confidence in the criminal justice system.® 

However, the overwhelming majority of courts to have con- 
sidered this issue have rejected this type of per se rule. Instead, 
most courts have adopted a less stringent rule, pursuant to 
which the trial court evaluates the circumstances of a particular 
case and then determines whether disqualification of the entire 
office is appropriate.’ Under this approach, courts consider, 
among other things, whether the attorney divulged any confi- 
dential information to other prosecutors or participated in some 
way in the prosecution of the defendant.'° The prosecuting 
office need not be disqualified from prosecuting the defendant 
if the attorney who had a prior relationship with the defendant 
is effectively isolated from any participation or discussion 
of matters concerning which the attorney is disqualified.'' If 
impropriety is found, however, the court will require recusal of 
the entire office.'? 

We agree with the majority view and do not adopt a per se 
rule of disqualification. We believe the ultimate goal of main- 
taining both public and individual confidence in the integrity 
of our judicial system can be served without resorting to such 


8 See id. 


° See, U.S. v. Goot, 894 F.2d 231 (7th Cir. 1990); United States v. Caggiano, 
660 F.2d 184 (6th Cir. 1981); Hart v. State, 62 P.3d 566 (Wyo. 2003); Matter 
of R.B., 583 N.W.2d 839 (S.D. 1998); State v. Dambrell, 120 Idaho 532, 817 
P.2d 646 (1991); State v. Camacho, 329 N.C. 589, 406 S.E.2d 868 (1991); 
Frazier v. State, 257 Ga. 690, 362 S.E.2d 351 (1987); State v. Bunkley, 202 
Conn. 629, 522 A.2d 795 (1987); State v. McKibben, 239 Kan. 574, 722 
P.2d 518 (1986); State v. Fitzpatrick, 464 So. 2d 1185 (Fla. 1985); Young v. 
State, 297 Md. 286, 465 A.2d 1149 (1983); Collier v. Legakes, 98 Nev. 307, 
646 P.2d 1219 (1982); State v. Tippecanoe County Court, 432 N.E.2d 1377 
(Ind. 1982); State v. Cline, 122 R.I. 297, 405 A.2d 1192 (1979); State v. 
Bell, 346 So. 2d 1090 (La. 1977); Upton v. State, 257 Ark. 424, 516 S.W.2d 
904 (1974). 


'0 See, e.g., State ex rel. Romley v. Superior Court, 184 Ariz. 223, 908 P.2d 37 
(Ariz. App. 1995). 

See, e.g., State v. McKibben, supra note 9; Young v. State, supra note 9; 
State vy. Cline, supra note 9; State v. Pennington, 115 N.M. 372, 851 P.2d 
494 (N.M. App. 1993). 


'2 See State v. Stenger, 111 Wash. 2d 516, 760 P.2d 357 (1988). 
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a broad and inflexible rule. As declared by the Maryland Court 
of Appeals, “‘[t]he appearance of impropriety alone is “simply 
too slender a reed on which to rest a disqualification order 
except in the rarest of cases.”’”8 

And we recently endorsed a more flexible rule by adopting 
the Nebraska Rules of Professional Conduct. Rule 1.11(d),'* 
which addresses conflicts of interest for current government 
officers and employees, provides in relevant part that “[e]xcept 
as law may otherwise expressly permit, a lawyer currently 
serving as a public officer or employee: . . . (2) shall not: (i) 
participate in a matter in which the lawyer participated person- 
ally and substantially while in private practice or nongovern- 
mental employment.” 

The official comment 2 to rule 1.11 explains that “[b]ecause 
of the special problems raised by imputation within a govern- 
ment agency, paragraph (d) does not impute the conflicts of a 
lawyer currently serving as an officer or employee of the gov- 
ernment to other associated government officers or employees, 
although ordinarily it will be prudent to screen such lawyers.” 
This rule recognizes the distinction between lawyers engaged in 
the private practice of law, who have common financial inter- 
ests, and lawyers in a prosecutor’s office, who have a public 
duty to seek justice, not profits.'° 

The per se rule would result in the unnecessary disqualifica- 
tion of prosecutors where the risk of a breach of confidential- 
ity is slight, thus needlessly interfering with the prosecutor’s 
performance of his or her constitutional and statutory duties.'® 
Furthermore, a per se rule would unnecessarily limit mobility 
in the legal profession'’ and inhibit the ability of prosecuting 


'S Young v. State, supra note 9, 297 Md. at 294, 465 A.2d at 1153. 
4 Neb. Ct. R. of Prof. Cond. 1.11(d) (rev. 2005). 


See, United States v. Caggiano, supra note 9; State v. Camacho, supra note 
9; State v. Stenger, supra note 12; Frazier v. State, supra note 9; State v. 
Tippecanoe County Court, supra note 9. 

'6 State v. Camacho, supra note 9; Lux v. Com., 24 Va. App. 561, 484 S.E.2d 
145 (1997). 


See Young v. State, supra note 9. 
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attorney’s offices to hire the best possible employees because of 
the potential for absolute disqualification in certain instances.'® 

[3] We recognize that complete disqualification of a prose- 
cutor’s office may be warranted in cases where the appearance 
of unfairness or impropriety is so great that the public trust and 
confidence in our judicial system simply could not be main- 
tained otherwise. Such an extreme case might exist, even where 
the State has done all in its power to establish an effective 
screening procedure precluding the individual lawyer’s direct 
or indirect participation in the prosecution.'? But when the dis- 
qualified attorney is effectively screened from any participation 
in the prosecution of the defendant, the prosecutor’s office may, 
in general, proceed with the prosecution. 

Whether the apparent conflict of interest justifies the disqual- 
ification of other members of the office is a matter committed 
to the discretion of the trial court.”° In exercising that discretion, 
the court should consider all of the facts and circumstances and 
determine whether the prosecutorial function could be carried 
out impartially and without breaching any of the privileged 
communications. A flexible, fact-specific analysis will enable a 
trial court to protect a criminal defendant from the due process 
concerns at issue, while at the same time avoiding unnecessary 
disqualifications of government attorneys. Whether the State 
has established an effective screening procedure will obviously 
be part of that analysis. 

[4] What constitutes an effective screening procedure will 
depend on the particular circumstances of each case. However, 
at a minimum, the disqualified lawyer should acknowledge the 
obligation not to communicate with any of the other lawyers in 
the office with respect to the matter. Similarly, the other law- 
yers in the office who are involved with the matter should be 
informed that the screening is in place and that they are not to 
discuss the matter with the disqualified lawyer. 


'8 State v. Pennington, supra note 11. 
'9 See Collier v. Legakes, supra note 9. 


0 See, State v. El-Tabech, supra note 3; State v. Bruna, supra note 3. 
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[5] Depending on the circumstances, additional screening 
procedures may be appropriate. These procedures may include 
a written undertaking by the screened lawyer to avoid any 
communication with other lawyers in the office and contact 
with files or other materials relating to the matter, notice and 
instructions to all relevant governmental office personnel for- 
bidding any communication with the screened lawyer relating 
to the matter, denial of access by the screened lawyer to files 
or other materials relating to the matter, and periodic remind- 
ers of the screen to the screened lawyer and other government 
personnel.”! In order to be effective, screening procedures must 
be implemented as soon as practical after a lawyer or govern- 
ment office knows or reasonably should know that screening 
is needed.” 

Having rejected Kinkennon’s argument that the entire Buffalo 
County Attorney’s office should have been, per se, disqualified, 
we must determine whether, under the particular facts of this 
case, it should have been. Based on the affidavits submitted 
by the parties, it is unclear exactly what, if any, information 
Schweitzer acquired relating to Kinkennon’s case before she 
joined the county attorney’s office. 

We conclude, however, that even assuming Schweitzer had 
acquired some limited knowledge of Kinkennon’s case, there 
is nothing in the record to suggest, nor does Kinkennon allege, 
that any of this information was communicated by Schweitzer 
to the county attorney’s office to aid in the prosecution of 
this case. Nor is there any evidence in the record to indicate 
that Kinkennon’s defense was prejudiced, or even affected, by 
Schweitzer’s employment with the county attorney’s office. 
Given the record before us, we cannot conclude that the district 
court abused its discretion in denying Kinkennon’s motion for 
appointment of a special prosecutor. 


FirTH AMENDMENT PRIVILEGE 
Kinkennon argues that the district court committed revers- 
ible error by failing to properly instruct the defense witness, 


21 See Neb. Ct. R. of Prof. Cond. 1.0(k) and comment 9 (rev. 2005). 


2 See id., comment 10. 


580 275 NEBRASKA REPORTS 


Callaghan, of her rights under the Fifth Amendment. Kinkennon 
claims that the district court “essentially scared [Callaghan] 
away from feeling that she had the power to exercise her con- 
stitutional rights under the circumstances.” 

[6,7] This argument fails for two reasons. First, Kinkennon 
did not object during trial to what he now assigns as error 
on appeal. It is well established that failure to make a timely 
objection waives the right to assert prejudicial error on appeal.” 
Second, and more importantly, Kinkennon lacks standing to 
challenge the alleged violation of Callaghan’s rights under the 
Fifth Amendment. The Fifth Amendment right to be free from 
self-incrimination is a personal right of the witness. And 
the personal nature of this right precludes Kinkennon from 
claiming a Fifth Amendment violation on Callaghan’s behalf.”° 
Accordingly, this assignment of error is without merit. 


EXCESSIVE SENTENCES 

For his remaining assignment of error, Kinkennon argues that 
his sentences were excessive and that the district court failed to 
properly consider the factors relevant to his sentencing. 

[8] When imposing a sentence, a sentencing judge should 
consider the defendant’s (1) age, (2) mentality, (3) educa- 
tion and experience, (4) social and cultural background, (5) 
past criminal record or record of law-abiding conduct, and 
(6) motivation for the offense, as well as (7) the nature of the 
offense, and (8) the amount of violence involved in the com- 
mission of the crime.”’ Kinkennon’s presentence investigation 
report reveals an extensive criminal record including, among 
other things, convictions for multiple assaults, issuing bad 
checks, possession of drug paraphernalia, carrying a concealed 


°3 Brief for appellant at 10. 

24 Shipler v. General Motors Corp., 271 Neb. 194, 710 N.W.2d 807 (2006). 

> State v. Perea, 210 Neb. 613, 316 N.W.2d 312 (1982). See, also, United 
States v. Nobles, 422 U.S. 225, 95 S. Ct. 2160, 45 L. Ed. 2d 141 (1975); 
Couch v. United States, 409 U.S. 322, 93 S. Ct. 611, 34 L. Ed. 2d 548 
(1973). 

© See State v. Perea, supra note 25. 

27 State v. Marrs, 272 Neb. 573, 723 N.W.2d 499 (2006). 


McCLELLAN v. BOARD OF EQUAL. OF DOUGLAS CTY. 581 
Cite as 275 Neb. 581 


weapon, reckless driving, and possession of marijuana. At sen- 
tencing, the court explained that “[t]he information provided 
by [Kinkennon] indicates that [he] is really not even coming 
to the threshold of understanding or being of a mindset that 
he really truly seeks a rehabilitative program.” We agree with 
this assessment. 

Possession of methamphetamine with intent to deliver is a 
Class II felony,” punishable by a minimum of | year’s impris- 
onment and a maximum of 50 years’ imprisonment.” Possession 
of cocaine is a Class IV felony,*® punishable by a maximum of 
5 years’ imprisonment, a $10,000 fine, or both.*! The district 
court reviewed the record, considered the appropriate sentenc- 
ing factors, and imposed sentences within the statutory limits. 
Based on our review of the record, we conclude that the district 
court did not abuse its discretion in sentencing Kinkennon. 


CONCLUSION 
For each of the foregoing reasons, the judgment of the district 
court is affirmed. 
AFFIRMED. 


28 § 28-416(2). 
2° Neb. Rev. Stat. § 28-105(1) (Cum. Supp. 2006). 
30 § 28-416(3). 
1 § 28-105(1). 
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Actions: Jurisdiction. Lack of subject matter jurisdiction may be raised at any 
time by any party or by the court sua sponte. 

Standing: Jurisdiction: Justiciable Issues. As an aspect of jurisdiction and justi- 
ciability, standing requires that a litigant have such a personal stake in the outcome 
of a controversy as to warrant invocation of a court’s jurisdiction and justify the 
exercise of the court’s remedial powers on the litigant’s behalf. 

Standing: Municipal Corporations. Generally, in order to have standing to bring 
suit to restrain an act of a municipal body, the persons seeking such action must 
show some special injury peculiar to themselves aside from a general injury to the 
public, and it is not sufficient that they have merely a general interest common to 
all members of the public. 

Standing: Jurisdiction: Parties: Judgments: Appeal and Error. It is generally 
the case that only parties to a judgment or their privies have standing to invoke a 
higher court’s jurisdiction for review of the judgment. 

Taxation: Appeal and Error. Neb. Rev. Stat. § 77-202.04 (Cum. Supp. 2006) 
delineates who may appeal from the decision of the county board of equalization 
on a tax exemption determination. 

Appeal and Error: Words and Phrases. The word “appeal” is a word of general 
application in the law. Ordinarily it refers to the removal of proceedings from one 
court or tribunal to another for review. 

Statutes: Legislature: Intent. The fundamental rule in construing statutes is that 
they shall be construed in pari materia and from their language as a whole to deter- 
mine the intent of the Legislature; all subordinate rules are mere aids in reaching 
this fundamental determination. 

Statutes. In the absence of a statutory indication to the contrary, words in a statute 
will be given their ordinary meaning. 
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McCormack, J. 
NATURE OF CASE 
The appellants, taxpayers and homeowners in Douglas 


County, appeal from the denial of their petition in error to the 
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district court, which petition sought review of tax-exempt status 
granted to three neighboring residential properties owned by 
the Intercessors of the Lamb, Inc. (Intercessors). We determine 
that the taxpayers lack standing to seek direct review of the 
exempt status of another’s property and that the district court 
lacks subject matter jurisdiction over appeals from tax exemp- 
tions, which appeals should instead be lodged with the Tax 
Equalization and Review Commission (TERC). 


BACKGROUND 

The Intercessors are a Catholic religious organization formed 
as a nonprofit corporation.! The Archdiocese of Omaha describes 
the Intercessors as a public association of approximately 40 lay- 
persons conducting their activities under the authority of the 
Archbishop of Omaha. The core group of laypersons have taken 
hermit vows which are recognized by the Catholic Church. Four 
priests are also affiliated with the association. 

Eleven residences and some real property owned by the 
Intercessors in an area known as Ponca Hills have already been 
deemed tax exempt and are not the subject of the current appeal. 
The Intercessors acquired three additional residences in Ponca 
Hills that, in 2005, they asked also to be designated as tax exempt 
pursuant to Neb. Rev. Stat. § 77-202(1)(d) (Reissue 2003). Each 
of the three residences has a chapel, and the Intercessors living 
there adhere to a schedule of approximately 10 hours a day of 
prayer and ministry. 

A public hearing before the Douglas County Board of 
Equalization (Board) was held on the Intercessors’ request 
to exempt the three properties from taxation. Michael D. 
McClellan, a taxpayer in Douglas County and an attorney for 
a neighborhood association in Ponca Hills, along with several 
residents and members of the Ponca Hills community, were 
allowed to express their objections before the Board. The resi- 
dents were concerned about the declining tax base of the area 
which, they argued, increased the tax burden of the nonexempt 
residents. In addition, one of the houses under consideration 


' See, generally, Latenser v. Intercessors of the Lamb, Inc., 250 Neb. 789, 553 
N.W.2d 458 (1996). 
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and two previously designated exempt residential properties are 
located in a Sanitary Improvement District (SID). Members of 
this SID raised concerns to the Board regarding the ability to 
fund the SID, although there was evidence that the Intercessors 
were voluntarily making SID payments for that property. The 
Board ultimately granted the exemptions. 

On September 7, 2005, McClellan and the other objectors 
(hereinafter petitioners), filed a petition in error in the district 
court contesting the Board’s grant of exempt status for the three 
properties. The district court affirmed the decision of the Board, 
and the petitioners appeal. 


ASSIGNMENTS OF ERROR 

The petitioners assign that the district court erred in not over- 
turning the decision of the Board, because (1) the Board did not 
follow the applicable law, (2) there was insufficient evidence to 
support a finding that the residences were used exclusively for 
tax-exempt purposes, and (3) the court erroneously based its 
ruling on a presumption that the Board faithfully performed its 
official duties and acted upon sufficient competent evidence. 

In addition, we entered an order to show cause directing the 
parties to brief (1) whether neighboring taxpayers have standing 
to bring a petition in error contesting a board of equalization’s 
decision to grant a tax exemption to another and (2) whether 
the TERC has exclusive jurisdiction over disputes involving tax- 
exempt status for real or personal property. 


STANDARD OF REVIEW 
[1] Statutory interpretation is a question of law, which an 
appellate court resolves independently of the trial court.’ 


ANALYSIS 
[2,3] Two jurisdictional questions are raised by the petition- 
ers’ action in seeking review of the Board’s decision by petition 
in error to the district court: (1) who has standing to seek review 
of the Board’s decision and (2) where any such review must 
take place. Both issues concern the district court’s subject mat- 
ter jurisdiction, which is a court’s power to hear and determine 


> Jones v. Shelter Mut. Ins. Cos., 274 Neb. 186, 738 N.W.2d 840 (2007). 
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a case in the general class or category to which the proceedings 
in question belong and to deal with the general subject involved 
in the action before the court and the particular question which 
it assumes to determine.’ Lack of subject matter jurisdiction may 
be raised at any time by any party or by the court sua sponte.* 

[4-6] As an aspect of jurisdiction and justiciability, standing 
requires that a litigant have such a personal stake in the outcome 
of a controversy as to warrant invocation of a court’s jurisdic- 
tion and justify the exercise of the court’s remedial powers on 
the litigant’s behalf.> Generally, in order to have standing to 
bring suit to restrain an act of a municipal body, the persons 
seeking such action must show some special injury peculiar to 
themselves aside from a general injury to the public, and it is not 
sufficient that they have merely a general interest common to all 
members of the public.° It is also generally the case that only 
parties to a judgment or their privies have standing to invoke a 
higher court’s jurisdiction for review of the judgment.’ 

While there is an exception to the special injury rule for per- 
sons objecting to an illegal expenditure of public funds or an 
illegal increase in the burden of municipal taxation,® there does 
not appear to be any common-law right to seek direct review 
of an order relating to the exemption of another taxpayer’s 


3 Rozsnyai v. Svacek, 272 Neb. 567, 723 N.W.2d 329 (2006). 

4 Betterman v. Department of Motor Vehicles, 273 Neb. 178, 728 N.W.2d 570 
(2007). 

5 Chambers v. Lautenbaugh, 263 Neb. 920, 644 N.W.2d 540 (2002). 

® See Smith v. City of Papillion, 270 Neb. 607, 705 N.W.2d 584 (2005). 

7 See, Rozmus v. Rozmus, 257 Neb. 142, 595 N.W.2d 893 (1999); Peterson v. 
Martin, 60 Neb. 577, 83 N.W. 831 (1900). 


8 Holland vy. Brownville Grain Co., 174 Neb. 742, 119 N.W.2d 304 (1963). 
See, also, Rath v. City of Sutton, 267 Neb. 265, 673 N.W.2d 869 (2004); 
Chambers v. Lautenbaugh, supra note 5; Jacob v. State, 12 Neb. App. 696, 
685 N.W.2d 88 (2004). 
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property.’ Nor is there any constitutional right to lodge such an 
appeal.'° Thus, as is generally the case regarding the right to 
appeal,'! the question of whether a taxpayer may seek review 
of the exempt status of another taxpayer’s property depends 
on whether the Legislature conferred such a right. It is to that 
analysis that we now turn. 

In considering the legislation on this point, and, particularly, 
in clarifying some confusion that has developed in this area, it 
is helpful to review the historical evolution of the relevant statu- 
tory provisions. Section 77-1510" has, since its enactment in 
1903, provided a specific mode of direct appeal from any action 
of a board of equalization.’ Until the creation of the TERC, 
such appeal was taken to the district courts. But the initial 
inquiry concerns whom the statutes permit to appeal. 

Section 77-1513,'* which was repealed in 2002, originally 
indicated that an appeal under § 77-1510 could be made by “any 
person . . . appeal[ing] from the assessment of another as fixed 
by the County Board of Equalization.”'> In State v. Drexel,'® 
we thus held that because there was “a plain adequate remedy 
prescribed by the statute” for the taxpayer seeking review of 
the board of equalization’s grant of exempt status to another 


° See, Colella v. Assessors of Cty. of Nassau, 95 N.Y.2d 401, 741 N.E.2d 113, 
718 N.Y.S.2d 268 (2000); Clayton v. School Bd. of Volusia County, 696 So. 
2d 1215 (Fla. App. 1997); Scott v. Harris Methodist HEB, 871 S.W.2d 548 
(Tex. App. 1994); Highland Park Women’s Club v. Dep’t of Rev., 206 Ill. 
App. 3d 447, 564 N.E.2d 890, 151 Ill. Dec. 435 (1990); Kaup v. Department 
of Revenue, 1996 WL 23500 (Or. Tax Jan. 5, 1996); Annot., 9 A.L.R.4th 
428 (1981) (cases cited therein). 


'0 See, State v. Hess, 261 Neb. 368, 622 N.W.2d 891 (2001); State v. Schroder, 
218 Neb. 860, 359 N.W.2d 799 (1984); Highland Park Women’s Club v. 
Dep’t of Rev., supra note 9. See, also, Neb. Const. art. I, § 23 (limiting right 
to appeal to aggrieved “party’’). 


See, e.g., Karnes v. Wilkinson Mfg., 220 Neb. 150, 368 N.W.2d 788 
(1985). 


12 See Neb. Rev. Stat. § 77-1510 (Cum. Supp. 2006). 

3 Comp. Stat. § 5045 (1903), later § 77-1510 (1943). 

4 See Neb. Rev. Stat. § 77-1513 (Reissue 1996). 

'S Comp. Stat. § 5054 (1903), later § 77-1513 (1943). 

'6 State v. Drexel, 75 Neb. 751, 757, 107 N.W. 110, 113 (1906). 
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taxpayer’s property, the taxpayer did not have an action for writ 
of mandamus to compel the county clerk to place such property 
on the tax rolls. 

[7] In 1963, however, the Legislature passed 1963 Neb. 
Laws, ch. 441, § 4, p. 1461 (L.B. 386). In Bemis v. Board of 
Equalization of Douglas County,'’ we described L.B. 386 as 
“a complete and comprehensive act dealing with the [specific] 
matter of tax exemptions.” We further explained that Neb. Rev. 
Stat. § 77-202.04 (Reissue 1976), enacted in L.B. 386, delin- 
eated “who may appeal from the decision of the county board 
of equalization on a tax exemption determination.”'* 

At the time that Bemis was decided, § 77-202.04 provided 
for appeals by “[p]Jersons, corporations, or organizations denied 
exemption from taxation” and it made no provision for who 
could appeal the grant of an exemption. We held in Bemis that 
the county assessor, because he was not specified in § 77-202.04, 
had no standing to appeal the grant of an exemption of a tax- 
payer’s property. In so holding, we clarified that the more gen- 
eral provisions of §§ 77-1510 through 77-1513 (Reissue 1976), 
which described “any person” appealing the “assessment” of 
another,'’ were no longer applicable to exemptions. 

After Bemis, § 77-202.04 was amended. At the time the 
Intercessors’ exemptions were upheld by the Board in this case, 
the statute stated: 

Persons, corporations, or organizations may appeal denial 
of an application for exemption by a county board of 
equalization. Only the county assessor may appeal the 
grant of such an exemption by a county board of equal- 
ization. Appeals pursuant to this section shall be made to 
the [TERC]. The Property Tax Administrator may in his 
or her discretion intervene in any such appeal pursuant to 
this section.”° 


7 Bemis v. Board of Equalization of Douglas County, 197 Neb. 175, 177, 247 
N.W.2d 447, 449 (1976). 


18 Td. 
9 Td. 
20 -§ 77-202.04(1) (Cum. Supp. 2006) (emphasis supplied). 
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This leads to the second inquiry presented here: to what body 
such appeals should be taken. As previously noted, until 1995, 
appeals from the Board were taken to the district court. The 
TERC was created in 1995 by the Tax Equalization and Review 
Commission Act (TERC Act). The TERC Act provided that the 
TERC had “the power and duty to hear and determine appeals 
of .. . (2) [d]ecisions of any county board of equalization grant- 
ing or denying tax-exempt status for real or personal property.””! 
To the extent that the TERC Act contains any ambiguity as to 
whether this power and duty is exclusive and no longer lies 
with the district courts, the legislative history makes this clear. 
The sponsor of the TERC Act explained that the TERC Act was 
“replacing the district court with a body that does this full-time, 
is more professional, [and] will give you better values.” The 
bill’s statement of intent explains that the TERC would 

hear appeals of individual assessment and_ property 
exemption disputes and hear appeals of the Property Tax 
Administrator on tax issues. This Commission would 
hear other taxation cases and appeals which currently 
are now heard by the state’s district courts. The cre- 
ation of an independent commission with taxation 
expertise will result in streamlined taxation appeals and 
equalization procedures.”? 
Rather than having valuation decisions lie with the myriad of 
district courts, a single TERC was intended to produce “fairer,’** 
more “consistent” appeal results.*° According to the bill’s spon- 
sor, “[T]his panel will get to see the entire state as a whole on 
equalization across the entire state. That’s what’s so crucial, 
you won’t get 50 different opinions as to what equalization 


>| Neb. Rev. Stat. § 77-5007 (Cum. Supp. 2004). 


22 Floor Debate, L.B. 490, Revenue Committee, 94th Leg., Ist Sess. 5976 
(May 3, 1995) (emphasis supplied). 


3 Introducer’s Statement of Intent, L.B. 490, Revenue Committee, 94th Leg., 
Ist Sess. (Feb. 9, 1995). 


*4 Floor Debate, L.B. 490, Revenue Committee, 94th Leg., Ist Sess. 5989 
(May 3, 1995). 


5 Td. at 5977. 
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is... . And this is going to give better, better opinions.””° The 
TERC was also intended to provide a less costly and speedier 
appellate process.”’ 

The most recent amendment to § 77-202.04 reiterates the 
Legislature’s original intent, insofar as it states that “[a]ppeals 
pursuant to this section shall be made to the [TERC].””* It is 
also noteworthy, in considering the intent of the original TERC 
Act, that due to a recent amendment,” the petition in error stat- 
ute, Neb. Rev. Stat. § 25-1901 (Supp. 2007), now specifically 
states that “the district court shall not have jurisdiction over .. . 
(3) appeals within the jurisdiction of the [TERC].” According 
to its legislative history, § 25-1901 was amended in response 
to a board of equalization decision that had been appealed 
to a district court rather than to the TERC. According to the 
Revenue Committee, the amendment “simply clarifies” what 
the Legislature had intended ever since the establishment of the 
TERC: that “district courts do not have jurisdiction over valua- 
tion and issues within the purview of the TERC.’*° 

With that explained, we consider the parties’ arguments con- 
cerning the effect of these statutes. Based on the plain language 
of the statutes, the Intercessors argue that § 77-202.04(1) (Cum. 
Supp. 2006) limits standing for appeals from grants of exemp- 
tions to “[o]nly the county assessor,” and that thus, the petition- 
ers lack standing to seek review of the Intercessors’ exemptions 
in this case. The Intercessors further argue that the TERC has 
exclusive jurisdiction over appeals of decisions of any county 
board of equalization granting or denying tax-exempt status for 
real or personal property and that thus, the district court would 
lack jurisdiction regardless of who was appealing. 

But the petitioners argue that the statutory language regard- 
ing who may “appeal,” and where this “appeal” may be lodged, 
does not affect a right to file a “petition in error.” The petitioners 


6 Td. at 5990. 

27 See id. at 5976. 

8 § 77-202.04(1) (Supp. 2007) (emphasis supplied). 

29 See 2007 Neb. Laws, L.B. 167 (effective Feb. 10, 2007). 

3° Committee Hearing, L.B. 167, 100th Leg., Ist Sess. 14 (Jan. 17, 2007). 
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view a “petition in error” as a very distinct right predating 
§ 77-202.04 and the TERC, and they point out that neither 
of these statutes explicitly abolishes their “right” to a petition 
in error. 

In support of this argument, petitioners rely on older cases 
in which this court has distinguished between a “petition in 
error” and an “appeal,” referring to them as “‘“independent 
proceeding[s]”’” that are “‘distinctively different and dissimi- 
lar.’’”’3! These cases, in fact, are generally limited to the narrower 
distinction between “review on petition in error,’ as described 
by §§ 25-1901 through 25-1908, and “review on appeal,” as 
described by §§ 25-1911 through 25-1937.** Our purpose in 
drawing the distinction between these two methods of review 
has largely been to distinguish the method of perfecting each** 
or to explain each method’s peculiar rules of joinder of parties. *° 
We do not read these cases as establishing a “right” to a petition 
in error that is independent of any statutory scheme. 

The petitioners argue that a petition in error is significantly 
different from an “appeal,” because a petition in error provides 
a much more circumscribed scope of review. They argue that it 
would not be inconsistent for § 77-202.04 and the TERC Act to 
leave this narrower form of relief intact for those taxpayers who 
have no means to perfect a broader, direct “appeal” under these 
provisions. But the petitioners’ underlying premise is incorrect. 
The scope of review under a “petition in error” and under an 
“appeal” to the TERC under § 77-1510 (Cum. Supp. 2006), like 
many other “‘appeals,”** is the same. While sometimes worded 


3! From v. Sutton, 156 Neb. 411, 416, 417, 56 N.W.2d 441, 444 (1953). 
32 See Neb. Rev. Stat. §§ 25-1901 to 25-1908 (Reissue 1995). 
33 See Neb. Rev. Stat. §§ 25-1911 to 25-1937 (Reissue 1995). 


34 See, e.g., Harms v. County Board of Supervisors, 173 Neb. 687, 114 N.W.2d 
713 (1962); Anania v. City of Omaha, 170 Neb. 160, 102 N.W.2d 49 (1960); 
Consolidated Credit Corporation v. Berger, 141 Neb. 598, 4 N.W.2d 571 
(1942), 


3 See, e.g., Clausen v. School Dist. No. 33, 164 Neb. 78, 81 N.W.2d 822 
(1957); Western Cornice & Mfg. Works v. Leavenworth, 52 Neb. 418, 72 
N.W. 592 (1897); Polk v. Covell, 43 Neb. 884, 62 N.W. 240 (1895). 


© See, e.g., § 25-1911; Neb. Rev. Stat. § 25-2733 (Reissue 1995). 
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in slightly different ways, essentially, in both review on petition 
in error and in so-called “appeals,” the reviewing court may 
reverse, vacate, or modify the lower judicial tribunal for error 
on the record.*’ 

[8] While certain procedural issues sometimes require that we 
distinguish a petition in error from other statutory provisions for 
appellate review, even in our earliest cases, we have described 
the difference between an “appeal” and a “petition in error,” 
as “exist[ing] in name, rather than in fact.’** Accordingly, it is 
now common for our courts to refer to an “appeal by petition in 
error.”*? In Hooper Telephone Co. v. Nebraska Telephone Co.,"° 
we stated that the word “appeal” is a word of “general applica- 
tion in the law. Ordinarily [it] refer[s] to the removal of proceed- 
ings from one court or tribunal to another for review.” 

[9,10] The fundamental rule in construing statutes is that they 
shall be construed in pari materia and from their language as a 
whole to determine the intent of the Legislature; all subordinate 
rules are mere aids in reaching this fundamental determina- 
tion.*! Furthermore, in the absence of a statutory indication 
to the contrary, words in a statute will be given their ordinary 
meaning.*” Viewing §§ 77-202.04 and 77-5007 in pari materia 


37 See §§ 25-1901, 25-1911, and 25-2733. See, also, Falotico v. Grant Cty. Bd. 
of Equal., 262 Neb. 292, 631 N.W.2d 492 (2001); US Ecology v. Boyd Cty. 
Bad. of Equal., 256 Neb. 7, 588 N.W.2d 575 (1999); Clausen v. School Dist. 
No. 33, supra note 35. 


38 State, ex rel. McClosky, v. Doane, 35 Neb. 707, 709, 53 N.W. 611, 612 
(1892). See, also, Western Cornice & Mfg. Works v. Leavenworth, supra 
note 35. 


»° See, Mogensen v. Board of Supervisors, 268 Neb. 26, 679 N.W.2d 413 
(2004); Hooper v. City of Lincoln, 183 Neb. 591, 163 N.W.2d 117 (1968); 
O’Grady v. Volcheck, 148 Neb. 431, 27 N.W.2d 689 (1947); Loup River 
Public Power District v. County of Platte, 144 Neb. 600, 14 N.W.2d 210 
(1944); Lee Sapp Leasing v. Ciao Caffe & Espresso, Inc., 10 Neb. App. 948, 
640 N.W.2d 677 (2002); County of Douglas v. Burts, 2 Neb. App. 90, 507 
N.W.2d 310 (1993). 


4° Hooper Telephone Co. v. Nebraska Telephone Co., 96 Neb. 245, 255, 147 
N.W. 674, 678 (1914). 


4" Hoiengs v. County of Adams, 254 Neb. 64, 574 N.W.2d 498 (1998). 
® State v. Woods, 255 Neb. 755, 587 N.W.2d 122 (1998). 
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and as a whole, we conclude that the Legislature intended to 
use the term “appeal” in its general ordinary sense. The 2007 
amendment to § 25-1901* only emphasizes what was estab- 
lished by § 77-5007 when the TERC Act was passed—that, for 
decisions by a board of equalization,“ including “[d]ecisions 
... granting or denying tax-exempt status for real or personal 
property,’ the “removal of [the] proceedings from one court or 
tribunal to another for review’’** shall be made to the TERC, and 
not to any of the district courts of this state. 

We do not find any preexisting “right to a petition in error.” 
In fact, as already discussed, under common law, taxpayers do 
not have standing to seek direct review of the tax-exempt sta- 
tus of someone else’s property. Moreover, a “petition in error” 
is simply a method of review, and it is not, as the petitioners 
suggest, more akin to a right of action. Because there is no 
preexisting common-law right to a petition in error under these 
circumstances, we are not, as the petitioners suggest, subject 
to the rule strictly construing against the abrogation of such 
a right.” 

In any event, that is a rule of statutory construction, and the 
Legislature’s intent here was plain. The Legislature’s stated pur- 
pose in the TERC Act was to create an efficient mode of review 
by a single body which would provide a more consistent review 
of tax exemption and equalization decisions made by a board of 
equalization. The language of § 77-202.04 very specifically lists 
who may appeal from exemption decisions. The Legislature did 
not see fit to allow every indirectly affected taxpayer to appeal 
from the exemption status of someone else’s property. Instead, 
the Legislature determined that giving standing to the county 
assessor to appeal the grant of an exemption was sufficient 


8 See § 25-1901 (Supp. 2007). 
44 See, generally, § 77-5007. 
4 § 77-5007(2). 


4° Hooper Telephone Co. v. Nebraska Telephone Co., supra note 40, 96 Neb. 
at 255, 147 N.W. at 678. 


47 See, e.g., Tadros v. City of Omaha, 273 Neb. 935, 735 N.W.2d 377 (2007). 
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to protect the public’s general interest in what properties are 
included on the tax rolls. 

Ross vy. The Governors of Knights of Ak-Sar-Ben,* upon 
which the petitioners rely to support their right to file a peti- 
tion in error, has been abrogated by the legislation creating 
the TERC. Furthermore, we find no support for the notion, 
expressed in dicta in Ross, that a taxpayer had a preexist- 
ing right to seek review by petition in error of the exemp- 
tion of another’s property, or that the term “appeal” found in 
§ 77-202.04 was not used in its most common sense. Ross is 
unpersuasive in light of subsequent statutory enactments, and to 
the extent that it conflicts with this opinion, it is disapproved. 


CONCLUSION 
We conclude that the district court lacked jurisdiction over the 
petition in error that is the subject of this appeal. When a lower 
court lacks the authority to exercise its subject matter jurisdic- 
tion to adjudicate the merits of the claim, issue, or question, 
an appellate court also lacks the power to determine the merits 
of the claim, issue, or question presented to the lower court.” 
However, when an appeal is dismissed because the lower court 
lacked jurisdiction to enter the order appealed from, an appel- 
late court may nevertheless enter an order vacating the order 
issued by the lower court without jurisdiction.*’ We therefore 
vacate the order of the district court and dismiss the appeal. 
VACATED AND DISMISSED. 
WRIGHT, J., not participating. 


48 Ross v. The Governors of Knights of Ak-Sar-Ben, 199 Neb. 513, 260 N.W.2d 
202 (1977). 


4 Kaplan v. McClurg, 271 Neb. 101, 710 N.W.2d 96 (2006). 


3° See WBE Co. v. Papio-Missouri River Nat. Resources Dist., 247 Neb. 522, 
529 N.W.2d 21 (1995). 
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1. Administrative Law: Judgments: Appeal and Error. A judgment or final order 

rendered by a district court in a judicial review pursuant to the Administrative 

Procedure Act may be reversed, vacated, or modified by an appellate court for 

errors appearing on the record. 

= = ____. When reviewing an order of a district court under the 

Administrative Procedure Act for errors appearing on the record, the inquiry is 

whether the decision conforms to the law, is supported by competent evidence, and 

is neither arbitrary, capricious, nor unreasonable. 

3. Statutes: Judgments: Appeal and Error. The meaning of a statute is a question 
of law. When reviewing questions of law, an appellate court has an obligation to 
resolve the questions independently of the conclusion reached by the trial court. 

4. Statutes: Appeal and Error. In the absence of ambiguity, courts must give effect 
to the statutes as they are written. If the language of a statute is clear, the words of 
such statute are the end of any judicial inquiry regarding its meaning. 

5. Statutes: Taxation. Tax exemption provisions are strictly construed, and their 
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to be exempt must clearly come within the provision granting exemption 
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McCormack, J. 
NATURE OF CASE 
The Goodyear Tire & Rubber Company (Goodyear) appeals 
from the district court’s order affirming the decision by the 
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Nebraska State Tax Commissioner (the Commissioner) to deny 
a portion of Goodyear’s claim for a tax refund under the 
Employment and Investment Growth Act,'! commonly referred 
to as “L.B. 775.” Goodyear sought a refund for compo- 
nents used to repair or replace parts of equipment utilized in 
the project covered by the L.B. 775 agreement entered into 
between Goodyear and the Nebraska Department of Revenue 
(the Department). The Commissioner’s order states that the 
“parties have stipulated that the sole issue to be decided is 
‘whether the transactions listed on exhibits 9 and 10 are for 
the purchase of qualified property pursuant to Neb. Rev. Stat. 
§77-4105(3)(a)()(Reissue 2003).’” Pursuant to the stipulation, 
both the Commissioner and the district court reviewed this sole 
issue. The district court, in its de novo review, concurred with 
the Commissioner’s interpretation of the term “qualified prop- 
erty.” The court found that the “parts used to repair equipment 
after such equipment was placed in service at the project are 
not ‘qualified property’ as defined in Section 77-4103(13).” 
The district court also determined that the Commissioner was 
not required to adopt and promulgate rules or regulations with 
regard to the Commissioner’s interpretation of L.B. 775. 


BACKGROUND 

The facts of this case are not in dispute. The only dispute is 
the interpretation to be placed on the term “qualified property.” 
On December 1, 1995, Goodyear submitted an application to 
the Department seeking incentives under L.B. 775 for its manu- 
facturing plants in Nebraska. The application was approved by 
the Commissioner who, on behalf of the State of Nebraska, 
entered into an “Employment and Investment Growth Act 
Project Agreement” with Goodyear. This agreement provided 
that if Goodyear met required levels of investment by the time 
specified, Goodyear would be entitled to various incentives. 

In September 2000, Goodyear and the Commissioner, on 
behalf of the State, entered into an amended “Employment 
and Investment Growth Act Project Amended Agreement” (the 


' Neb. Rev. Stat. §§ 77-4101 to 77-4113 (Reissue 2003). 
2 See 1987 Neb. Laws, L.B. 775 (effective May 28, 1987). 
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Amended Agreement), which replaced the earlier agreement. 
The Amended Agreement also provided that if Goodyear met 
the required levels of investment, Goodyear would be entitled 
to various incentives. Among those incentives was a refund of 
the following: 

(i) The sales or use tax paid by Goodyear on tangible 
property used as a part of the project and “placed in ser- 
vice” on and after December 1, 1995. For purposes of this 
Amended Agreement, “placed in service” means the day 
the qualified property is eligible for depreciation, amorti- 
zation, or other recovery under the Internal Revenue Code 
of the United States... . 

(ii) The sales or use tax paid by Goodyear on any prop- 
erty, other than motor vehicles, based in this state and used 
in this and other states in connection with the project. 

On August 25, 2005, Goodyear filed with the Department 
a claim for refund, pursuant to L.B. 775 for sales or use taxes 
paid in July 2002, in the amount of $44,601.34. On September 
26, 2005, Goodyear filed a claim for refund, pursuant to L.B. 
775 for sales and use taxes paid in August 2002, in the amount 
of $41,722.99. These claims were consolidated for purposes 
of an administrative hearing. The items listed in the claims are 
indexed by area of use and are characterized by Goodyear as 
“components.” Prior to the administrative hearing, the parties 
stipulated that the “components” are repair or replacement parts 
used to repair or replace parts of property, otherwise referred 
to as “equipment,” used in the project covered by the Amended 
Agreement. Paragraph 19 of the stipulation states: 
The transactions referenced on Exhibit[s] 9 and 10 that are 
identified by “component” or “components” on the “rea- 
son” field are the purchase of items of tangible property. 
These components are repair or replacement parts used to 
repair or replace parts of property used in the project that 
[Goodyear] depreciated [hereafter Equipment]. The items, 
and how and where they were used, are more specifically 
described on Exhibit 10. The above referenced items of 
Equipment were placed in service before and after the 
date of application, December 1, 1995. The parties further 
stipulate that all of the Equipment was placed in service 
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before the above referenced components were added to the 
Equipment. The parties do not stipulate or identify which 
components were to repair or replace parts of Equipment 
placed in service before or after the date of application. 

On February 14, 2006, the Commissioner entered an order 
denying Goodyear’s claim with regard to items characterized 
by Goodyear as “components” because they are not “quali- 
fied property” under L.B. 775. The Commissioner stated that 
under § 77-4103(13), 

[rjefunds of tax are allowed only for “components” of 
tangible personal property of a type subject to depreciation 
that will be located and used at the project. Clearly, the 
words “will be” demonstrate that not only must the equip- 
ment upon which the component will be placed needs to 
be depreciable, but it also must be newly located and used 
at the project. Therefore, whether a “component” is “quali- 
fied” depends on the status of the equipment that is being 
modified or repaired. Here, the parties have stipulated that 
all of the various equipment for which the repair parts 
were purchased was placed in service both prior to and 
subsequent to Goodyear’s application for a LB 775 agree- 
ment in December of 1995. 
(Emphasis in original.) 

The Commissioner noted that Goodyear’s interpretation of 
§ 77-4103(13) “would require that the newly purchased items 
be used at the project and used to replace or modify equipment 
that is subject to depreciation, regardless of when that equip- 
ment was originally acquired.” The Commissioner concluded 
that Goodyear’s reasoning defeats the stated purpose of L.B. 
775, which is to encourage new investment and employment 
in Nebraska. 

The Commissioner also addressed a contention by Goodyear 
that because the Department does not have any rules or regula- 
tions regarding the construction of § 77-4103(13), the Department 
should be prohibited from applying that statute in this case. The 
Commissioner stated that § 77-4111 gives the Commissioner 
discretion to decide if the adoption and promulgation of rules 
and regulations for carrying out the purposes of L.B. 775 is nec- 
essary. The Commissioner concluded that the lack of a specific 
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regulation interpreting § 77-4103(13) did not deprive Goodyear 
of a meaningful opportunity to participate in the hearing on 
its claim. 

In accordance with the Administrative Procedure Act (APA), 
Goodyear appealed to the district court the Commissioner’s 
denial of Goodyear’s refund request for repair and replacement 
parts characterized by Goodyear as “components.” Goodyear 
alleged that the cumulative amount the Commissioner erred in 
failing to refund is $14,310.10. On appeal, Goodyear asserted 
that the Commissioner’s reasoning that the equipment upon 
which the components are placed must be newly located and 
used at the project site misreads and is in conflict with the 
language of § 77-4103(13). Goodyear further asserted that the 
Commissioner’s failure to adopt and promulgate rules or regula- 
tions adopting the Commissioner’s interpretation of L.B. 775 in 
the Commissioner’s order bars the Department from applying it 
to Goodyear and deprives Goodyear of a meaningful opportu- 
nity to participate in a hearing on Goodyear’s claim. The matter 
was submitted to the district court on stipulated facts. 

The district court affirmed the Commissioner’s decision, con- 
cluding that parts used to repair equipment after such equipment 
was placed in service at the project are not “qualified property” 
as itis defined in § 77-4103(13). The court further concluded that 
the Commissioner’s failure to promulgate rules and regulations 
defining “qualified property” does not prohibit the construction 
adopted by the Commissioner. Goodyear now appeals. 


ASSIGNMENTS OF ERROR 

Goodyear asserts, restated, that the district court erred in (1) 
concluding that components used to repair or replace parts of 
property used in a project covered by an L.B. 775 agreement are 
not qualified property, (2) ruling that Goodyear’s interpretation 
of L.B. 775 is inconsistent with the purpose and intent of L.B. 
775, and (3) concluding that the Commissioner’s decision should 
not be set aside because of the Department’s failure to adopt and 
promulgate rules regarding the Department’s interpretation. 


STANDARD OF REVIEW 
[1,2] A judgment or final order rendered by a district court in 
a judicial review pursuant to the APA may be reversed, vacated, 
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or modified by an appellate court for errors appearing on the 
record.* When reviewing an order of a district court under the 
APA for errors appearing on the record, the inquiry is whether 
the decision conforms to the law, is supported by competent evi- 
dence, and is neither arbitrary, capricious, nor unreasonable.* 

[3] The meaning of a statute is a question of law. When 
reviewing questions of law, an appellate court has an obliga- 
tion to resolve the questions independently of the conclusion 
reached by the trial court.° 


ANALYSIS 


QUALIFIED PROPERTY 

In their first two assignments of error, Goodyear argues that 
the district court erred in affirming the Commissioner’s finding 
that the repair and replacement parts for which Goodyear seeks 
a refund are not qualified property. Goodyear argues that the 
definition of qualified property has been misconstrued by the 
Commissioner and the district court. Goodyear argues that the 
Commissioner and the district court wrongly interpreted quali- 
fied property as including components only where the com- 
ponents are placed on equipment newly located at the project 
covered under the L.B. 775 agreement. 

[4-6] In the absence of ambiguity, courts must give effect to 
the statutes as they are written. If the language of a statute is 
clear, the words of such statute are the end of any judicial inquiry 
regarding its meaning.® With regard to tax exemption provi- 
sions, we have stated that tax exemption provisions are strictly 
construed, and their operation will not be extended by con- 
struction. Property which is claimed to be exempt must clearly 
come within the provision granting exemption from taxation.’ 
Because statutes conferring an exemption from taxation are 


3 Farmland Foods y. State, 273 Neb. 262, 729 N.W.2d 73 (2007). 

4 Id. 

5 Reimers-Hild v. State, 274 Neb. 438, 741 N.W.2d 155 (2007). 

© Chase 3000, Inc. v. Nebraska Pub. Serv. Comm., 273 Neb. 133, 728 N.W.2d 
560 (2007). 

7 Omaha Pub. Power Dist. v. Nebraska Dept. of Revenue, 248 Neb. 518, 537 
N.W.2d 312 (1995). 
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strictly construed, the party claiming an exemption from taxa- 
tion must establish entitlement to the exemption.*® 

Section 77-4105(3)(i) provides that when the required level 
of investment is reached under the L.B. 775 agreement, the tax- 
payer is entitled to a refund of all sales and use taxes paid for 
qualified property used as part of the project. Qualified property 
is defined under § 77-4103(13) as “any tangible property of 
a type subject to depreciation, amortization, or other recovery 
under the Internal Revenue Code of 1986, or the components of 
such property, that will be located and used at the project.” 

[7] We have stated that the word “or,’ when used properly, 
is disjunctive.’ Qualified property, therefore, includes two types 
of property: (1) any tangible property subject to depreciation, 
amortization, or other recovery under the Internal Revenue Code 
of 1986 or (2) components of such property. The question left 
for us to decide is what the phrase “of such property” entails. 

The last portion of the first sentence of § 77-4103(13) states 
that tangible property is property that “will be located and 
used at the project.” As we read the statute, this phrase limits 
the property that is qualified under the statute. Thus, tangible 
property that is subject to depreciation, amortization, or other 
recovery under the Internal Revenue Code of 1986 is not quali- 
fied unless it will be used and located at the project. Because 
“of such property” refers to tangible property that is otherwise 
covered under the statute, components are not qualified unless 
the components are part of tangible property that will be used 
and located at the project. 

The term “component” encompasses a wide variety of tan- 
gible property used in business and industry, from a light bulb 
to a diesel engine. Following the principle that tax exemptions 
are to be strictly construed, we read § 77-4103(13) to require 
that a component itself be “of a type subject to depreciation, 
amortization, or other recovery under the Internal Revenue 
Code” in order to constitute “qualified property.” This is consis- 
tent with the Employment and Investment Growth Act’s stated 


8 See id. 


° Pfizer v. Lancaster Cty. Bd. of Equal., 260 Neb. 265, 616 N.W.2d 326 
(2000). 
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policy of encouraging new business investment in Nebraska.’ 
The record does not reflect that any of the repair and replace- 
ment “components” for which Goodyear claims sales and use 
tax refunds were themselves depreciable or subject to amortiza- 
tion or other recovery. Most appear to be items which would 
normally be treated as expenses. For this reason, we conclude 
that the refund claim was properly denied. We express no opin- 
ion as to whether a depreciable component incorporated into 
tangible property which preexisted an L.B. 775 project but is 
located and used at such project would constitute “qualified 
property” within the meaning of § 77-4103(13), as that issue is 
not presented in the facts of this case. 


FAILURE TO ADOPT AND PROMULGATE RULES REGARDING 
THE DEPARTMENT’ S INTERPRETATION 

In its final assignment of error, Goodyear argues that the 
district court erred when it concluded that the Commissioner’s 
decision should not be set aside because of the Department’s 
failure to adopt and promulgate rules regarding the Department’s 
interpretation of “qualified property.” Section 77-4111 provides 
that the Commissioner “shall adopt and promulgate all rules 
and regulations necessary to carry out the purposes of the 
Employment and Investment Growth Act.” 

In Loup City Pub. Sch. v. Nebraska Dept. of Rev.,'' we 
addressed the question of whether the Department was required 
to promulgate rules and regulations under Neb. Rev. Stat. 
§ 79-3809 (Reissue 1994). We concluded that the Department 
was required to do so. That statute, which has since been amended 
and recodified, provided in relevant part: “‘Establishment of the 
adjusted valuation shall be based on assessment practices estab- 
lished by rule and regulation adopted and promulgated by the 
Department of Revenue.’”’* We noted in that case that “shall,” 
as a general rule, is considered mandatory and inconsistent with 
the idea of discretion. Thus, under the plain language of that 


© See § 77-4102(2). 


"Loup City Pub. Sch. v. Nebraska Dept. of Rev., 252 Neb. 387, 562 N.W.2d 
551 (1997). 


'2 Td. at 392, 562 N.W.2d at 555. 
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statute, the Department was required to adopt and promulgate 
rules and regulations to regulate the valuation process. Because 
the Department had not adopted and promulgated rules and 
regulations governing the valuation process, we concluded that 
the adjusted valuations of the Department were not in conform- 
ity with the law. 

In the present case, § 77-4111 requires the Commissioner 
to adopt and promulgate those rules and regulations, but only 
those rules that are necessary for carrying out the purposes of 
L.B. 775. The purpose of L.B. 775 is to “accomplish economic 
revitalization of Nebraska” and to “encourage new businesses 
to relocate to Nebraska, retain existing businesses and aid in 
their expansion, promote the creation and retention of new jobs 
in Nebraska, and attract and retain investment capital in the 
State of Nebraska.”'* We conclude that promulgating rules and 
regulations regarding interpretation of qualified property is not 
necessary for carrying out those purposes. We, therefore, deter- 
mine that this assignment of error is without merit. 


CONCLUSION 
For the reasons discussed above, we affirm the decision of 
the district court. 
AFFIRMED. 


3 § 77-4102. 
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1. Workers’ Compensation: Appeal and Error. Under Neb. Rev. Stat. § 48-185 
(Reissue 2004), an appellate court may modify, reverse, or set aside a Workers’ 
Compensation Court decision only when (1) the compensation court acted with- 
out or in excess of its powers; (2) the judgment, order, or award was procured 
by fraud; (3) there is not sufficient competent evidence in the record to warrant 
the making of the order, judgment, or award; or (4) the findings of fact by the 
compensation court do not support the order or award. 
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____. On appellate review, the factual findings made by the trial judge of 
the Workers’ Compensation Court have the effect of a jury verdict and will not be 
disturbed unless clearly wrong. 

____. In workers’ compensation cases, an appellate court is obligated to 
make its own determinations regarding questions of law. 

Workers’ Compensation. A trial judge should base the compensation an employer 
pays on the worker’s loss of earning power. 

____. The first step in identifying the relevant labor market for assessing a 
worker’s loss of earning power is to determine whether the hub is where the injury 
occurred, or where the claimant resided when the injury occurred, or where the 
claimant resided at the time of the hearing. 

____. If a claimant relocates to a new community in good faith, the new com- 
munity will serve as the hub community from which to assess the claimant’s loss 
of earning power. 

Appeal and Error. Under the law-of-the-case doctrine, an appellate court’s hold- 
ings on questions presented to it in reviewing the trial court’s proceedings become 
the law of the case; those holdings conclusively settle, for that litigation, all mat- 
ters ruled upon, either expressly or by necessary implication. 

Actions: Res Judicata: Collateral Estoppel. Unlike the doctrines of res judicata 
and collateral estoppel, which involve successive suits, the law-of-the-case doctrine 
involves successive stages of one continuing lawsuit. 

Actions: Appeal and Error. On appeal, the law-of-the-case doctrine is a rule 
of practice that operates to direct an appellate court’s discretion, not to limit 
its power. 

Appeal and Error. Generally, absent extraordinary circumstances, a court should 
be reluctant to revisit its own prior decision or that of another court in a sin- 
gle case. 

____. The law-of-the-case doctrine does not apply in a later appeal of the same 
action if a higher court has since issued a contrary decision. 

Workers’ Compensation. After a trial judge determines a claimant’s hub com- 
munity, the trial judge may also consider whether surrounding communities are 
part of the relevant labor market. 

____. Whether a claimant should reasonably seek work in an area outside the hub 
community is a determination based on the totality of circumstances. 

____. In determining whether a surrounding community should be included in 
the relevant labor market, a trial judge should consider the following factors: (1) 
availability of transportation, (2) duration of the commute, (3) length of workday 
the claimant is capable of working, (4) ability of the person to make the commute 
based on his or her physical condition, (5) economic feasibility of a person in the 
claimant’s position working in that location, and (6) whether others who live in the 
claimant’s hub community regularly seek employment in the prospective area. 
Workers’ Compensation: Expert Witnesses: Presumptions. The opinions of a 
court-appointed vocational rehabilitation expert regarding vocational rehabilita- 
tion and loss of earning power have a rebuttable presumption of validity. 
Workers’ Compensation: Expert Witnesses: Proof. If an employer believes a 
vocational rehabilitation expert has incorrectly selected the relevant geographic 
areas, the employer has the burden to rebut the expert’s opinion. 
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Workers’ Compensation. Under the odd-lot doctrine, total disability may be 
found in the case of workers who, while not altogether incapacitated for work, 
are so handicapped that they will not be employed regularly in any well-known 
branch of the labor market. 

Workers’ Compensation: Proof. To recover workers’ compensation benefits, a 
claimant must prove by a preponderance of the evidence that an accident or occu- 
pational disease arose out of or occurred in the course of the employment and that 
the accident or occupational disease proximately caused an injury which resulted 
in compensable disability. 

: ____. To recover workers’ compensation benefits, an injured worker must 
prove by competent medical testimony a causal connection between the alleged 
injury, the employment, and the disability. 

Workers’ Compensation: Expert Witnesses. In assessing a claimant’s disability, 
physical restrictions and impairment ratings are important, but once the claim- 
ant establishes the cause of disability, the trial judge is not limited to this evi- 
dence and may also rely on the claimant’s testimony to determine the extent of 
the disability. 

Workers’ Compensation: Words and Phrases. Disability, in contrast to impair- 
ment, is an economic inquiry. It can be determined only within the context of the 
personal, social, or occupational demands or statutory or regulatory requirements 
that the individual is unable to meet because of the impairment. 

____. Total disability does not mean a state of absolute helplessness. It 
means that because of an injury, (1) a worker cannot earn wages in the same kind 
of work, or work of a similar nature, that he or she was trained for or accustomed 
to perform or (2) the worker cannot earn wages for work for any other kind of 
work which a person of his or her mentality and attainments could do. 

Workers’ Compensation. Whether a plaintiff is totally and permanently disabled 
is a question of fact. 

Judgments: Appeal and Error. When testing the trial judge’s findings of fact, an 
appellate court considers the evidence in the light most favorable to the success- 
ful party and gives the successful party the benefit of every inference reasonably 
deducible from the evidence. 

Trial: Witnesses. As the trier of fact, the trial judge determines the credibility of 
the witnesses and the weight to give their testimony. 


Appeal from the Workers’ Compensation Court. Affirmed. 
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CONNOLLY, J. 

The appellee, Christine M. Money, suffered an injury while 
working for Tyrrell Flowers in Lincoln, Nebraska. Afterward, 
she moved 75 miles away to Table Rock, Nebraska. This appeal 
presents two issues. First, in determining Money’s loss of earn- 
ing power, did the trial judge err by excluding Lincoln and 
finding that the relevant labor market was the Table Rock com- 
munity? Second, did the trial judge err in finding that Money 
was totally and permanently disabled as an odd-lot worker? We 
conclude that the trial judge correctly decided both issues. 


I. EMPLOYER’S CONTENTIONS 

Tyrrell Flowers and Continental Western Group (collectively 
Tyrrell) contend a court must consider two labor markets when 
a worker voluntarily moves from a large labor market to a 
small labor market after sustaining a compensable injury. That 
is, it contends the court must assess a worker’s loss of earning 
power in relation to both the labor market where the worker 
was injured and the labor market to which the worker moved 
in good faith. Otherwise, Tyrrell argues that the worker will be 
able to manipulate his or her loss of earning power by moving 
to an area with fewer job opportunities. It further argues that 
the review panel erred in affirming the trial judge’s finding in 
a subsequent proceeding that Money was an odd-lot worker in 
both the Lincoln and the Table Rock labor markets. It argues 
that Money failed to present any evidence of her ability to 
obtain employment in the Lincoln labor market. 


Il. BACKGROUND 


1. Money’s INyurIES AND PAIN AFTER SURGERY 

Tyrrell Flowers employed Money to work in the greenhouse 
and make deliveries for $8 an hour. In May 2000, she tripped 
on a small ledge and fell. She suffered injuries to her left chest 
wall, left shoulder, and neck. After the accident, Money devel- 
oped headaches and primarily left-sided neck, shoulder, and arm 
pain. Testing later showed she had a herniated disk in her neck at 
the C5-6 level. In June 2001, after conservative treatment failed, 
a neurosurgeon recommended spinal surgery. He explained, 
however, that surgery could produce less than complete relief 


606 275 NEBRASKA REPORTS 


and that spinal fusion was “not so great for primary neck 
pain.” Her surgery was postponed while Money attempted to 
quit smoking. 

Sometime later in 2001, Money and her husband moved from 
Lincoln to Table Rock to live in a friend’s house while the friend 
was absent. For the use of the house, they were obligated to 
take care of the property and pay the taxes and utilities. Table 
Rock is about 75 miles southeast of Lincoln. Money was living 
in Table Rock in April 2002, when she underwent surgery for a 
cervical diskectomy and fusion at the C5-6 level. 

After the surgery, Money initially improved, but her head- 
aches and her neck and shoulder pain returned. After more test- 
ing, the neurosurgeon concluded that she did not need further 
surgery and referred her to a pain clinic. The record shows 
she had trigger-point injections and epidural steroid injections, 
which provided some relief. 

When Money reached her maximum medical improvement in 
January 2003, Dr. David S. Diamant evaluated her permanent 
functional impairment. Because Money continued to have sig- 
nificant complaints of pain and functional impairment despite 
conservative treatments and surgical intervention, Diamant con- 
cluded she had a 28-percent whole-body impairment rating. 
A physical therapist determined Money could perform work 
with a light-medium physical demand classification. But he 
concluded that the test was invalid because he believed that 
Money’s efforts had failed several validity factors. Money, 
however, testified that she was unable to complete the physical 
tests in 1 day because of pain. After reviewing these test results, 
Diamant concluded that Money could at least work at the light- 
duty physical demand level. 

In June 2003, a vocational rehabilitation counselor, Patricia 
G. Conway, prepared a loss of earning capacity analysis. 
Conway concluded that Money could not perform her preinjury 
jobs of nursing assistant or plant-care worker. She concluded, 
however, that Money qualified for unskilled and low-level 
skilled work activity and could return to full-time employ- 
ment earning wages between $6.50 and $8.50 per hour. She 
determined that Money had a 25-percent loss of earning capac- 
ity under the light-medium physical demand restriction and a 
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32-percent loss of earning capacity under the light physical 
demand restriction. 

Conway also prepared Money’s vocational rehabilitation 
plan. For a time, Money lived in Missouri with a friend after 
her husband was incarcerated and the owner of the rent-free 
house died. But she returned to the area and lived with another 
friend to participate in her rehabilitation plan. The plan con- 
sisted solely of job placement activities within 15 to 40 miles 
of Money’s residence. The plan’s goal was employment paying 
$7.50 to $8.50 per hour. The plan began on August 21, 2003, 
and ended on November 17. 

Conway provided Money with a resume, cover letters, and 
job leads. Conway stated in a report that the geographic area 
had a reasonable offering of low-skilled to semiskilled posi- 
tions that fit Money’s physical restrictions. Money’s job search 
got off to a slow start after she strained her neck while trying to 
avoid a vehicular accident. Afterward, she reported to Conway 
that it caused her considerable pain to drive any distance. 
But by October 2003, Conway reported that Money had been 
diligent and aggressive about participating in her job search. In 
2004, Money returned to Table Rock to live with her husband 
in a house his parents purchased for them; his parents also 
helped with utilities. 

Money continued to have pain. Yet, another physician did 
not find any abnormalities in her neck that surgical intervention 
could help. He concluded that Money’s residual pain originated 
in her soft tissues: muscles, tendons, and ligaments. In July 
2004, a sewing factory hired Money to sew lawnmower bags, 
but it soon terminated her employment for absences related to 
her neck pain. 

In March 2005, after reevaluating her, Diamant wrote that it 
was difficult to say whether Money could do light-duty work. 
Money still complained of constant low-level, and at times 
severe, pain and headaches. She had also reported intolerance 
to sitting more than 90 minutes. Yet, Diamant believed she 
could at least work in a sedentary-light physical demand capac- 
ity if she were to pursue such employment. The same month, 
her regular physician reported treating Money every 2 to 3 
months during the preceding year for myofascial syndrome, or 
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pain originating in the muscles. He stated that Money would 
likely need to rely on trigger-point injections in the future. 

At trial in April 2005, Money testified that since her maxi- 
mum medical improvement date, she had continued to have 
muscle spasms in her neck and shoulders, causing her pain and 
headaches. She stated that doing simple chores around the house 
could cause her pain but that if her activities were very limited, 
she might have only 4 to 5 bad days in a 2-month period. At 
times, she experiences blurred vision, nausea, trouble walking, 
and elevated blood pressure. 


2. TRIAL JUDGE’S FINDINGS IN First ORDER 

In its order, the trial judge stated that it was Tyrrell’s position 
Money should be required to move back to Lincoln because she 
would have greater job opportunities. The judge found, how- 
ever, that Money had not moved to Table Rock in bad faith or 
to reduce her employment opportunities. He concluded that her 
move for low-cost housing was, and continued to be, motivated 
by economic necessity. The judge further found that requiring 
Money to drive to Lincoln for a job that paid $6 to $8 per hour 
was not economically feasible. Accordingly, he concluded that 
the relevant labor market was in and around Table Rock. 

Regarding Money’s impairment, the trial judge found that the 
evidence showed Money had made a reasonable and good faith 
effort to find employment but had failed. He concluded that this 
evidence rebutted Conway’s opinion regarding Money’s loss of 
earning capacity. He further concluded that Money was “totally 
disabled and entitled to permanent total loss of earning power” 
because employers would not hire her. 


3. REVIEW PANEL REVERSES AND REMANDS FOR 
CONSIDERATION OF BoTH LABOR MARKETS 
Tyrrell appealed. The three-judge review panel agreed with 
Tyrrell that the trial judge erred in limiting Money’s labor market 
to Table Rock even if she moved there in good faith. It reasoned 
that limiting the labor market to a claimant’s new community 
would open the door to unscrupulous behavior. It remanded with 
instructions for the trial judge to reassess Money’s permanent 
loss of earning power. It stated the trial judge should consider 
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any evidence regarding plaintiff’s labor market both where she 
was injured and the locale to which she relocated afterward. 

On remand, the trial judge stated that its “reassessment of 
[Money’s] loss of earning power includes the labor market in 
and around Table Rock, Nebraska, and the labor market at the 
time of her injury.’ He again found Money totally disabled 
under the odd-lot doctrine in both labor markets. He found that 
Money had a formal education through the eighth grade and had 
lost factory jobs because she was not “quick enough.” He noted 
that she had lost a waitress job because she could not remem- 
ber lists or operate a cash register without mistakes. He further 
noted that she could not keep a checking account because the 
math was too difficult for her. The judge explicitly stated that 
because of her significant physical impairments, coupled with 
her intellectual deficiencies, she would be hired only by very 
sympathetic employers. Tyrrell again appealed. 


4. ReEvIEW PANEL AFFIRMS IN TYRRELL’S SECOND APPEAL 

In Tyrrell’s second appeal, the review panel rejected Tyrrell’s 
argument that the record lacked evidence of Money’s loss of 
earning capacity in the Lincoln labor market. It focused on 
Money’s testimony about her prior employment in Lincoln and 
her inability to perform those jobs after her injury. It further 
concluded the trial judge was not clearly wrong in determin- 
ing Money had physical and cognitive impairments that pre- 
vented her from returning to gainful employment except with a 
sympathetic employer. 


IH. ASSIGNMENTS OF ERROR 

Tyrrell assigns 14 errors, which are restated and condensed. 
Tyrrell assigns that the trial judge erred in finding that Money 
is entitled to permanent and total loss of earning power as an 
odd-lot worker who would only be hired by very sympathetic 
employers. It assigns that the review panel erred in affirming 
this finding. It also assigns that the trial judge erred in failing 
to require her to undergo additional vocational rehabilitation 
before finding her to be permanently and totally disabled. 

Regarding the relevant labor market, Tyrrell assigns that the 
trial judge erred in (1) failing to include Lincoln in the relevant 
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labor market when assessing Money’s loss of earning power, (2) 
concluding that Money had proved her loss of earning power 
when she did not present evidence of the Lincoln labor market 
and the record lacked such evidence, (3) ignoring the law of the 
case by finding that Money was an odd-lot worker in its second 
order when it did not make this explicit finding in its first order, 
(4) finding that Money was an odd-lot worker in its second 
order when this finding was inconsistent with other findings 
in the first order, and (5) failing to provide a reasoned deci- 
sion under Workers’ Comp. Ct. R. of Proc. 11 (2006). Finally, 
Tyrrell assigns that the review panel erred in ignoring the trial 
judge’s errors in its second order. 


IV. STANDARD OF REVIEW 

[1] Under Neb. Rev. Stat. § 48-185 (Reissue 2004), we may 
modify, reverse, or set aside a Workers’ Compensation Court 
decision only when (1) the compensation court acted without 
or in excess of its powers; (2) the judgment, order, or award 
was procured by fraud; (3) there is not sufficient competent 
evidence in the record to warrant the making of the order, judg- 
ment, or award; or (4) the findings of fact by the compensation 
court do not support the order or award.’ 

[2,3] On appellate review, the factual findings made by the 
trial judge of the Workers’ Compensation Court have the effect 
of a jury verdict and will not be disturbed unless clearly wrong.’ 
In workers’ compensation cases, we are obligated to make our 
own determinations regarding questions of law.’ 


V. ANALYSIS 


1. Correct LABOR MARKET 
Tyrrell contends that the review panel erred in affirming the 
trial judge’s finding that Money was an odd-lot worker in both 
the Lincoln and the Table Rock labor markets. It argues that 
Money failed to prove loss of earning power, also referred to 


' Knapp v. Village of Beaver City, 273 Neb. 156, 728 N.W.2d 96 (2007). 


2 See Olivotto v. DeMarco Bros. Co., 273 Neb. 672, 732 N.W.2d 354 
(2007). 


3 See Davis v. Crete Carrier Corp., 274 Neb. 362, 740 N.W.2d 598 (2007). 
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as earning capacity,’ because she failed to present any evidence 
of her ability to procure employment in the Lincoln labor mar- 
ket. What a court may consider in assessing disability involves 
statutory construction and thus is a question of law.° 

[4,5] A trial judge should base the compensation an employer 
pays on the worker’s loss of earning power.® One of the fac- 
tors used to assess earning power is the worker’s general abil- 
ity to procure employment.’ In our recent decision in Giboo v. 
Certified Transmission Rebuilders,’ we stated that this factor 
depends partly upon the number and type of jobs available in a 
given market. So the factor could change if the worker moves 
from a metropolitan labor market to a rural community with 
fewer available jobs.’ Also, we concluded that a labor mar- 
ket encompasses employment opportunities within a reasonable 
geographic radius around a “hub” community. Thus, in Giboo, 
we concluded that the first step in identifying the relevant 
labor market for assessing a worker’s loss of earning power is 
to determine whether the hub is where the injury occurred, or 
where the claimant resided when the injury occurred, or where 
the claimant resided at the time of the hearing.’ 

Like Tyrrell, the employer in Giboo argued that the labor mar- 
ket must include both the community where the injury occurred 
and the community to which the claimant moved. It argued that 
unless the labor market includes both communities, claimants 
could manipulate their earning power loss by moving to an 
area with fewer available jobs. We rejected that argument. We 


4 See, Giboo v. Certified Transmission Rebuilders, ante p. 369, 746 N.W.2d 
362 (2008); Olivotto, supra note 2. 


> Harmon vy. Irby Constr. Co., 258 Neb. 420, 604 N.W.2d 813 (1999). 


® See, Neb. Rev. Stat. § 48-121 (Reissue 2004); Davis v. Goodyear Tire & 
Rubber Co., 269 Neb. 683, 696 N.W.2d 142 (2005). 


T See Davis, supra note 6. 
8 Giboo, supra note 4. 
° See id. 


'0 See id., citing Kelly Services v. Industrial Comm’n, 210 Ariz. 16, 106 P.3d 
1031 (Ariz. App. 2005), and Davaz v. Priest River Glass Co., 125 Idaho 
333, 870 P.2d 1292 (1994). 
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reasoned that requiring claimants to show that they had moved 
for legitimate reasons would screen out such claimants. 

[6] We also recognized in Giboo that some courts addition- 
ally require claimants to show that they relocated because of 
economic necessity. But we declined to impose this burden. We 
believed it could potentially force claimants to choose between 
their statutory right to receive compensation and a legitimate 
desire to move for reasons that were not strictly economic. Thus, 
we held: If a claimant relocates to a new community in good 
faith, the new community will serve as the hub community from 
which to assess the claimant’s loss of earning power.'! 

Our holding in Giboo conflicts with the review panel’s deter- 
mination that a court must assess loss of earning power based 
on both labor markets. We conclude that Money did not have 
to show her loss of earning power in both the Lincoln and the 
Table Rock communities. 

Tyrrell, however, contends that when the review panel issued 
its decision in Money’s first appeal, neither this court nor 
the Court of Appeals, in a relocation case, had addressed the 
appropriate labor market. Because Money did not appeal that 
decision, Tyrrell argues the review panel’s first decisiton—that a 
trial judge must consider both labor markets—became the law 
of the case. It further argues that in the subsequent proceedings, 
neither the trial judge nor the review panel correctly assessed 
Money’s loss of earning power based on both labor markets. We 
do not reach that issue because we conclude that the law-of-the- 
case doctrine does not apply in this circumstance. 


2. Law-or-THE-CASE DOcTRINE 
[7] Under the law-of-the-case doctrine, an appellate court’s 
holdings on questions presented to it in reviewing the trial 
court’s proceedings become the law of the case; those holdings 
conclusively settle, for that litigation, all matters ruled upon, 

either expressly or by necessary implication.'” 
[8] Unlike the doctrines of res judicata and collateral estop- 
pel, which involve successive suits, the law-of-the-case doctrine 


"See Giboo, supra note 4. 
2 See Thomas y. State, 268 Neb. 594, 685 N.W.2d 66 (2004). 
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involves successive stages of one continuing lawsuit.'* The 
doctrine promotes judicial efficiency and protects parties’ set- 
tled expectations by preventing parties from relitigating settled 
issues within a single action.'* We have stated that “‘[a]n issue 
which has been litigated and decided in one stage of a case 
should not be relitigated in a later stage.’”'’ At the appellate 
level, however, the law-of-the-case doctrine “‘is not applied 
with the same rigor as res judicata or collateral estoppel.’”'® 
[9] The doctrine applies with greater force when an appel- 
late court remands a case to an inferior tribunal. In such a case, 
““Tt]he lower court is “without power” to take action inconsis- 
tent with the judgment of the appellate court.’”!’ But on appeal, 
the law-of-the-case doctrine is a rule of practice that operates to 
direct an appellate court’s discretion, not to limit its power.'® 
[10] Generally, absent extraordinary circumstances, a court 
should be reluctant to revisit its own prior decision or that of 
another court in a single case.'? So, in successive appeals of 
the same action, we have usually refused to reconsider substan- 
tially similar, if not identical, issues that we decided in a former 
appeal.”” We have also declined to reconsider issues decided in a 


'3 See In re Application of City of Lincoln, 243 Neb. 458, 500 N.W.2d 183 
(1993). 

4 See, e.g., Maxfield v. Cintas Corp., No. 2, 487 F.3d 1132 (8th Cir. 2007). 

' In re Application of City of Lincoln, supra note 13, 243 Neb. at 467, 500 
N.W.2d at 190, quoting Milton D. Green, Basic Civil Procedure (2d ed. 
1979). See, also, United States v. U. S. Smelting Co., 339 U.S. 186, 70 S. 
Ct. 537, 94 L. Ed. 750 (1950), citing Messenger v. Anderson, 225 U.S. 436, 
32 S. Ct. 739, 56 L. Ed. 1152 (1912) (Holmes, J.). 


'© In re Application of City of Lincoln, supra note 13, 243 Neb. at 468, 500 
N.W.2d at 190, quoting Green, supra note 15. 

'7 State v. White, 257 Neb. 943, 947, 601 N.W.2d 731, 734 (1999), quoting 
People v. Russell, 149 Mich. App. 110, 385 N.W.2d 613 (1985). 

'8 See, Arizona v. California, 460 U.S. 605, 103 S. Ct. 1382, 75 L. Ed. 2d 318 
(1983); Messenger, supra note 15. 


'9 See Christianson v. Colt Industries Operating Corp., 486 U.S. 800, 108 S. 
Ct. 2166, 100 L. Ed. 2d 811 (1988). 


20 See, e.g., Talle v. Nebraska Dept. of Soc. Servs., 253 Neb. 823, 572 N.W.2d 
790 (1998). 
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former appeal to the Court of Appeals in the same action.?! We 
recognize that the review panel of the Workers’ Compensation 
Court sits as an appellate court when reviewing a trial judge’s 
award.” But we conclude that this case presents an extraordinary 
circumstance—our intervening decision in Giboo. 

We have recognized two extraordinary circumstances when 
the doctrine will not apply. The doctrine does not apply “‘if 
considerations of substantial justice suggest a reexamination of 
the issue is warranted.’”** Also, the doctrine does not apply in 
subsequent proceedings when the petitioner presents materially 
and substantially different facts.* We have not previously recog- 
nized a third extraordinary circumstance. Other courts, however, 
have held that the doctrine does not apply to an appellate court 
in a second appeal of the same action when “controlling author- 
ity has [issued] a contrary decision of the law applicable to such 
issues” from the time the first appellate decision was issued.’ 
We agree that the most obvious justification for departing from 
the doctrine is an intervening change in the law.” 

[11] Accordingly, we now hold that the law-of-the-case doc- 
trine does not apply in a later appeal of the same action if a 
higher court has since issued a contrary decision. The doctrine 
yields to this court’s duty to oversee the development of con- 
sistent case law. This case presents such a circumstance. We 
conclude that our holding in Giboo is the controlling authority 
to determine the relevant labor market for assessing Money’s 


71 See, e.g., Houston v. Metrovision, Inc., 267 Neb. 730, 677 N.W.2d 139 
(2004). 

22 Nunn v. Texaco Trading & Transp., 3 Neb. App. 101, 523 N.W.2d 705 
(1994), citing Neb. Rev. Stat. § 48-179 (Reissue 1993). 


°3 In re Application of City of Lincoln, supra note 13, 243 Neb. at 468, 500 
N.W.2d at 190, quoting Green, supra note 15. 

4 See Latenser yv. Intercessors of the Lamb, Inc., 250 Neb. 789, 553 N.W.2d 
458 (1996). See, also, Schuelke v. Wilson, 255 Neb. 726, 587 N.W.2d 369 
(1998); Bezdek v. Patrick, 170 Neb. 522, 103 N.W.2d 318 (1960). 


23 White v. Murtha, 377 F.2d 428, 432 (5th Cir. 1967). Accord 18B Charles 
Alan Wright et al., Federal Practice and Procedure § 4478 (2d ed. 2002). 


© See 18B Wright et al., supra note 25. 
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loss of earning power. Thus, we disapprove the review panel’s 
first decision. 

Our disapproval of the first decision, however, does not 
affect the final judgment. Following remand, the trial judge 
found that Money was totally disabled in both the Lincoln and 
the Table Rock labor markets. This finding, however, resulted 
in the same award of benefits that Money would have received 
if the review panel had correctly affirmed the trial judge’s first 
order. The rules set forth in Giboo are the rules that the trial 
judge applied in the first proceeding. He correctly determined 
that the area around Table Rock was the relevant labor market 
and that Lincoln should not be included in the labor market to 
assess Money’s loss of earning power. 


3. APPLICATION OF GiBOO SUPPORTS TRIAL JUDGE’S 
CONCLUSION THAT AREA AROUND TABLE ROCK 
Is THE RELEVANT LABOR MARKET 


(a) Table Rock Is the Proper Hub Community 

Under Giboo, the review panel incorrectly decided the rele- 
vant labor market. Thus, it did not address the trial judge’s fac- 
tual finding that Money had moved to Table Rock in good faith. 
Nonetheless, the record supports the trial judge’s finding that 
Money’s move for low-cost housing was, and continued to be, 
motivated by economic necessity. 

After her injury, Money and her husband moved to Table 
Rock to live rent free in a friend’s house. She also testified that 
her husband had not worked since sometime in 2004 because 
of neck surgery. Finally, they currently live in Table Rock in 
a house purchased by her husband’s parents. We conclude that 
the trial judge was not clearly wrong in finding that Money had 
a good faith, economic motive for her move to Table Rock. 
Accordingly, Table Rock served as Money’s hub community. 


(b) Trial Judge Properly Excluded Lincoln as an Additional 
Area to Include in the Relevant Labor Market 
[12-14] In Giboo, we also held that after the trial judge deter- 
mines the claimant’s hub community, the trial judge may also 
consider whether surrounding communities are part of the rele- 
vant labor market. And whether a claimant should reasonably 
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seek work in an area outside the hub community is a deter- 
mination based on the totality of circumstances. We set out a 
nonexclusive list of factors that a trial judge should take into 
consideration: (1) availability of transportation, (2) duration of 
the commute, (3) length of workday the claimant is capable of 
working, (4) ability of the person to make the commute based 
on his or her physical condition, (5) economic feasibility of a 
person in the claimant’s position working in that location, and 
(6) whether others who live in the claimant’s hub community 
regularly seek employment in the prospective area.’ 

[15,16] We further stated that court-appointed vocational 
rehabilitation experts should apply the same factors to guide 
them in selecting the relevant geographic areas. The opinions 
of a court-appointed vocational rehabilitation expert regard- 
ing vocational rehabilitation and loss of earning power have a 
rebuttable presumption of validity.”* So, if an employer believes 
a vocational rehabilitation expert has incorrectly selected the 
relevant geographic areas, the employer has the burden to rebut 
the expert’s opinion. The employer could then show there are 
employment opportunities reasonably available to the claimant 
in the prospective area.” 

In a report to Tyrrell, Conway stated that a reasonable offer- 
ing of jobs existed within a 15- to 40-mile range of Money’s 
residence. None of Conway’s job leads included Lincoln. 
Tyrrell did not contest Conway’s rehabilitation plan or request 
that Conway include job leads for Lincoln. And the trial judge 
specifically rejected Lincoln as an area where Money should 
reasonably seek employment. The trial judge found that Money 
could not afford to commute 75 miles to Lincoln for a job 
that would pay $8 per hour when it considered the costs of 
fuel, insurance, and maintenance for a vehicle. The trial judge 
could have considered other factors—notably, whether Money 


27 See Giboo, supra note 4. 
°8 Neb. Rev. Stat. § 48-162.01 (Supp. 1999); Giboo, supra note 4. 


»° Giboo, supra note 4. 
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physically could commute 150 miles daily.*° On appeal, how- 
ever, Tyrrell does not challenge the trial judge’s cost analysis 
or argue that it was reasonable for Money to seek employment 
in Lincoln. Its position is that commuting costs are irrelevant 
because the trial judge should have, as a matter of law, included 
Lincoln in the relevant labor market. We have rejected this 
argument. Tyrrell has not challenged Conway’s geographic area 
or the trial judge’s factual findings. Thus, we conclude that the 
trial judge was not clearly wrong in finding that it was unrea- 
sonable for Money to seek employment in Lincoln. 


4. TRIAL JUDGE CORRECTLY CONCLUDED THAT Money Was 
ENTITLED TO PERMANENT TOTAL DISABILITY 
AS AN Opp-Lot WorKER 

[17] Under the odd-lot doctrine, 

“[t]otal disability may be found in the case of workers 
who, while not altogether incapacitated for work, are so 
handicapped that they will not be employed regularly in 
any well-known branch of the labor market. The essence 
of the test is the probable dependability with which claim- 
ant can sell his services in a competitive labor market, 
undistorted by such factors as business booms, sympathy 
of a particular employer or friends, temporary good luck, 
or the superhuman efforts of the claimant to rise above his 
crippling handicaps.”?! 

In its first order, the trial judge found that Money had 
made reasonable and good faith efforts to find employment as 
part of her rehabilitation plan. Although Money had obtained 
her diploma through the GED program, the judge found she 
had cognitive limitations. He found that Money was perma- 
nently and totally disabled “because of her impairments and 


3° See, e.g., Hurley v. Stuart Fine Foods, 687 So. 2d 310 (Fla. App. 1997); 
Fredenburg v. Control Data Corp., 311 N.W.2d 860 (Minn. 1981); Karpulk 
v. W.C.A.B. (Worth and Co.), 708 A.2d 513 (Pa. Commw. 1998). 


3! Heiliger v. Walters & Heiliger Electric, Inc., 236 Neb. 459, 470-71, 461 
N.W.2d 565, 574 (1990) (quoting treatise passage currently found at 4 
Arthur Larson & Lex K. Larson, Larson’s Workers’ Compensation Law 
§ 83.02 (2007)). See, also, Schlup v. Auburn Needleworks, 239 Neb. 854, 
479 N.W.2d 440 (1992). 
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restrictions and because employers just aren’t going to hire her.” 
In its second order following remand, the trial judge explicitly 
found that Money “would only be hired by very sympathetic 
employers” because of her significant physical impairments, 
reading and math deficiencies, and intellectual limitations. 

Tyrrell does not specifically argue that the trial judge erred 
in finding Money permanently and totally disabled in the Table 
Rock labor market. The thrust of its argument is that the rele- 
vant labor market should include Lincoln, an argument we have 
rejected. Tyrrell, however, does argue that the trial judge erred 
in failing to require Money to undergo additional vocational 
rehabilitation. It argues that Money should have continued to 
search for employment before the trial judge concluded that 
she was permanently and totally disabled. It contends the 
trial judge should have required this because all the medical 
experts believed Money had some capacity to return to work. 
We interpret Tyrrell’s argument to be that Money is not totally 
and permanently disabled because medical experts believed she 
could perform some work functions. But we have previously 
rejected such contentions when reviewing findings of disability 
under the odd-lot doctrine. 

[18,19] To recover benefits, a claimant must prove by a pre- 
ponderance of the evidence that an accident or occupational 
disease arose out of or occurred in the course of the employ- 
ment.** The claimant must also show by a preponderance of the 
evidence that the accident or occupational disease proximately 
caused an injury which resulted in compensable disability.* 
Finally, an injured worker must prove by competent medical 
testimony a causal connection between the alleged injury, the 
employment, and the disability.** 

[20-22] In assessing a claimant’s disability, physical restric- 
tions and impairment ratings are important. Yet, once the claim- 
ant establishes the cause of disability, the trial judge is not 
limited to this evidence. The trial judge may also rely on 


* See Olivotto, supra note 2. See, also, Neb. Rev. Stat. § 48-151(2) (Supp. 
1999). 


3 See id. 
34 See Owen v. American Hydraulics, 254 Neb. 685, 578 N.W.2d 57 (1998). 
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the claimant’s testimony to determine the extent of the dis- 
ability.** Disability, in contrast to impairment, is an economic 
inquiry. It can be determined only within the context of the 
personal, social, or occupational demands or statutory or regula- 
tory requirements that the individual is unable to meet because 
of the impairment.*° And total disability does not mean a state 
of absolute helplessness. It means that because of an injury, (1) 
a worker cannot earn wages in the same kind of work, or work 
of a similar nature, that he or she was trained for or accustomed 
to perform or (2) the worker cannot earn wages for work for any 
other kind of work which a person of his or her mentality and 
attainments could do.*’ 

[23-25] Whether a plaintiff is totally and permanently disabled 
is a question of fact.** When testing the trial judge’s findings of 
fact, we consider the evidence in the light most favorable to the 
successful party. And we give the successful party the benefit 
of every inference reasonably deducible from the evidence.” As 
the trier of fact, the trial judge determines the credibility of the 
witnesses and the weight to give their testimony.” 

The evidence shows that Money was 37 years old at the time 
of the accident. She completed the eighth grade and had limited 
cognitive abilities. In 1990, she received her diploma through 
the GED program and her nursing assistant certificate. Before 
her job with Tyrrell Flowers, her work history included experi- 
ence as a nursing assistant, security guard, janitor, waitress, and 
factory worker. As noted, Conway concluded that she could no 
longer perform work functions related to plant care or nursing 
assistance. Money testified that she had not received any spe- 
cialized education for her previous jobs and that she had lost 
some jobs because of her slowness or mistakes. 


35 See, Frauendorfer v. Lindsay Mfg. Co., 263 Neb. 237, 639 N.W.2d 125 
(2002); Luehring v. Tibbs Constr. Co., 235 Neb. 883, 457 N.W.2d 815 
(1990). 


36 See Frauendorfer, supra note 35. 

37 See id. 

38 See, id.; Schlup, supra note 31. 

»° See Olivotto, supra note 2. 

40 See Vega v. Iowa Beef Processors, 270 Neb. 255, 699 N.W.2d 407 (2005). 
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As the trial judge noted, Money was fired from a waitress 
job because she could not remember lists and made mistakes 
on the cash register. She could not type and had not operated a 
cash register at Tyrrell Flowers or at any other job besides her 
waitress job. She had also lost factory jobs because she was not 
quick enough. In August 2004, a psychologist evaluated Money’s 
intelligence using a “WAIS-III” intelligence test. Money scored 
89 on her full-scale intelligence test, which was deemed valid. 
The psychologist assessed Money’s overall functioning at a low- 
average to average intelligence level but concluded she could 
follow simple instructions under ordinary supervision. 

Notably, Conway did not recommend retraining Money to 
perform sedentary or light-duty work as part of the vocational 
rehabilitation plan. And Tyrrell did not request job training. 
The rehabilitation plan was for job placement activities. From 
September to November 2003, Money reported making 68 
employer contacts and submitting 27 resumes or applications. 
She testified that she applied for about 100 jobs between 
August 2003 and July 2004. During her job search, a prospec- 
tive employer turned her down for a telephone sales position 
because of her poor reading skills. She also applied for seden- 
tary positions as a dietary aide and grain elevator clerk, but she 
was not hired. 

Money was able to convince only one employer to hire her 
for a low-skilled job at a sewing factory. She worked there full 
time for only 4 days before she had to leave to receive treatment 
for muscle spasms and severe headaches. After the first week, 
she attempted to continue working part time but lasted less than 
2 weeks because of absences related to her neck problems. 

Similarly, Money testified extensively about her limited abil- 
ity to perform daily life activities and simple household tasks 
without pain. She also stated that she changed her activities at 
home frequently to avoid pain but that all her activities were 
at a physically low level. The evidence further shows that 
Money did not have transferable skills to obtain work within 
her physical abilities. The trial judge could properly rely on her 
testimony in determining that her physical abilities were limited 
after her injury. His findings of fact were not clearly wrong. As 
we have previously recognized: 
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“A considerable number of the odd-lot cases involve 
claimants whose adaptability to the new situation created 
by their physical injury was constricted by lack of mental 
capacity or education. This is a sensible result, since it is 
a matter of common observation that a man whose sole 
stock in trade has been the capacity to perform physical 
movements, and whose ability to make those movements 
has been impaired by injury, is under a severe disadvantage 
in acquiring a dependable new means of livelihood." 

In factually similar cases, we have affirmed the finding of total 
disability under the odd-lot doctrine.” 

We conclude that Money’s evidence of her significant physi- 
cal impairments after the injury and her limited cognitive abili- 
ties was sufficient to support the trial judge’s finding of perma- 
nent and total disability under the odd-lot doctrine. 


VI. CONCLUSION 

We conclude that the workers’ compensation trial judge cor- 
rectly determined that the relevant labor market for assessing 
Money’s loss of earning power was the area in and around 
Table Rock. It also correctly determined that Lincoln was not 
a surrounding community that should be included in that labor 
market. Although we had not yet issued our decision in Giboo,* 
the trial judge correctly applied the rules we set forth in Giboo 
to make these determinations. We further conclude that the 
three-judge review panel, in Money’s first appeal, incorrectly 
determined that a claimant’s loss of earning power must be 
based on both the community where the claimant was injured 
and the community to which she moved in good faith. Although 
Money did not appeal from the review panel’s first decision, we 


41 Mata v. Western Valley Packing, 236 Neb. 584, 589, 462 N.W.2d 869, 873 
(1990) (quoting treatise passage currently found at 4 Larson & Larson, 
supra note 31, § 83.04). 

®” See, Frauendorfer, supra note 35; Schlup, supra note 31. See, also, Luehring, 
supra note 35; Heironymus v. Jacobsen Transfer, 215 Neb. 209, 337 N.W.2d 
769 (1983). 


‘8 Giboo, supra note 4. 
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conclude that this decision is not the law of the case because it 
is contrary to our subsequent decision in Giboo. 

We therefore disapprove the review panel’s first decision. 
This disapproval, however, does not affect Money’s award of 
benefits. After the trial judge again determined in the subsequent 
proceeding that Money was entitled to benefits for total disabil- 
ity, the review panel affirmed the award on different grounds. 
Because we conclude that the trial judge was not clearly wrong 
in finding that Money was totally and permanently disabled in 
the Table Rock labor market under the odd-lot doctrine of dis- 
ability, we affirm. 

AFFIRMED. 


BurLpers SuppLy Co., INc., APPELLANT, V. 
BARBARA J. CZERWINSKI, APPELLEE. 
748 N.W.2d 645 


Filed May 9, 2008. No. S-06-1138. 


1. Summary Judgment. Summary judgment is proper when the pleadings and 
evidence admitted at the hearing disclose no genuine issue as to any material fact 
or as to the ultimate inferences that may be drawn from those facts and that the 
moving party is entitled to judgment as a matter of law. 

2. Summary Judgment: Appeal and Error. In reviewing a summary judgment, an 
appellate court views the evidence in a light most favorable to the party against 
whom the judgment is granted and gives such party the benefit of all reasonable 
inferences deducible from the evidence. 

3. ____: ____. When cross-motions for summary judgment have been ruled upon 
by the district court, the appellate court may determine the controversy that is 
the subject of those motions or may make an order specifying the facts that 
appear without substantial controversy and direct such further proceedings as it 
deems just. 

4. Summary Judgment. The primary purpose of a summary judgment procedure 
is to pierce the allegations made in the pleadings and show conclusively that the 
controlling facts are other than as pled and thus resolve, without the expense and 
delay of trial, those cases where there exists no genuine issue as to any material 
fact or as to the ultimate inferences to be drawn therefrom, and where the moving 
party is entitled to judgment as a matter of law. 

5. Summary Judgment: Proof. A party moving for summary judgment must make 
a prima facie case by producing enough evidence to demonstrate that the movant 
is entitled to judgment if the evidence were uncontroverted at trial. 
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6. : . Once the moving party makes a prima facie case, the burden to 
produce evidence showing the existence of a material issue of fact that prevents 


judgment as a matter of law shifts to the party opposing the motion. 

7. Contracts: Guaranty: Words and Phrases. A guaranty is a contract and is a col- 
lateral undertaking by one or more persons to answer for the payment of a debt or 
the performance of some contract or duty in case of the default of another person 
who is liable for such payment or performance in the first instance. 

8. Contracts: Guaranty. A guaranty is interpreted using the same general rules as 
are used for other contracts. 

9. Contracts: Judgments: Appeal and Error. The meaning of a contract is a ques- 
tion of law, in connection with which an appellate court has an obligation to reach 
its conclusions independently of the determinations made by the court below. 

10. Contracts: Words and Phrases. Ambiguity exists in an instrument when a word, 
phrase, or provision in the instrument has, or is susceptible of, at least two reason- 
able but conflicting interpretations or meanings. 

11. Contracts: Guaranty. Any ambiguity in a guaranty should arise in the first 
instance from the guaranty itself, and neither a court nor the parties will be permit- 
ted to create an ambiguity when none exists. 

12. : ___. A guaranty is an independent contract that imposes responsibilities 
different from those imposed in an agreement to which it is collateral. 

13. Contracts: Guaranty: Debtors and Creditors: Notice: Words and Phrases. An 
absolute guaranty is a contract by which the guarantor has promised that if the 
debtor does not perform his or her obligation or obligations, the guarantor will 


perform some act for the benefit of the creditor. An absolute guaranty of payment 
is enforceable at any time without demand and notice of default. 

14. Contracts: Guaranty: Subrogation: Waiver: Estoppel. The general rule is that 
a surety or guarantor is entitled to be subrogated to the benefit of all the security 
and means of payment under the creditor’s control and, therefore, in the absence 
of assent, waiver, or estoppel, the guarantor is generally released by an act of the 
creditor which deprives the guarantor of such right. 

15. Contracts: Guaranty: Waiver. The defense that a guarantor is discharged by a 
creditor’s impairment of collateral can be waived by an express provision in the 
guaranty agreement or by the guarantor’s conduct. 


Appeal from the District Court for Douglas County: GERALD 
E. Moran, Judge. Reversed and remanded with directions. 


Steven J. Riekes, of Marks, Clare & Richards, L.L.C., for 
appellant. 


Stephen H. Nelsen, James M. Bausch, and Tessa P. Hermanson, 
of Cline, Williams, Wright, Johnson & Oldfather, L.L.P., for 
appellee. 
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MILLER-LERMAN, J. 

NATURE OF CASE 

Appellant Builders Supply Co., Inc. (Builders), filed a com- 
plaint in the district court for Douglas County in which it alleged 
that appellee Barbara J. Czerwinski owed it $1,448,607.04 plus 
prejudgment and postjudgment interest and costs under a guar- 
anty agreement (Guarantee) executed by Czerwinski and her 
late husband, John C. Czerwinski, Jr. (Jack). The Guarantee 
secured sums owed to Builders by Benchmark Homes, Inc. 
(Benchmark), under a separate credit agreement (Agreement). 
Czerwinski denied certain of Builders’ allegations. Czerwinski’s 
answer effectively gave notice of two defenses. First, Czerwinski 
claimed that as a result of Builders’ release of certain collat- 
eral securing the Guarantee, her liability under the Guarantee 
had been completely discharged. Second, Czerwinski claimed 
that, if liable, her liability under the Guarantee was limited 
to $525,000. 

Builders and Czerwinski filed cross-motions for summary 
judgment. Following an evidentiary hearing, the district court 
entered a judgment order in which it sustained Czerwinski’s 
motion, overruled Builders’ motion, and dismissed the case. 
Builders appeals. 

We conclude that Builders established its entitlement to judg- 
ment and that Czerwinski did not establish her defenses and 
was not entitled to summary judgment. We therefore reverse 
the district court’s order that sustained Czerwinski’s motion 
for summary judgment and overruled Builders’ motion for 
summary judgment and remand the cause with directions that 
judgment be entered in favor of Builders in the amount of 
$1,427,714.97 plus prejudgment and postjudgment interest and 
costs, and we further direct that proceedings be conducted on 
remand to determine interest and costs. 


STATEMENT OF FACTS 
Jack and Czerwinski were officers in Benchmark, a company 
that was in the business of constructing homes. On December 
13, 1989, Builders, a building supply company, entered into an 
Agreement with Benchmark by which Builders agreed to con- 
tinue to sell building supplies to Benchmark on an open account. 
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Czerwinski is not a signatory to the Agreement. The Agreement 
acknowledged an outstanding indebtedness of Benchmark to 
Builders and set forth the manner in which that indebtedness 
would be paid. The Agreement also provided for future indebt- 
edness and stated, inter alia, that the amount of credit to be 
extended to Benchmark would be $525,000. 

Also on December 13, 1989, Jack and Czerwinski executed 
a separate Guarantee in favor of Builders. The purpose of the 
Guarantee was to provide for the repayment to Builders of 
amounts advanced by Builders to Benchmark in the event of 
Benchmark’s default. The Guarantee provided, in pertinent part, 
as follows: 

Czerwinski [and Jack] absolutely and uncondition- 
ally guarantee . . . prompt repayment when due of all 
amounts advanced in the past . . . and of all amounts 
advanced in the future by Builders to Benchmark for use 
in Benchmark’s conduct of its business. If Benchmark 
defaults in the payment of such indebtedness, Czerwinski 
[and Jack] will pay to Builders . . . the amount then due. 

The Guarantee did not include or refer to the $525,000 credit 
figure contained in the Agreement. The Guarantee did not 
restrict Builders’ ability to release the collateral and did not 
require that notice be given to the guarantors of the release of 
collateral. The Guarantee permitted Builders to release any one 
of the guarantors and provided that the liability of Czerwinski 
and Jack under the Guarantee was joint and several. 

The Guarantee was secured in part by deeds of trust on 
certain properties, including an office building owned by Jack. 
Although she was not listed as an owner of the office build- 
ing, Czerwinski signed the office building deed of trust. The 
deeds of trust stated generally that they were given to secure 
Benchmark’s account indebtedness to Builders. 

Sometime prior to March 26, 1991, Benchmark satisfied the 
original indebtedness set forth in the Agreement. On March 
26, at Jack’s request, Builders released its deed of trust on the 
office building. Subsequent thereto, Jack and Czerwinski exe- 
cuted deeds of trust on the office building in favor of creditors 
other than Builders. In this regard, the record contains evidence 
of deeds of trust dated between 1999 and 2005, which by their 
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terms were secured by the office building. Czerwinski admit- 
ted that she signed certain of these deeds of trust. Specifically, 
the evidence shows that in January 1999, Czerwinski signed a 
deed of trust in the amount of $100,000 in favor of Nebraska 
State Bank granting such entity a lien on the office building. 
The evidence further shows that in May 2000, Czerwinski 
signed a deed of trust in the amount of $600,000 in favor of 
Transnation Title Insurance Company granting such entity a 
lien on the office building. The evidence indicates that this 
$600,000 encumbrance was present on the office building when 
it was sold in 2006. 

Beginning in 2002, Builders began extending large amounts 
of credit to Benchmark. Specifically, the evidence shows that 
from November 1, 2005, through March 9, 2006, Builders 
extended credit on an open account basis to Benchmark such 
that after credits for returned materials and supplies, Benchmark 
owed a total of $1,427,714.97 as of June 16, 2006. 

Jack died on February 21, 2006. In approximately April 
2006, Benchmark filed bankruptcy. On July 20, the office build- 
ing was sold, resulting in net sale proceeds of approximately 
$849,000. The record generally indicates that the sale proceeds, 
net of the expenses of sale and real estate taxes, were paid to 
satisfy various lienholders on the office building whose encum- 
brances had been filed subsequent to Builders’ release of its 
deed of trust in 1991. 

On March 13, 2006, Builders filed a complaint against 
Czerwinski in which it alleged that it had advanced certain sums 
to Benchmark and that Benchmark was in default in the repay- 
ment of its account. Builders further alleged that Czerwinski 
had entered into the Guarantee to secure the repayment of 
those funds and that as a result, Czerwinski, as guarantor, owed 
Builders the principal sum of $1,448,607.04 plus prejudgment 
and postjudgment interest and costs. 

On June 2, 2006, Czerwinski filed an answer, which she 
amended on August 11. In her amended answer, Czerwinski 
denied allegations in the complaint that she was indebted to 
Builders under the Guarantee. Czerwinski’s answer effec- 
tively raised certain defenses. Initially, Czerwinski alleged that 
she should be discharged from any liability on the Guarantee 
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because Builders had released its lien on the office building, 
thereby impairing the collateral used to secure the Guarantee. 
She also alleged that the Guarantee was subject to a credit 
limit of $525,000 found in the separate Agreement and that as 
a result, the maximum sum for which she could be liable as a 
guarantor was $525,000. 

On July 6, 2006, Builders filed a motion for summary judg- 
ment. On September 18, Czerwinski filed a motion for sum- 
mary judgment based on the defenses raised in her answer. The 
cross-motions for summary judgment came on for hearing on 
September 29. In support of its motion, Builders introduced 
the Guarantee, as well as several affidavits and documen- 
tary evidence, to establish that Benchmark owed it a total 
of $1,427,714.97, for which Czerwinski was liable under the 
Guarantee. Builders also introduced evidence that showed that 
subsequent to its release of its lien on the office building, sev- 
eral deeds of trust on the office building in favor of creditors 
other than Builders had been executed and that Czerwinski had 
signed certain of these deeds of trust. In support of her motion, 
Czerwinski introduced into evidence several affidavits, two 
of which were her own. In both of her affidavits, Czerwinski 
stated, inter alia, that “[a]t no time did Builders . . . advise me 
that [it] had agreed with [Jack] to release the liens on the [office 
building] given as collateral for the Guarantee that is the subject 
of this proceeding.” 

In a judgment order filed October 10, 2006, the district court 
sustained Czerwinski’s motion, overruled Builders’ motion, and 
dismissed Builders’ complaint with prejudice. In its order, the 
district court concluded that the Agreement, the Guarantee, 
and the deeds of trust should be construed together and further 
concluded that the documents so construed demonstrated that 
Czerwinski “was never obligated [to Builders] for more than 
$525,000.00 under the Guarantee.” The district court found 
that the deed of trust on the office building had been released 
at Jack’s request and that Czerwinski “was never advised of 
this action by [Builders]. However, the district court did not 
make a finding that Czerwinski was unaware of the release and 
made no finding with respect to Czerwinski’s participation in 
the subsequent encumbering of the office building. The district 
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court concluded that Czerwinski, as guarantor, was entitled to 
be subrogated to the collateral given to secure Benchmark’s 
indebtedness to Builders and that “[b]y releasing the collat- 
eral, [Builders] deprived [Czerwinski] of her right of subro- 
gation, and [Czerwinski] is released from any liability under 
the Guarantee as a matter of law.” As noted, the district court 
sustained Czerwinski’s motion for summary judgment, over- 
ruled Builders’ motion for summary judgment, and dismissed 
Builders’ complaint with prejudice. 
Builders appeals. 


ASSIGNMENTS OF ERROR 
On appeal, Builders assigns three errors that can be restated as 
claiming that the district court erred in sustaining Czerwinski’s 
motion for summary judgment, overruling Builders’ motion 
for summary judgment, and dismissing Builders’ complaint 
with prejudice. 


STANDARDS OF REVIEW 

[1,2] Summary judgment is proper when the pleadings and 
evidence admitted at the hearing disclose no genuine issue as 
to any material fact or as to the ultimate inferences that may 
be drawn from those facts and that the moving party is entitled 
to judgment as a matter of law. Lynch v. State Farm Mut. Auto. 
Ins. Co., ante p. 136, 745 N.W.2d 291 (2008). In reviewing a 
summary judgment, an appellate court views the evidence in a 
light most favorable to the party against whom the judgment is 
granted and gives such party the benefit of all reasonable infer- 
ences deducible from the evidence. Id. 


ANALYSIS 


BUILDERS ESTABLISHED ITS ENTITLEMENT TO JUDGMENT 

Initially, we note that the instant case was before the district 
court on cross-motions for summary judgment. Builders offered 
the Guarantee and other evidence, and Czerwinski offered 
evidence designed to establish defenses that would relieve or 
reduce her obligations under the Guarantee. The district court 
granted Czerwinski’s motion for summary judgment, denied 
Builders’ motion for summary judgment, and dismissed the 
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complaint. As explained below, we conclude that Builders 
established its entitlement to judgment and that Czerwinski did 
not establish her defenses. We reverse the district court’s order 
and direct that judgment be entered in favor of Builders in the 
amount of $1,427,714.97 plus prejudgment and postjudgment 
interest and costs, and we further direct that proceedings be 
conducted on remand to determine interest and costs. 

[3,4] When cross-motions for summary judgment have been 
ruled upon by the district court, the appellate court may deter- 
mine the controversy that is the subject of those motions or may 
make an order specifying the facts that appear without substan- 
tial controversy and direct such further proceedings as it deems 
just. See State Farm Mut. Ins. Co. v. Cheeper’s Rent-a-Car, 
259 Neb. 1003, 614 N.W.2d 302 (2000). This court has stated 
that the primary purpose of a summary judgment procedure is 
to pierce the allegations made in the pleadings and show con- 
clusively that the controlling facts are other than as pled and 
thus resolve, without the expense and delay of trial, those cases 
where there exists no genuine issue as to any material fact or 
as to the ultimate inferences to be drawn therefrom, and where 
the moving party is entitled to judgment as a matter of law. See 
Andres v. McNeil Co., 270 Neb. 733, 707 N.W.2d 777 (2005). 

[5,6] A party moving for summary judgment must make 
a prima facie case by producing enough evidence to demon- 
strate that the movant is entitled to judgment if the evidence 
were uncontroverted at trial. Pogge v. American Fam. Mut. Ins. 
Co., 272 Neb. 554, 723 N.W.2d 334 (2006). Once the moving 
party makes a prima facie case, the burden to produce evidence 
showing the existence of a material issue of fact that prevents 
judgment as a matter of law shifts to the party opposing the 
motion. Id. 

The record in the instant case reflects that Builders offered into 
evidence copies of the Guarantee and other documents, includ- 
ing evidence of the amount of the debt owed by Benchmark to 
Builders. By its terms, the Guarantee was absolute and uncondi- 
tional. It did not limit the amount guaranteed and did not expire 
after a period of time. It did not contain restrictions relating 
to the release of the collateral and did not require notice of 
release. As alleged in its complaint, Builders demonstrated its 
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entitlement to judgment based on the Guarantee and the amount 
owed by Czerwinski to which it was entitled. The burden then 
shifted to Czerwinski to show that Builders was not entitled to 
judgment as a matter of law. Czerwinski offered evidence by 
which she sought to establish defenses such that her obligation 
under the Guarantee was not enforceable or, if enforceable, was 
for an amount less than the debt of $1,427,714.97 that had been 
established by the evidence. Although the district court found 
merit in the defenses, as elaborated below, we conclude as a 
matter of law that Czerwinski failed to establish her defenses 
and that therefore, the district court erred in entering judgment 
in favor of Czerwinski and against Builders and in dismissing 
Builders’ complaint. Given the ultimate inferences from the 
evidence, Builders was entitled to judgment. 


Tue District Court ERRED IN DETERMINING 
CZERWINSKI Was NEVER LIABLE FOR MorRE 
THAN $525,000 UNDER THE GUARANTEE 

Integral to our resolution of this appeal is a determination 
of the amount of debt to which Czerwinski was exposed under 
the Guarantee. For completeness, we note that given the pos- 
ture and evidence in this case, we need not and do not com- 
ment on the potential contribution, if any, to which Czerwinski 
may be entitled relative to her indebtedness to Builders. On 
appeal, Builders claims that the district court erred when it 
determined that Czerwinski “was never obligated for more than 
$525,000.00 under the Guarantee.” We agree with Builders that 

the district court erred in this determination. 

Builders notes that the Guarantee provides as follows: 
Czerwinski [and Jack] absolutely and unconditionally 
guarantee . . . prompt repayment when due of all amounts 
advanced in the past . . . and of all amounts advanced in the 
future by Builders to Benchmark for use in Benchmark’s 
conduct of its business. If Benchmark defaults in the pay- 
ment of such indebtedness, Czerwinski [and Jack] will pay 
to Builders . . . the amount then due. 

Builders claims that neither this nor any other language in the 
Guarantee, nor, to the extent applicable, any other document, 
limits Czerwinski’s liability under the Guarantee and that as a 
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result, Czerwinski is liable to Builders for all sums advanced by 
Builders to Benchmark under the Agreement. 

Czerwinski claims that notwithstanding the “absolute[] and 
unconditional[]” language contained in the Guarantee, she does 
not owe money to Builders in general and that in particu- 
lar, she does not owe the full amount that Builders advanced 
to Benchmark. Czerwinski asserts that the Agreement, the 
Guarantee, and the deeds of trust were made as part of one trans- 
action and should be construed together for purposes of interpre- 
tation. Czerwinski relies on cases similar to Gary’s Implement 
v. Bridgeport Tractor Parts, 270 Neb. 286, 702 N.W.2d 355 
(2005), in which we stated that when documents are related and 
part of one transaction, their substance will be read together. 
Construing the documents together, Czerwinski asserts and the 
district court agreed that the Guarantee is subject to the language 
in the Agreement that stated that “[t]he maximum amount of 
credit to be extended to Benchmark shall be . . . $525,000.00.” 
Czerwinski claims that the district court was correct when it 
determined that $525,000 was the maximum sum for which she 
was ever exposed as guarantor under the Guarantee. 

We conclude as a matter of law that the Guarantee is unam- 
biguous and that its meaning is to be determined by the lan- 
guage of the Guarantee itself. The Guarantee contains no limits 
on Czerwinski’s liability to Builders, and the district court erred 
as a matter of law in limiting Czerwinski’s potential liability 
under the Guarantee at $525,000. 

[7-9] We begin our analysis by noting the rules regarding 
the interpretation of guaranty agreements. A guaranty is a con- 
tract and is a collateral undertaking by one or more persons to 
answer for the payment of a debt or the performance of some 
contract or duty in case of the default of another person who is 
liable for such payment or performance in the first instance. See 
Rodehorst v. Gartner, 266 Neb. 842, 669 N.W.2d 679 (2003). A 
guaranty is interpreted using the same general rules as are used 
for other contracts. State ex rel. Wagner v. Amwest Surety Ins. 
Co., 274 Neb. 110, 738 N.W.2d 805 (2007). We have stated that 
“Nebraska adheres to the rule of strict construction of guaranty 
contracts. .. . ‘When the meaning of the contract [guaranty] is 
ascertained, or its terms are clearly defined, the liability of the 
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guarantor is controlled absolutely by such meaning and limited 
to the precise terms.” Federal Deposit Ins. Corp. v. Heyne, 227 
Neb. 291, 293, 417 N.W.2d 162, 163 (1987) (quoting Hunter 
v. Huffman, 108 Neb. 729, 189 N.W. 166 (1922) (syllabus of 
court)). The meaning of a contract is a question of law, in con- 
nection with which an appellate court has an obligation to reach 
its conclusions independently of the determinations made by 
the court below. Hogelin v. City of Columbus, 274 Neb. 453, 
741 N.W.2d 617 (2007). 
Czerwinski urges us to construe the Guarantee with the 
Agreement and thereby limit the terms of the Guarantee. When, 
as here, the Guarantee is unambiguous, we do not vary its terms 
by construing it with another instrument. In this regard, we 
have stated: 
The statement that contemporaneous instruments may be 
treated and interpreted as one means only that this will 
be done when it will effectuate the intention and if the 
provisions of the two instruments if put together will 
not be incompatible. The court may not do violence to a 
complete, unambiguous contract by consolidating it with 
another writing if the effect of doing so would be to avoid 
an essential part of the contract. If contracts or writings 
are in effect independent they should not be construed 
together even though the same parties and the same sub- 
ject matter may be concerned. 

Gerdes v. Omaha Home for Boys, 166 Neb. 574, 585-86, 89 

N.W.2d 849, 856 (1958). 

[10,11] Ambiguity exists in an instrument when a word, 
phrase, or provision in the instrument has, or is susceptible 
of, at least two reasonable but conflicting interpretations or 
meanings. Plambeck v. Union Pacific RR. Co., 244 Neb. 780, 
509 N.W.2d 17 (1993). See, also, Kluver v. Deaver, 271 Neb. 
595, 714 N.W.2d 1 (2006). Any ambiguity in a guaranty should 
arise in the first instance from the guaranty itself, and neither 
a court nor the parties will be permitted to create an ambiguity 
when none exists. See Knox v. Cook, 233 Neb. 387, 446 N.W.2d 
1 (1989) (stating that fact that parties to guaranty suggest 
opposing interpretations to document does not by itself compel 
conclusion that guaranty is ambiguous). 
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The language of the Guarantee is unambiguous. Czerwinski, 
as a coguarantor, “absolutely and unconditionally guarantee[d] 
prompt repayment when due of all amounts advanced.” No 
other language in the Guarantee amounts to a meaningful limi- 
tation on this provision of the Guarantee. No language in the 
Guarantee limits Czerwinski’s liability, and Czerwinski did not 
contract with Builders in the Guarantee to a limit on Builders’ 
credit to Benchmark. 

[12] We recognize that the Agreement contains language rela- 
tive to the $525,000 upon which Czerwinski relies. However, a 
guaranty is an independent contract that imposes responsibili- 
ties different from those imposed in an agreement to which it is 
collateral. See National Bank of Commerce Trust & Sav. Assn. 
v. Katleman, 201 Neb. 165, 266 N.W.2d 736 (1978). It is the 
guaranty agreement that contains the express condition on the 
guarantor’s liability and that defines the obligations and rights 
of both guarantor and guarantee. Jd. The language relied upon 
by Czerwinski in the Agreement relative to the $525,000 merely 
described Builders’ obligation to extend credit to Benchmark to 
a specific amount. 

Other courts have observed, and we agree, that in the absence 
of a limit in a guaranty, the presence of a credit limit in a sepa- 
rate credit agreement does not create a limit in the correspond- 
ing guaranty. See, e.g., Fertig v. Bartles, 78 F. 866 (D.N.J. 1897) 
(stating that clause in separate contract limiting credit amount 
to be extended to borrower did not restrict guarantor’s liability 
because clause was not inserted for guarantor’s benefit, and 
there was no similar clause in contract with guarantor limiting 
liability); Clark v. Walker-Kurth Lumber Co., 689 S.W.2d 275, 
279 (Tex. App. 1985) (stating that when “the contract between 
the creditor and principal debtor limits the obligation of the 
former to extend credit to the latter up to a specified amount, 
such limitation does not condition the contract by which the 
guarantor agrees to guaranty the payment of all credit extended 
to the debtor’); Bay Oil Co. v. Vilas, 237 Wis. 603, 605, 296 
N.W. 595, 597 (1941) (stating that credit limit in contract 
between creditor and principal “was not for the benefit of the 
... guarantor but for that of the creditor, and it does not modify 
or condition the separate contract of guaranty which contains no 
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specific limitation or condition”). The fact that the Agreement 
in this case refers to $525,000 does not restrict the liability of 
the guarantors to that amount in view of the breadth of the lan- 
guage of the Guarantee itself. See Missouri Farmers Ass’n, Inc. 
v. Coleman, 676 S.W.2d 855 (Mo. App. 1984). Furthermore, 
the liability of the guarantor is not discharged by the extension 
of more credit than the amount specified in the separate credit 
agreement. Clark v. Walker-Kurth Lumber Co., supra. 

The meaning of a contract is a question of law, in connec- 
tion with which an appellate court has an obligation to reach 
its conclusions independently of the determination made by the 
court below. Hogelin v. City of Columbus, 274 Neb. 453, 741 
N.W.2d 617 (2007). Czerwinski executed a Guarantee in which, 
as a matter of law, we conclude that she unambiguously guar- 
anteed the payment of “all amounts advanced” by Builders to 
Benchmark. We conclude that the district court erred as a matter 
of law when it determined by reference to the Agreement that 
Czerwinski was never liable for more than $525,000 under the 
Guarantee. We reverse that portion of the district court’s order. 


Tue District Court ERRED AS A MATTER OF LAW WHEN IT 
CONCLUDED THAT CZERWINSKI WAS RELEASED FROM 
LiaBILity UNDER THE GUARANTEE AND SUSTAINED 
CZERWINSK?’S MOTION FOR SUMMARY JUDGMENT 

Having concluded that Builders established its entitlement to 
judgment and that the district court erred when it determined 
that any liability Czerwinski faced under the Guarantee was 
limited to $525,000, we next consider the correctness of the dis- 
trict court’s ruling accepting Czerwinski’s defense and granting 
summary judgment in favor of Czerwinski based on the court’s 
determination that Czerwinski was released from liability under 
the Guarantee as a result of Builders’ release of its deed of trust 
on the office building. 

On appeal, Builders claims that the district court erred when it 
concluded that “[b]y releasing the collateral, [Builders] deprived 
[Czerwinski] of her right of subrogation, and [Czerwinski was] 
released from any liability under the Guarantee as a matter of 
law.” We agree with Builders that this conclusion was error. The 
ultimate inference from the facts established Builders’ allegations 
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and failed to establish Czerwinski’s impairment of collateral 
defense. As explained below, although Builders released the 
deed of trust on the office building as collateral in 1991, the 
release did not violate an obligation under the Guarantee, and 
based on the evidence, Czerwinski is estopped from succeeding 
on a claim of impairment of collateral because, by Czerwinski’s 
use of the office building as collateral to secure other indebted- 
ness starting in 1999, Czerwinski was not deprived by Builders 
of preventing the loss protected by the Guarantee. See National 
Bank of Commerce Trust & Sav. Assn. v. Katleman, 201 Neb. 
165, 266 N.W.2d 736 (1978). Accordingly, giving Builders as 
the party against whom Czerwinski’s summary judgment was 
entered the benefit of all reasonable inferences deducible from 
the evidence, see Lynch v. State Farm Mut. Auto. Ins. Co., ante 
p. 136, 745 N.W.2d 291 (2008), we conclude the district court 
erred as a matter of law when it granted Czerwinski’s motion 
for summary judgment, and we reverse that portion of the dis- 
trict court’s order. 

[13] As noted, under the terms of the Guarantee, Czerwinski 
“absolutely and unconditionally guarantee[d]” all sums advanced 
by Builders to Benchmark under the Agreement. Pursuant to 
this language, Czerwinski’s obligation under the Guarantee 
was absolute. 

An absolute guaranty is a contract by which the guarantor 
has promised that if the debtor does not perform his obli- 
gation or obligations, the guarantor will perform some act 
for the benefit of the creditor... . An absolute guaranty of 
payment is enforceable at any time without demand and 
notice of default. 
Production Credit Assn. of the Midlands v. Schmer, 233 Neb. 
749, 755, 448 N.W.2d 123, 128 (1989). See Home Savings 
Bank v. Shallenberger, 95 Neb. 593, 600, 146 N.W. 993, 996 
(1914) (stating that under absolute guaranty, “‘guarantor makes 
an absolute promise that a particular thing shall be done, and 
thereby assumes an active, absolute duty to see that it is done, 
and must, at his peril, perform the promise’”). We further note 
that the Guarantee does not prohibit Builders from releasing the 
collateral, and because the language of the Guarantee does not 
require that the guarantors be notified by Builders of any such 
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release, we do not read a notice requirement into the Guarantee. 
See Production Credit Assn. of the Midlands v. Schmer, 233 
Neb. at 755, 448 N.W.2d at 128 (stating that if “[t]here is no 
provision in the guaranty requiring [the creditor] to give notice 
to [the guarantor] of its transactions [involving the guaranteed 
debt] [s]uch a notice requirement cannot be read into the con- 
tract’). Finally, we note that the Guarantee does permit the 
release of any one of the guarantors. 

Czerwinski acknowledges both the terms of the Guarantee 
and the absolute nature of those terms. However, Czerwinski 
claims as a defense that as a guarantor, she had a right to be 
subrogated to the collateral given to secure the Guarantee and 
that by virtue of Builders’ release of its deed of trust on the 
office building, her right to be subrogated to that collateral for 
the satisfaction of the guaranteed debt was impaired. In argu- 
ment, she claims that she was unaware of the release of the 
deed of trust on the office building, although her affidavit in 
evidence states merely that Builders did not notify her of the 
release. Czerwinski claims that the release of the debt on the 
office building impaired her resort to the office building to 
satisfy Benchmark’s debt to Builders and that as a result of 
such release, she should be discharged from all liability under 
the Guarantee. 

For the sake of completeness, we note that Czerwinski’s 
arguments assume that if she were successful in establishing 
her discharge defense, she would be discharged from all, not 
merely some, liability under the Guarantee. Because the record 
does not support the defense, we need not resolve the extent to 
which a successful defense could release Czerwinski from her 
obligations under the Guarantee. National Bank of Commerce 
Trust & Sav. Assn. v. Katleman, 201 Neb. 165, 174, 266 N.W.2d 
736, 742 (1978) (stating generally that “a guarantor is not 
liable on his own contract where the creditor has violated his 
own obligations and deprived the guarantor of the means of 
preventing the loss protected by the guaranty”). But cf. First 
State Bank v. Peterson, 205 Neb. 814, 816-17, 290 N.W.2d 634, 
635 (1980) (stating that “[i]t is a general rule of suretyship that 
a surety is discharged only pro tanto by any wrongful loss or 
release of security”’). 
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[14] Nebraska jurisprudence supports the general legal propo- 
sition to which Czerwinski alludes that despite the absolute 
nature of a guaranty, a creditor can act or fail to act in such 
a manner as to impair collateral securing a guaranty and that 
such impairment of collateral, in the absence of certain other 
factors, can be a defense to the guaranty’s enforceability. This 
court has noted that regardless of whether a guaranty is absolute 
or conditional, 

[t]he general rule is that a surety or guarantor is entitled to 
be subrogated to the benefit of all the security and means 
of payment under the creditor’s control and, therefore, in 
the absence of assent, waiver, or estoppel, he is generally 
released by an act of the creditor which deprives him of 
such right. 
Custom Leasing, Inc. v. Carlson Stapler & Shippers Supply, 
Inc., 195 Neb. 292, 298, 237 N.W.2d 645, 649 (1976) (empha- 
sis supplied). See Myers v. Bank of Niobrara, 215 Neb. 29, 336 
N.W.2d 608 (1983) (citing Custom Leasing, Inc. v. Carlson 
Stapler & Shippers Supply, Inc., supra, and concluding under 
the facts that guarantors waived right to object to creditor’s 
release of collateral and that therefore, creditor’s release of col- 
lateral did not discharge guarantors). 

[15] As noted above, this court has recognized that the 
defense that a guarantor is discharged by a creditor’s impair- 
ment of collateral is not available if the guarantor waived the 
defense, assented to the creditor’s acts, or is otherwise estopped 
from succeeding on the defense. See Custom Leasing, Inc. v. 
Carlson Stapler & Shippers Supply, Inc., supra. The defense can 
be waived by an express provision in the guaranty agreement 
or by the guarantor’s conduct. See Myers v. Bank of Niobrara, 
supra (enforcing express waiver provision in guaranty agree- 
ment). See Minnesota Fed. S. & L. v. Central Enterprises, 311 
Minn. 46, 247 N.W.2d 46 (1976) (discussing express waiver in 
guaranty and waiver by guarantor’s conduct). 

In considering Czerwinski’s defense, we understand that 
Builders does not claim that Czerwinski assented to the initial 
release of the deed of trust on the office building that ulti- 
mately led to the loss of security. Further, we do not believe 
that Builders is claiming that Czerwinski waived her defense 
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by conduct. However, Builders does claim that the discharge 
defense is unavailable because Czerwinski expressly waived 
it in the Guarantee or that in the alternative, by virtue of her 
subsequent acts, Czerwinski is estopped from succeeding on the 
defense. Builders thus argues that notwithstanding the release 
of the deed of trust on the office building, Czerwinski is never- 
theless liable under the Guarantee and that the district court 
erred in determining Czerwinski’s liability under the Guarantee 
had been discharged. 

With respect to waiver, Builders relies on §§ 3 and 8 of the 
Guarantee in support of its argument that Czerwinski expressly 
waived the impairment collateral defense. Section 3 of the 
Guarantee on which Builders relies provides in part that “Builders 
may alter, compromise, accelerate, extend or change the time or 
manner of payment of any indebtedness, increase or reduce 
the rate of interest thereon, or add or release any one or more 
other guarantors.” Although it is of interest that this language 
expressly permits Builders the latitude to release a coguarantor, 
nothing in this language either expressly permits or precludes 
Builders from the release of collateral securing the Guaranty, 
and we do not find § 3 dispositive of our analysis. 

Section 8 of the Guarantee on which Builders further relies 
provides, inter alia, as follows: 

Czerwinski waives any and all defenses, claims, and 
discharges of Builders, or any other obligor, pertaining to 
the indebtedness guaranteed herein, except the defense of 
discharge by payment in full. Without limiting the gen- 
erality of the foregoing, the undersigned will not assert, 
plead, or enforce against Builders any defense of waiver, 
release, discharge in bankruptcy, statute of limitations, res 
judicata, statute of frauds, anti-deficiency statute, fraud, 
incapacity, minority, usury, illegality, or unenforceability 
which may be available to Benchmark or any other person 
liable in respect of any indebtedness or any setoff avail- 
able against Builders to Benchmark or any such other per- 
son, whether or not on account of a related transaction. 

Examining the language of § 8, we again disagree with 
Builders’ assertion that by virtue of the provisions in the 
Guarantee, Czerwinski expressly waived her discharge defense. 
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According to the language of § 8, Czerwinski waived any 
defenses that Builders might possess, not defenses that she 
or even Benchmark might possess. While the reference to 
“Builders” may be inadvertent, we do not rely on § 8 for the 
proposition urged by Builders. 

With respect to estoppel, Builders claims that by certain of 
her acts, Czerwinski is estopped from succeeding on her dis- 
charge defense and is therefore liable under the Guarantee. In 
this regard, Builders notes that subsequent to its release of its 
lien on the office building in 1991, Czerwinski signed deeds 
of trust starting in 1999 encumbering the office building, and 
that it is these subsequent encumbrances that directly led to 
the loss of the office building as security. Builders claims that 
the liens Czerwinski placed on the office building demonstrate 
that Czerwinski was aware the office building was no longer 
encumbered in favor of Builders and was available to serve as 
collateral elsewhere and that Czerwinski’s own acts deprived her 
of “the means of preventing the loss protected by the guaranty.” 
See National Bank of Commerce Trust & Sav. Assn. v. Katleman, 
201 Neb. 165, 174, 266 N.W.2d 736, 742 (1978). 

In support of its estoppel argument, Builders relies upon evi- 
dence in the summary judgment record, including Czerwinski’s 
responses to Builders’ requests for admissions. In her responses, 
Czerwinski admitted that in 1999, she signed a deed of trust on 
the office building in favor of Nebraska State Bank in the amount 
of $100,000. Czerwinski also admitted that in 2000, she signed 
a deed of trust in favor of Transnation Title Insurance Co. in the 
amount of $600,000. In the title insurance on the office building 
effective June 22, 2006, a defect is noted as to this $600,000 
indicating that this deed of trust is in default. Builders argues 
that Czerwinski’s participation in placing subsequent liens on 
the office building as early as 1999 demonstrates Czerwinski’s 
early knowledge of the release and that Czerwinski’s acts, 
rather than those of Builders, impaired the collateral. Builders 
contends that the $600,000 encumbrance placed on the office 
building in 2000 to which Czerwinski consented suggests not 
only that Czerwinski knew of the availability of the office 
building to secure debt, but also that this $600,000 was in fact a 
significant encumbrance when the office building sold in 2006. 
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Builders therefore claims that Czerwinski should be estopped 
from succeeding on her claim that she should be discharged 
from her obligation under the Guarantee by virtue of Builders’ 
release of its deed of trust in 1991. 

In response, Czerwinski claims in her brief that she was 
unaware of Builders’ release of the deed of trust on the office 
building. In support of her argument, Czerwinski appears to rely 
on statements in her affidavits in which she stated that “[a]t no 
time did Builders . . . advise me that [it] had agreed with [Jack] 
to release the liens on the [office building] given as collateral 
for the Guarantee that is the subject of this proceeding.” 

Czerwinski’s response to Builders’ estoppel argument is 
incomplete and unpersuasive, and the inferences from the evi- 
dence do not support her defense. As we have noted, the 
Guarantee did not restrict Builders’ ability to release its col- 
lateral and did not require that Builders give notice to the guar- 
antors if it did release the collateral. In the absence of such a 
provision, Builders was not required to give Czerwinski notice 
of its release of the deed of trust on the office building. See 
Production Credit Assn. of the Midlands v. Schmer, 233 Neb. 
749, 448 N.W.2d 123 (1989). Furthermore, the evidence in her 
affidavits that Builders failed to “advise” her of the release of 
its collateral does not necessarily support her claim that she was 
unaware of the fact that the deed of trust on the office building 
had been released. To the contrary, the record indicates that she 
signed deeds of trust on the office building in 1999 and 2000 
for $100,000 and $600,000 respectively, suggesting that she 
was aware of the availability of the office building to serve as 
collateral in a substantial amount. The $600,000 encumbrance 
remained into 2006, the inference from which is that through 
her actions, Czerwinski impaired the office building collateral 
rather than Builders. 

This case was before the district court on cross-motions 
for summary judgment. Once Builders established that it was 
entitled to judgment as a matter of law, the burden shifted to 
Czerwinski to establish her entitlement to summary judgment 
which was based on her defense of impairment of collateral. 
Pogge v. American Fam. Mut. Ins. Co., 272 Neb. 554, 723 
N.W.2d 334 (2006). Upon appeal, when reviewing a summary 
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judgment, this court views the evidence in a light most favor- 
able to the party against whom the judgment is granted and 
gives such party the benefit of all reasonable inferences deduc- 
ible from the evidence. Lynch v. State Farm Mut. Auto. Ins. Co., 
ante p. 136, 745 N.W.2d 291 (2008). 

As we have discussed, Czerwinski failed to carry her burden 
of establishing her defense and, to the contrary, the inferences 
from the evidence favor Builders. Thus, Czerwinski is estopped 
from succeeding on her defense of discharge based on impair- 
ment of collateral and she failed to establish her entitlement 
to judgment. Accordingly, we conclude that the district court 
erred as a matter of law in granting Czerwinski’s motion for 
summary judgment and we reverse that portion of the district 
court’s order. 


CONCLUSION 
In this appeal following proceedings on cross-motions for 
summary judgment, we conclude that Builders established its 
entitlement to judgment and that Czerwinski did not estab- 
lish her defenses and was not entitled to summary judgment. 
We therefore reverse the district court’s order that sustained 
Czerwinski’s motion for summary judgment and overruled 
Builders’ motion for summary judgment and remand the cause 
with directions that judgment be entered in favor of Builders 
in the amount of $1,427,714.97 plus prejudgment and post- 
judgment interest and costs. 
REVERSED AND REMANDED WITH DIRECTIONS. 
Wricut and McCormack, JJ., not participating. 
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Summary Judgment. Summary judgment is proper when the pleadings and 
evidence admitted at the hearing disclose no genuine issue regarding any material 
fact or the ultimate inferences that may be drawn from those facts and that the 
moving party is entitled to judgment as a matter of law. 

Summary Judgment: Appeal and Error. In reviewing a summary judgment, an 
appellate court views the evidence in the light most favorable to the party against 
whom the judgment was granted and gives such party the benefit of all reasonable 
inferences deducible from the evidence. 

Judgments: Appeal and Error. In a bench trial of a law action, the trial court’s 
factual findings have the effect of a jury verdict and will not be disturbed on 
appeal unless clearly wrong. 

Damages: Appeal and Error. The amount of damages to be awarded is a 
determination solely for the fact finder, and the fact finder’s decision will not 
be disturbed on appeal if it is supported by the evidence and bears a reasonable 
relationship to the elements of the damages proved. 

Directed Verdict: Evidence. A directed verdict is proper at the close of all the 
evidence only when reasonable minds cannot differ and can draw but one conclu- 
sion from the evidence, that is to say, when an issue should be decided as a matter 
of law. 

____. The party against whom the verdict is directed is entitled to have 
every controverted fact resolved in his or her favor and to have the benefit of 
every inference which can reasonably be drawn from the evidence. If there is any 
evidence which will sustain a finding for the party against whom the motion is 
made, the case may not be decided as a matter of law. 

Restrictive Covenants: Employer and Employee. In determining whether a 
covenant not to compete is valid, a court considers whether the restriction is (1) 
reasonable in the sense that it is not injurious to the public, (2) not greater than is 
reasonably necessary to protect the employer in some legitimate interest, and (3) 
not unduly harsh and oppressive on the employee. 

____. An employer has a legitimate business interest in protection against a 
former employee’s competition by improper and unfair means, but is not entitled 
to protection against ordinary competition from a former employee. 

Restrictive Covenants: Employer and Employee: Goodwill: Words and 
Phrases. To distinguish between ordinary competition and unfair competition, 
courts focus on an employee’s opportunity to appropriate the employer’s goodwill 
by initiating personal contacts with the employer’s customers. 


10. 


11. 


12. 


13. 


14. 


15. 
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20. 
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Restrictive Covenants: Employer and Employee: Goodwill. Where an employee 
has substantial personal contact with the employer’s customers, develops goodwill 
with such customers, and siphons away the goodwill under circumstances where 
the goodwill properly belongs to the employer, the employee’s resultant competi- 
tion is unfair and the employer has a legitimate need for protection against the 
employee’s competition. 

Contracts. Generally, sufficient consideration for an agreement will be found if 
there is some benefit to one of the parties or a detriment to the other. 

Breach of Contract: Damages. In a breach of contract case, the ultimate objec- 
tive of a damages award is to put the injured party in the same position the injured 
party would have occupied if the contract had been performed, that is, to make the 
injured party whole. 

: ____. One injured by a breach of contract is entitled to recover all its 
damages, including the gains prevented as well as the losses sustained, provided 
the damages are reasonably certain and such as might be expected to follow 
the breach. 

Damages: Proof. While damages need not be proved with mathematical certainty, 
neither can they be established by evidence which is speculative and conjectural. 
Trial: Evidence: Appeal and Error. A trial court has the discretion to determine 
the relevancy and admissibility of evidence, and such determinations will not be 
disturbed on appeal unless they constitute an abuse of that discretion. 

Expert Witnesses. Not every attack on expert testimony amounts to a claim under 
Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579, 113 S. Ct. 2786, 
125 L. Ed. 2d 469 (1993), and Schafersman vy. Agland Coop, 262 Neb. 215, 631 
N.W.2d 862 (2001). 

Trial: Expert Witnesses: Appeal and Error. The admission of expert testimony 
is ordinarily within the trial court’s discretion, and its ruling will be upheld absent 
an abuse of discretion. 

Damages: Proof. There is no precise formula for determining lost profits, and 
the only requirement in Nebraska is that the calculation be supported by some 
financial data which would permit an estimate of the actual loss to be made with 
reasonable certitude and exactness. 

Corporations. An officer must comply with all applicable fiduciary duties when 
dealing with the corporation and its shareholders. 

____. Nominal corporate officers, with no management authority, generally do not 
owe fiduciary duties to the corporation. 

____. An officer who participates in management of the corporation, exercising 
some discretionary authority, is a fiduciary of the corporation as a matter of law. 
Torts: Intent: Proof. To succeed on a claim for tortious interference with a 
business relationship or expectancy, a plaintiff must prove (1) the existence of a 
valid business relationship or expectancy, (2) knowledge by the interferer of the 
relationship or expectancy, (3) an unjustified intentional act of interference on the 
part of the interferer, (4) proof that the interference caused the harm sustained, and 
(5) damage to the party whose relationship or expectancy was disrupted. 

Torts: Employer and Employee. Factors to consider in determining whether 
interference with a business relationship is “improper” include: (1) the nature of 
the actor’s conduct, (2) the actor’s motive, (3) the interests of the other with which 
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the actor’s conduct interferes, (4) the interests sought to be advanced by the actor, 
(5) the social interests in protecting the freedom of action of the actor and the 
contractual interests of the other, (6) the proximity or remoteness of the actor’s 
conduct to the interference, and (7) the relations between the parties. 

24. Actions: Intent. In order to be actionable, interference with a business relation- 
ship must be both intentional and unjustified. 
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Micuac_ Correy, Judge. Affirmed. 
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STEPHAN, J. 

While employed by Alexander & Alexander Services Inc. 
(A&A) in 1981, William Pearson signed an agreement which 
restricted his ability to solicit business from certain custom- 
ers of the firm for 2 years after leaving its employment. 
Aon Consulting, Inc. (Aon), merged with A&A in 1997, and 
Pearson remained as an officer and employee of Aon until 2001, 
when he resigned and joined a competitor, Midlands Financial 
Benefits, Inc. (Midlands). In his new employment, Pearson 
solicited business from Aon customers with whom he had per- 
sonal business relationships while employed by Aon. Aon sued 
Pearson for breach of contract and was awarded a money judg- 
ment from which Pearson appeals. Aon cross-appeals from the 
dismissal of its breach of fiduciary duty claim against Pearson. 
In a separate case, Aon sued Midlands for intentional interfer- 
ence with a business relationship and appeals from a directed 
verdict of dismissal. We affirm the judgments of the district 
court in both cases. 
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I. BACKGROUND 


1. Facts 
Both cases arise from the same factual circumstances. In 
1981, Pearson began working for A&A as an account execu- 
tive selling and servicing group health insurance plans. Several 
months later, he signed a nonsolicitation agreement. The agree- 
ment provided in relevant part: 
[I]f your employment with A&A should terminate for 
any reason, you will not, directly or indirectly, for a 
period of two (2) years after the date of such termination 
of your employment, in any capacity whatsoever (either 
as an employee, officer, director, stockholder, proprietor, 
partner, joint venturer, consultant or otherwise), solicit, 
sell to, divert, serve, accept or receive insurance agency, 
brokerage or consulting business . . . from any customer 
or active prospect of A&A which you personally, alone or 
in combination with others, handled, serviced or solicited 
at any time during the two (2) year period immediately 
preceeding termination of your employment. 


In the event of your termination (except for death, per- 
manent or total disability or retirement), A&A agrees that 
it will pay you a sum equivalent to (a) one (1) month’s 
salary computed as of the date of such termination if such 
termination takes place within one year from the date 
hereof or (b) two (2) month’s salary computed as of the 
date of such termination if such termination takes place 
after one year from the date hereof. 

In 1990, Pearson became the manager of A&A’s Lincoln, 
Nebraska, office and was given the title of vice president. In 
1994, he became the manager of the Omaha, Nebraska, office 
as well. In 1996, in anticipation of the merger, A&A requested 
that Pearson sign a new nonsolicitation agreement that expressly 
stated it was assignable without his consent. Pearson declined 
to sign this agreement. 

In 1997, Aon merged with A&A. Pearson continued to work 
for the company in the same capacity and performed the same 
duties. In March 2001, Aon relieved Pearson of his managerial 
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and supervisory duties, although he remained designated as 
a vice president. Aon corporate minutes show that he was 
officially designated a vice president by Aon’s board of direc- 
tors. The record indicates that over 200 Aon employees were 
designated as “Vice Presidents” and that approximately 125 
more were “Senior Vice Presidents.” 

Pearson became dissatisfied with his employment at Aon, 
and in the summer of 2001, he sought legal advice regard- 
ing the validity of the nonsolicitation agreement. His attorney 
advised him that the agreement was not enforceable because 
he was no longer employed by A&A, but, rather, by Aon, and 
more than 2 years had elapsed since he was last employed by 
A&A. In June or July 2001, Pearson contacted and met with a 
co-owner of Midlands, a Lincoln firm engaged in the business 
of financial planning and employee benefits programs. They 
discussed the possibility of Pearson’s becoming employed by 
Midlands. Pearson and his Aon coworker Cathy Dorenbach met 
with the co-owners of Midlands again in July and September to 
discuss employment opportunities at Midlands. During one of 
these meetings, Pearson showed Midlands the nonsolicitation 
agreement and informed Midlands that his attorney had opined 
that it was unenforceable. Midlands’ co-owners testified that 
they did not recruit Pearson, nor did they expect him to solicit 
former Aon customers during his employment at Midlands. 
There is evidence that the sales goals which Midlands sets for 
its employees could have been met by Pearson without solicita- 
tion of Aon customers. 

Dorenbach testified that she and Pearson began discuss- 
ing their mutual unhappiness at Aon during the summer of 
2001. On September 28, 2001, both Pearson and Dorenbach 
resigned from Aon and joined Midlands. Prior to resigning, 
both informed Aon customers with whom they worked that they 
would soon be leaving Aon. In some instances, they indicated 
that they would be employed by Midlands. Either just prior to 
or immediately after leaving, Pearson and Dorenbach helped 
customers prepare broker of record letters changing those cus- 
tomers’ affiliations from Aon to Midlands. Dorenbach testified 
that she and Pearson independently made the decision to leave 
Aon, but that after the decision was made, they coordinated the 
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time and date of their leaving. Dorenbach testified that Pearson 
was aware of her plans to leave Aon and was aware that she was 
contacting Aon customers and telling them of her plans prior to 
leaving. Pearson admitted that despite this knowledge, he did 
not inform anyone at Aon of Dorenbach’s plans. 

As employees of Midlands, both Pearson and Dorenbach 
were paid a commission of 50 percent of all revenues generated. 
Ultimately, 12 customers Pearson had served at Aon transferred 
their business to him at Midlands. Approximately 25 other Aon 
customers served by Dorenbach also transferred their business 
to her at Midlands. By January 2002, Midlands’ management 
was aware that most of Pearson’s business was being generated 
from former Aon customers. 


2. CASE No. S-07-034: Aon v. PEARSON 

Aon sued Pearson in the district court for Douglas County, 
alleging, inter alia, that he had breached the nonsolicitation 
agreement and breached his fiduciary duty. Pearson answered, 
denying Aon’s material allegations and specifically alleging 
that the nonsolicitation agreement was not enforceable by Aon. 
On cross-motions for summary judgment, the district court 
determined that the nonsolicitation agreement was valid and 
enforceable as an asset of A&A which became an asset of Aon 
following the merger. The court entered summary judgment for 
Aon on the issue of liability with respect to claims involving 
breach of the agreement. The court entered summary judgment 
in favor of Pearson with respect to Aon’s claim alleging breach 
of fiduciary duty. The matter proceeded to a bench trial on the 
issue of damages, and the court entered judgment in favor of 
Aon in the amount of $123,063. After both parties’ motions 
for new trial and motions to alter or amend the judgment were 
overruled, Pearson appealed, and Aon cross-appealed. That 
matter is before us as case No. S-07-034. 


3. CAsE No. S-06-1256: Aon v. MIDLANDS 
Aon filed an action in the same court against Midlands, 
alleging that by hiring Pearson with knowledge of the nonso- 
licitation agreement, it “unjustifiably and intentionally acted to 
interfere with, and to assist Pearson to breach” the agreement. 
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In its answer, Midlands asserted a general denial and, in an 
affirmative defense, alleged that it had relied on Pearson’s rep- 
resentation that “he had received a legal opinion that such Non- 
Solicitation Agreement was no longer valid or enforceable.” 
Pursuant to a stipulation of the parties, the court consolidated 
the case with Aon’s action against Pearson for both discovery 
and trial. At the consolidated trial, the court granted Midlands’ 
motion for a directed verdict at the close of Aon’s evidence 
and dismissed the action. Aon appealed, and Midlands cross- 
appealed. We moved this appeal and case No. S-07-034 to our 
docket pursuant to our statutory authority to regulate the case- 
loads of the appellate courts of this state.! 

Although the two appeals were argued separately, we address 
and resolve both in this opinion. 


Il. ASSIGNMENTS OF ERROR 

In case No. S-07-034, Pearson assigns, restated and con- 
solidated, that the trial court erred in (1) finding that the non- 
solicitation agreement was enforceable by Aon, (2) admitting 
the opinion of Aon’s expert witness on lost profits, (3) calculat- 
ing Aon’s net lost profits, and (4) failing to allow it to amend its 
answer to conform to the evidence. 

On cross-appeal in case No. S-07-034, Aon assigns that the 
trial court erred in (1) overruling its motion for summary judg- 
ment on the claim that Pearson breached his fiduciary duty as 
an officer of Aon, (2) dismissing its action against Pearson for 
breach of his fiduciary duty, (3) limiting its evidence of dam- 
ages to the 2-year period identified in the nonsolicitation agree- 
ment, and (4) calculating damages by counting certain expenses 
twice and using the wrong ratio of expenses to revenue to cal- 
culate net lost profits. 

In case No. S-06-1256, Aon assigns that the district court 
erred in (1) sustaining Midlands’ motion for directed verdict and 
(2) sustaining Midlands’ objection to Aon’s evidence of damages 
beyond the 2-year period of the nonsolicitation agreement. 

On cross-appeal in case No. S-06-1256, Midlands assigns that 
the trial court erred in (1) finding the nonsolicitation agreement 


' See Neb. Rev. Stat. § 24-1106(3) (Reissue 1995). 
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was enforceable under Nebraska law and (2) finding that Aon 
had standing to enforce the nonsolicitation agreement. 


IW. STANDARD OF REVIEW 

[1,2] Summary judgment is proper when the pleadings and 
evidence admitted at the hearing disclose no genuine issue 
regarding any material fact or the ultimate inferences that may 
be drawn from those facts and that the moving party is entitled 
to judgment as a matter of law.’ In reviewing a summary judg- 
ment, an appellate court views the evidence in the light most 
favorable to the party against whom the judgment was granted 
and gives such party the benefit of all reasonable inferences 
deducible from the evidence.* 

[3,4] In a bench trial of a law action, the trial court’s factual 
findings have the effect of a jury verdict and will not be dis- 
turbed on appeal unless clearly wrong.* The amount of damages 
to be awarded is a determination solely for the fact finder, and 
the fact finder’s decision will not be disturbed on appeal if it is 
supported by the evidence and bears a reasonable relationship 
to the elements of the damages proved. 

[5,6] A directed verdict is proper at the close of all the evi- 
dence only when reasonable minds cannot differ and can draw 
but one conclusion from the evidence, that is to say, when an 
issue should be decided as a matter of law.° The party against 
whom the verdict is directed is entitled to have every contro- 
verted fact resolved in his or her favor and to have the benefit 
of every inference which can reasonably be drawn from the 


? Erickson v. U-Haul Internat., 274 Neb. 236, 738 N.W.2d 453 (2007); Glad 
Tidings v. Nebraska Dist. Council, 273 Neb. 960, 734 N.W.2d 731 (2007). 

3 Sayah v. Metropolitan Prop. & Cas. Ins. Co., 273 Neb. 744, 733 N.W.2d 192 
(2007). 

4 Magistro v. J. Lou, Inc., 270 Neb. 438, 703 N.W.2d 887 (2005); Par 3, Inc. 
v. Livingston, 268 Neb. 636, 686 N.W.2d 369 (2004). 

> Poppe v. Siefker, 274 Neb. 1, 735 N.W.2d 784 (2007); Orduna v. Total 
Constr. Servs., 271 Neb. 557, 713 N.W.2d 471 (2006). 


® Bellino v. McGrath North, 274 Neb. 130, 738 N.W.2d 434 (2007); LeRette 
v. American Med. Security, 270 Neb. 545, 705 N.W.2d 41 (2005). 
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evidence.’ If there is any evidence which will sustain a finding 
for the party against whom the motion is made, the case may not 
be decided as a matter of law.® 


IV. ANALYSIS 


1. ENFORCEABILITY OF NONSOLICITATION AGREEMENT 

A legal issue common to both cases is whether the 1981 non- 
solicitation agreement between Pearson and A&A was enforce- 
able by Aon following Pearson’s resignation in 2001. To resolve 
this question, we must determine (1) whether, as the district 
court held, the agreement became an asset of Aon by virtue of 
the merger with A&A and, if so, (2) whether the agreement was 
reasonable with respect to the nature and scope of the restric- 
tions it imposed upon Pearson. 


(a) Effect of Merger 

Pearson and Midlands argue that A&A’s rights under the non- 
solicitation agreement were not assignable and that therefore, 
Aon had no right to enforce the agreement. Aon argues, and 
the district court held, that it acquired the right to enforce the 
agreement by operation of law as a result of the 1997 merger. 
The record includes documents pertaining to the merger which 
were received without objection. The “Agreement and Plan of 
Merger” expressly states that it is to be governed by the law of 
the State of Maryland, specifically the “General Corporation 
Law of the State of Maryland.” The receipt of this evidence 
placed Pearson on notice that Maryland law governed the 
merger, and we therefore take judicial notice of the law of 
that state.’ 

The merger agreement specifically provides that the “[m]erger 
shall have the effects set forth in Section 3-114 of the [Maryland 
statutes].” Under that statute, the assets of each party to the 
merger “transfer to, vest in, and devolve on the successor 


T Jackson v. Brotherhood’s Relief & Comp. Fund, 273 Neb. 1013, 734 N.W.2d 
739 (2007); Billingsley v. BFM Liquor Mgmt., 264 Neb. 56, 645 N.W.2d 791 
(2002). 


8 Td. 
° See Neb. Rev. Stat. §§ 25-12,101 to 25-12,107 (Reissue 1995). 
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without further act or deed.”!” “Assets” in this context are 
defined as “any tangible, intangible, real, or personal property 
or other assets, including goodwill and franchises.”!' Although 
no reported Maryland decision has applied these statutes to the 
question presented here, other state courts applying similar stat- 
utory language have concluded that a covenant not to compete is 
an asset which is transferred to and vests in the surviving entity 
of a merger by operation of law.'* In UARCO Inc. v. Lam,"* the 
applicable Hawaii statute provided that after a statutory merger, 
the surviving corporation possessed “‘all of the rights, privi- 
leges, immunities, and franchises.’” The court held that under 
this statute, a successor corporation could enforce a noncom- 
petition agreement entered into by the corporation acquired by 
merger. The court reasoned that although such agreements were 
not assignable under Hawaii law, the enforcement right of the 
successor corporation passed by operation of law. 

Similarly, in Corporate Exp. Office Products v. Phillips,'* the 
applicable statute provided that after a merger, “‘[t]he title to all 
real estate and other property, or any interest therein, owned by 
each corporation party to the merger is vested in the surviving 
corporation without reversion or impairment.’” Based on this 
language, the court concluded: 

[T]he surviving corporation in a merger assumes the right 
to enforce a noncompete agreement entered into with 
an employee of the merged corporation by operation of 
law, and no assignment is necessary. This is because in a 
merger, the two corporations in essence unite into a single 
corporate existence.'° 


10 See Md. Code Ann., Corps. & Assns. § 3-114(e) (LexisNexis 2007). 
See Md. Code Ann., Corps. & Assns. § 1-101(d) (LexisNexis 2007). 


"2 UARCO Inc. v. Lam, 18 F. Supp. 2d 1116 (D. Haw. 1998); Corporate 
Exp. Office Products v. Phillips, 847 So. 2d 406 (Fla. 2003); Alexander & 
Alexander, Inc. v. Koelz, 722 S.W.2d 311 (Mo. App. 1986). 


'3 UARCO Inc. v. Lam, supra note 12, 18 F. Supp. 2d at 1122. 


4 Corporate Exp. Office Products v. Phillips, supra note 12, 847 So. 2d at 
413. 


'S Td. at 414. 
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Likewise, in Alexander & Alexander, Inc. v. Koelz,'® the court 
reasoned that after a statutory merger, the surviving corpora- 
tion succeeded to all the rights and liabilities of the preceding 
corporation under the applicable statutes, and thus the survivor 
could enforce a noncompetition agreement. 

Pearson urges that we follow the reasoning of Smith, Bell & 
Hauck v. Cullins.'’ In that case, the Supreme Court of Vermont 
held that the purchaser of the assets of an insurance agency 
could not enforce an agreement not to compete between the for- 
mer owner and an employee. A Vermont statute provided that in 
the event of a transfer of assets by sale, merger, or consolidation 
of different corporate entities, the acquiring corporation “shall 
possess all the rights, privileges and benefits of the original 
corporation properly exercisable under the laws of [Vermont].”!® 
The court reasoned that because the agreement was personal 
to the original parties, it was incapable of effective assignment 
and therefore not “properly exercisable” by the new owner 
under Vermont law. We are not persuaded by this reasoning, 
primarily because the Vermont statute differs substantially from 
the Maryland statute which governs the effect of the corporate 
merger by which Aon acquired A&A. 

We agree with those cases which hold, under statutes similar 
to Maryland’s, that a covenant not to compete is an asset of a 
corporation which passes by operation of law to a successor 
corporation as the result of a merger, regardless of whether the 
agreement would otherwise be assignable. Accordingly, by vir- 
tue of the merger, Aon succeeded to A&A’s right to enforce its 
nonsolicitation agreement with Pearson. 


'6 Alexander & Alexander, Inc. v. Koelz, supra note 12. See, also, Equifax 
Services, Inc. v. Hitz, 905 F.2d 1355, 1361 (10th Cir. 1990) (holding 
that after merger, surviving corporation “automatically succeeds to the 
rights of the merged corporations to enforce employees’ covenants not to 
compete”). 


'7 Smith, Bell & Hauck v. Cullins, 123 Vt. 96, 183 A.2d 528 (1962). 


'8 Td. at 100, 183 A.2d at 531, citing Vt. Stat. Ann. tit. 11, §§ 161 and 165 
(1958). 
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(b) Scope and Reasonableness of Nonsolicitation Agreement 

[7] Approaching the issue of enforceability from a dif- 
ferent perspective, Midlands argues that the nonsolicitation 
agreement was unenforceable under Nebraska law because it 
imposes broader restrictions than our law permits. In determin- 
ing whether a covenant not to compete is valid, a court consid- 
ers whether the restriction is (1) reasonable in the sense that it 
is not injurious to the public, (2) not greater than is reasonably 
necessary to protect the employer in some legitimate interest, 
and (3) not unduly harsh and oppressive on the employee.'® 

[8-10] An employer has a legitimate business interest in pro- 
tection against a former employee’s competition by improper 
and unfair means, but is not entitled to protection against 
ordinary competition from a former employee.” To distinguish 
between “ordinary competition” and “unfair competition,’ we 
have focused on an employee’s opportunity to appropriate 
the employer’s goodwill by initiating personal contacts with 
the employer’s customers.”! Where an employee has substan- 
tial personal contact with the employer’s customers, develops 
goodwill with such customers, and siphons away the goodwill 
under circumstances where the goodwill properly belongs to 
the employer, the employee’s resultant competition is unfair and 
the employer has a legitimate need for protection against the 
employee’s competition.” 

The nonsolicitation agreement signed by Pearson did not 
prevent him from engaging in “ordinary competition” with Aon 
after leaving its employment. It only prevented him from busi- 
ness contacts with those customers with whom he had personal 
business dealings during the last 2 years of his employment 
with Aon. The agreement was properly focused on the legiti- 
mate purpose of protecting Aon’s goodwill with its customers. 


'9 Mertz v. Pharmacists Mut. Ins. Co., 261 Neb. 704, 625 N.W.2d 197 
(2001). 


- Professional Bus. Servs. v. Rosno, 256 Neb. 217, 589 N.W.2d 826 (1999); 
Moore v. Eggers Consulting Co., 252 Neb. 396, 562 N.W.2d 534 (1997). 


*1 See, id.; Boisen v. Petersen Flying Serv., 222 Neb. 239, 383 N.W.2d 29 
(1986). 


2 Td. 
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We conclude that the nonsolicitation agreement was reason- 
able in the sense that it is not injurious to the public, not 
greater than reasonably necessary to protect Aon’s legitimate 
interest in retaining the goodwill of its customers with whom 
Pearson dealt personally, and not unduly harsh and oppressive 
on Pearson. Accordingly, we conclude that the agreement was 
enforceable under Nebraska law. 


(c) Consideration 

Midlands also argues that the nonsolicitation agreement was 
invalid for lack of consideration. It notes that Pearson was 
already employed by A&A when he signed the agreement 
and that he did not receive any bonus or additional compen- 
sation for doing so. Midlands argues that Pearson’s contin- 
ued employment after signing the agreement did not constitute 
adequate consideration. 

[11] We need not address this specific argument, because 
we conclude that the nonsolicitation agreement recites other 
consideration. Generally, sufficient consideration for an agree- 
ment will be found if there is some benefit to one of the parties 
or a detriment to the other.*? In the nonsolicitation agreement, 
A&A undertook to pay severance compensation in the event 
that Pearson left its employment for reasons other than death, 
disability, or retirement. This undertaking constituted a benefit 
to Pearson and a detriment to A&A which would not otherwise 
have existed in their employment relationship. The fact that 
Pearson claims not to have received a severance payment fol- 
lowing termination does not alter the fact that A&A’s agreement 
to make such payment constituted valid consideration for the 
nonsolicitation agreement. 


(d) Summary 
For the reasons discussed, we conclude that the nonsolici- 
tation agreement between Pearson and A&A was valid under 
Nebraska law and that the right to enforce the agreement passed 
to Aon by operation of law when it acquired A&A by merger. 
It is undisputed that almost immediately upon leaving Aon’s 


3 Schuelke v. Wilson, 255 Neb. 726, 587 N.W.2d 369 (1998). 
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employment, Pearson became employed by Midlands and solic- 
ited business from Aon customers with whom he had personal 
business dealings within the last 2 years of his employment 
with Aon. Accordingly, the district court did not err in grant- 
ing partial summary judgment in favor of Aon as to Pearson’s 
liability for breach of the nonsolicitation agreement. 


2. DAMAGES 
Both Pearson and Aon assign error with respect to aspects of 
the district court’s calculation of damages. Because the issues 
are interrelated, we address them together. 


(a) General Principles 

[12-14] Certain general principles apply to Aon’s claimed 
loss of profits resulting from Pearson’s breach of the non- 
solicitation agreement. In a breach of contract case, the ulti- 
mate objective of a damages award is to put the injured party 
in the same position the injured party would have occupied if 
the contract had been performed, that is, to make the injured 
party whole.* One injured by a breach of contract is entitled to 
recover all its damages, including the gains prevented as well 
as the losses sustained, provided the damages are reasonably 
certain and such as might be expected to follow the breach.” 
While damages need not be proved with mathematical certainty, 
neither can they be established by evidence which is speculative 
and conjectural.”° 


(b) Damages Limited to 2-Year Period 
Aon assigns error to the district court’s determination that 
evidence regarding damages allegedly incurred more than 2 
years after Pearson’s breach of the nonsolicitation agreement 
would be speculative and irrelevant and, therefore, inadmis- 
sible. In response to this ruling, Aon made an offer of proof 


*4 Nebraska Nutrients v. Shepherd, 261 Neb. 723, 626 N.W.2d 472 (2001); 
Ruble y. Reich, 259 Neb. 658, 611 N.W.2d 844 (2000). 

°5 Nebraska Nutrients v. Shepherd, supra note 24; Gagne v. Severa, 259 Neb. 
884, 612 N.W.2d 500 (2000). 


26 J.D. Warehouse v. Lutz & Co., 263 Neb. 189, 639 N.W.2d 88 (2002); Home 
Pride Foods v. Johnson, 262 Neb. 701, 634 N.W.2d 774 (2001). 
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establishing that Aon has retained 95 percent of its customers 
each year since 2001 and that the losses caused by Pearson’s 
breach could be expected to occur at least through the year 
2005. The district court again ruled that evidence of damages 
beyond the 2-year period was speculative and inadmissible. It 
sustained Pearson’s objection to an offer of evidence showing 
Aon’s claimed lost profits in the years 2004 to 2006. 

[15] A trial court has the discretion to determine the rele- 
vancy and admissibility of evidence, and such determinations 
will not be disturbed on appeal unless they constitute an abuse 
of that discretion.*’? Pearson would have been free to solicit 
business from Aon customers after the 2-year restricted period, 
and there is evidence in the record that customers can change 
brokers whenever they choose to do so, without prior notice. 
We conclude that the district court did not abuse its discretion 
in holding that evidence of lost profits beyond the 2-year period 
was speculative and, therefore, irrelevant and inadmissible. 


(c) Testimony of Dennis R. Hein 

Dennis R. Hein is a certified public accountant who testified 
as an expert witness on behalf of Aon. Pearson assigns error by 
the district court in overruling his motion in limine and receiv- 
ing, over Pearson’s foundational objections, Hein’s opinions 
with regard to lost profits. 

Hein testified that he reviewed Aon’s financial documents 
for the years 2000 to 2002. He attempted to determine what 
revenues were taken away by Pearson during 2002 and 2003 
and what effect expenses had on those revenues. In calculat- 
ing expenses, he focused on those that he opined would vary 
directly with the production of business, including items such as 
entertainment, lodging, travel, public relations, postage, office 
supplies, and printing. He found that Aon’s average expense 
ratio for these variable items in the years 2000 to 2002 was 
3.72 percent of its revenues. To be conservative, he rounded this 
figure up to 6 percent. 


27 Karel v. Nebraska Health Sys., 274 Neb. 175, 738 N.W.2d 831 (2007); Green 
Tree Fin. Servicing v. Sutton, 264 Neb. 533, 650 N.W.2d 228 (2002). 
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To calculate the revenue lost when the Aon customers fol- 
lowed Pearson to Midlands, Hein looked at Aon’s average 
growth rate of 4.76 percent in the years 2000 to 2002. He 
rounded that number down to 4 percent, and then multiplied 
the total revenues generated to Aon in 2001 by the customers 
Pearson took to Midlands by that percentage. After determin- 
ing this sum, he subtracted 6 percent to represent the additional 
expenses Aon would have incurred in generating the revenue. 
His calculation resulted in a net lost profit to Aon in 2002 of 
$199,683. Hein conducted a similar analysis for 2003 and deter- 
mined that the 2003 lost profits were $207,671. Hein’s opinions 
with respect to lost profits were based upon a reasonable degree 
of professional certainty as a certified public accountant. 

On cross-examination, Hein testified that in performing his 
calculations, he considered all of Aon’s actual expenses. He 
essentially stated that Aon’s fixed costs would have remained 
the same with respect to the additional revenue, because Aon 
had employees capable of handling the increased revenue vol- 
ume. Thus, Hein reasoned that the only additional expenses 
Aon would have incurred in generating the income were 
those that he identified as accounting for 6 percent of the 
revenue generated. 

[16,17] Pearson argues that the trial court failed to properly 
perform its “gatekeeper” function and that Hein’s methodology 
was suspect because he failed to include all relevant expenses. 
We held in City of Lincoln v. Realty Trust Group™ that not every 
attack on expert testimony amounts to a claim under Daubert 
v. Merrell Dow Pharmaceuticals, Inc.,?? and Schafersman v. 
Agland Coop.*° Pearson’s motion in limine and objections dur- 
ing trial did not raise a Daubert/Schafersman issue. What 
Pearson really is asserting is an attack on the factual basis of 
the opinion, a criticism that goes to its weight, not its admis- 
sibility. The admission of expert testimony is ordinarily within 


°8 City of Lincoln v. Realty Trust Group, 270 Neb. 587, 705 N.W.2d 432 
(2005). 


2° Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579, 113 S. Ct. 
2786, 125 L. Ed. 2d 469 (1993). 


3° Schafersman v. Agland Coop, 262 Neb. 215, 631 N.W.2d 862 (2001). 
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the trial court’s discretion, and its ruling will be upheld absent 
an abuse of discretion.*! We conclude that the district court did 
not err in receiving Hein’s opinions regarding damages over 
Pearson’s objections. 


(d) Calculation of Damage Award 

Both Pearson and Aon assign error to the district court’s 
determination that Aon sustained damages in the amount of 
$123,063. Additional portions of the record bear on our review 
of this issue. 

To rebut Hein’s testimony, Pearson offered the expert tes- 
timony of David C. Riley, also a certified public accountant. 
Riley disagreed with Hein’s methodology and opined that the 
proper method of calculating damages was to consider Aon’s 
percentage increase in expenses during the years 2000 to 2002. 
According to Riley, Hein did not follow generally accepted prin- 
ciples of accounting and failed to properly calculate Aon’s lost 
profits. Riley calculated that in the years 2001 to 2003, Aon had 
an average net profit percent of 6.57 percent. When he applied 
that percentage to the revenues lost by Aon, he determined that 
Aon’s lost profits “attributable to” Pearson were $28,457. 

Pearson testified at trial that no more than 80 percent of the 
revenue he generated for Midlands in 2002 and 2003 came from 
former Aon customers. He had earlier testified in his deposition 
that approximately 75 percent of the revenue came from Aon 
customers. Evidence was received, without objection, detailing 
the amount of compensation Pearson received from Midlands 
in the years 2001 to 2003. An exhibit was received without 
objection which purported to show the revenue generated by 
Pearson for Midlands with respect to the customers Pearson had 
formerly serviced at Aon. 

In its order of judgment, the district court found that the “best 
evidence” of revenues actually lost to Aon due to Pearson’s 
actions was Pearson’s “testimony relative to his commissions 
while at Midlands.” The court therefore “reject[ed] opinions of 
the experts of the parties as to projected lost revenues and/or 


3! In re Trust of Rosenberg, 273 Neb. 59, 727 N.W.2d 430 (2007); Ford v. 
Estate of Clinton, 265 Neb. 285, 656 N.W.2d 606 (2003). 
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profits.” However, the court expressly accepted Hein’s opinion 
that Aon would have incurred additional expenses servicing the 
customers and that those expenses would equal 6 percent of the 
gross revenues generated by Pearson. The court also specifically 
found that as of January 1, 2002, Aon had sufficient personnel 
to service the customers that Pearson took to Midlands. 

The district court then calculated lost profits in a manner 
that differed from either method used by the parties’ experts. 
The court first determined the actual revenues lost to Aon. It 
reached this sum by multiplying Pearson’s actual compensa- 
tion for the years 2002 and 2003 by 2, based on the undisputed 
evidence that Pearson was paid 50 percent of all revenues he 
generated. Then, the court multiplied this sum by 80 percent, 
based on Pearson’s testimony that approximately 80 percent 
of the revenue he generated at Midlands came from former 
Aon customers. 

The court then multiplied the revenues lost by 6 percent to 
determine what additional expenses would have been incurred 
in generating those revenues. Once these numbers were deter- 
mined, the court (1) added the additional revenues into the 
actual operating revenues for Aon for the year in question, (2) 
added the additional expenses into the actual expenses incurred 
by Aon for the year in question, and (3) determined what the 
profit/expense ratio was for the year in question. After deter- 
mining this ratio, the court applied it to the additional revenues 
generated by Pearson and arrived at a lost profit figure of 
$53,958 for 2002 and a figure of $92,141 for 2003. Because 
the nonsolicitation agreement would have expired in September 
2003, the court reduced the 2003 amount by 25 percent and 
concluded that Aon’s total lost profits were $123,063. 

Both Aon and Pearson assert that the trial court erred in 
its calculations. Pearson argues that Hein’s 6-percent variable 
expense estimate was not based on the evidence, and Aon con- 
tends that the court erred in accessing the 6-percent variable 
twice. We conclude that neither is correct. There is evidence in 
the record to support Hein’s conclusion that Aon would only 
have incurred an additional 6 percent in “variable” expenses in 
generating the additional revenue. Hein gave a reasoned basis 
for his calculations, and the district court explicitly found that 
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Aon had personnel in place to service the additional revenue so 
that no allocation needed to be made for items such as salary and 
benefits. Based upon our review of the record, we find no merit 
in Pearson’s argument that the district court improperly calcu- 
lated expenses in arriving at its finding of lost net profits. 

[18] There is no precise formula for determining lost profits, 
and the only requirement in Nebraska is that the calculation 
be supported by some financial data which would permit an 
estimate of the actual loss to be made with reasonable certi- 
tude and exactness.** We conclude that the record is sufficient 
to support the method of calculating damages utilized by the 
district court. 


3. BREACH OF Fipuciary Duty CLAIM 

In its cross-appeal in case No. S-07-034, Aon assigns and 
argues that the district court erred in granting summary judg- 
ment in favor of Pearson on Aon’s claim that Pearson breached 
his fiduciary duty as an officer of Aon and in dismissing that 
claim. Aon contends that Pearson breached fiduciary duties 
of good faith and loyalty because he failed to alert Aon to 
Dorenbach’s plans to leave her employment with Aon and solicit 
some of its customers on behalf of Midlands. In Aon’s second 
amended petition, it alleged that Pearson planned both his and 
Dorenbach’s departure from Aon “in such a manner so as to 
solicit and divert customers of [Aon] prior to their termina- 
tion from employment.” The record is clear that these alleged 
breaches could not have occurred any earlier than June 2001, 
as that is the date that Pearson and Dorenbach first discussed 
leaving their positions at Aon. The district court did not disclose 
its reasons for granting Pearson’s motion for summary judgment 
on this issue. 

[19-21] Aon’s brief relies exclusively on Nebraska law. In 
Nebraska, an officer must comply with all applicable fiduciary 
duties when dealing with the corporation and its shareholders.* 
Nominal corporate officers, with no management authority, 


32 See Home Pride Foods v. Johnson, supra note 26. 


33 See, Trieweiler v. Sears, 268 Neb. 952, 689 N.W.2d 807 (2004); Anderson 
v. Bellino, 265 Neb. 577, 658 N.W.2d 645 (2003). 
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generally do not owe fiduciary duties to the corporation.** 
However, “an officer who participates in management of the 
corporation, exercising some discretionary authority, is a fidu- 
ciary of the corporation as a matter of law.” 

Pearson became a vice president of A&A in 1990 and 
assumed management duties at that time, which included man- 
agement of the company’s Lincoln office and later the Omaha 
office as well. His duties included supervising sales personnel, 
developing budgets, and hiring and firing employees. After the 
merger of A&A and Aon in 1997, Pearson was designated as a 
vice president of Aon by the company’s board of directors. He 
initially performed the same management duties for Aon. In 
March 2001, Aon relieved Pearson of all managerial duties, but 
he retained the title of vice president. 

The alleged breaches of Pearson’s fiduciary duty all occurred 
after March 2001. Thus, assuming that he owed fiduciary duties 
to Aon at the time he exercised managerial discretion, the issue 
before us is whether his fiduciary obligation continued when his 
managerial duties ceased. Restated, the question is, Was Pearson 
a fiduciary when he retained the title of a corporate officer but 
no longer exercised discretionary management authority? 

There is little legal authority on this issue. One court has 
adopted the general rule that once a fiduciary duty exists, it 
does not cease when managerial duties cease, noting “[e]ven 
when an officer loses power or authority, that officer still owes 
a fiduciary duty to the corporation. To divest himself or herself 
of the duty, the officer must resign the office.”*° We find this 
rule unpersuasive for two reasons. First, the authority cited in 


343 William Meade Fletcher, Fletcher Cyclopedia of the Law of Private 
Corporations § 837.50 (perm. ed., rev. vol. 2002 & Cum. Supp. 2007). See 
Neb. Rev. Stat. § 21-2099 (Reissue 1997). See, also, GAB v. Lindsey & 
Newsom Claim Services, 83 Cal. App. 4th 409, 99 Cal. Rptr. 2d 665 (2000), 
disapproved on other grounds, Reeves v. Hanlon, 33 Cal. 4th 1140, 95 P.3d 
513, 17 Cal. Rptr. 3d 289 (2004). 


35 GAB v. Lindsey & Newsom Claim Services, supra note 34, 83 Cal. App. 4th 
at 420-21, 99 Cal. Rptr. 2d at 672. See, § 21-2099; 3 Fletcher, supra note 
34, 


3° GAB y. Lindsey & Newsom Claim Services, supra note 34, 83 Cal. App. 4th 
at 421, 99 Cal. Rptr. 2d at 673. 
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support of this rule does not involve corporate officers and is 
distinguishable from the instant case.*” Second, the stated ration- 
ale for the rule is the agency principle of apparent authority, a 
principle that is not at issue in the instant case.** 

We are more persuaded by decisions from other jurisdictions 
holding that the existence of a fiduciary duty of an officer in 
a closely held corporation “depends on the ability to exercise 
the status which creates it.’*? These courts conclude that when 
a corporate officer loses managerial responsibilities, the cor- 
responding fiduciary duty ceases to exist.*? Although Aon is not 
a closely held corporation, we find that this rule is applicable 
to the facts of the instant case and is consistent with § 21-2099. 
Pearson exercised low-level, local management authority in a 
large corporation. This authority was taken away from him in 
March 2001, and at that point, he was simply one of hundreds 
of Aon vice presidents. At the time of Pearson’s alleged breach, 
he had no involvement in the management and operation of 
the corporation beyond his own production. We conclude that 
Pearson owed no fiduciary duty to Aon at the time the alleged 
breach of the duty occurred, and thus the district court properly 
granted summary judgment in his favor on this claim. 


4. Tortious INTERFERENCE WITH BUSINESS RELATIONSHIP 
[22] In case No. S-06-1256, Aon contends that the district 
court erred in directing a verdict in favor of Midlands on Aon’s 
claim that Midlands tortiously interfered with its contract with 
Pearson. To succeed on a claim for tortious interference with a 


37 Rader v. Thrasher, 57 Cal. 2d 244, 368 P.2d 360, 18 Cal. Rptr. 736 (1962) 
(referencing duties owed by attorney to client after client expresses disap- 
proval of attorney’s actions); Vai v. Bank of America, 56 Cal. 2d 329, 364 
P.2d 247, 15 Cal. Rptr. 71 (1961) (holding spouses owe reciprocal fiduciary 
duties with respect to undivided community property); Sime v. Malouf, 95 
Cal. App. 2d 82, 212 P.2d 946 (1949) (holding cojoint venturers owed each 
other fiduciary duties). 


38 See GAB v. Lindsey & Newsom Claim Services, supra note 34. 


»® J Bar H, Inc. v. Johnson, 822 P.2d 849, 861 (Wyo. 1991) (emphasis omit- 
ted). See Voss Engineering v. Voss Industries, 134 Il. App. 3d 632, 481 
N.E.2d 63, 89 Ill. Dec. 711 (1985). 


4° Td. 
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business relationship or expectancy, a plaintiff must prove (1) 
the existence of a valid business relationship or expectancy, (2) 
knowledge by the interferer of the relationship or expectancy, 
(3) an unjustified intentional act of interference on the part of 
the interferer, (4) proof that the interference caused the harm 
sustained, and (5) damage to the party whose relationship or 
expectancy was disrupted." 

We have concluded that the nonsolicitation agreement between 
Aon and Pearson was valid and enforceable, and there is no 
dispute that representatives of Midlands were made aware of 
the agreement prior to hiring Pearson in September 2001. By 
January 2002 at the latest, Midlands knew that Pearson was 
soliciting business on its behalf from customers he had served 
while employed by Aon. The key issue is whether the district 
court erred in determining that there was no evidence to support 
a finding that Midlands’ hiring and continued employment of 
Pearson with such knowledge constituted an “unjustified inten- 
tional act of interference.” 

[23] Factors to consider in determining whether interfer- 
ence with a business relationship is “improper” include: (1) 
the nature of the actor’s conduct, (2) the actor’s motive, (3) the 
interests of the other with which the actor’s conduct interferes, 
(4) the interests sought to be advanced by the actor, (5) the 
social interests in protecting the freedom of action of the actor 
and the contractual interests of the other, (6) the proximity or 
remoteness of the actor’s conduct to the interference, and (7) the 
relations between the parties.” 

“The issue in each case is whether the interference is 
improper or not under the circumstances; whether, upon 
a consideration of the relative significance of the fac- 
tors involved, the conduct should be permitted without 
liability, despite its effect of harm to another. The deci- 
sion therefore depends upon a judgment and choice of 
values in each situation. This Section states the important 
factors to be weighed against each other and balanced in 


41 See Macke v. Pierce, 266 Neb. 9, 661 N.W.2d 313 (2003), citing Huff v. 
Swartz, 258 Neb. 820, 606 N.W.2d 461 (2000). 


®” Macke v. Pierce, supra note 41. 
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atriving at a judgment; but it does not exhaust the list of 
possible factors.” 

[24] In this case, it is clear that Pearson contacted Midlands 
about employment and that Midlands neither solicited nor 
recruited Pearson. Pearson informed Midlands of the non- 
solicitation agreement, but at the same time, he told Midlands 
that his attorney had given him an opinion that the agreement 
was unenforceable. It is undisputed that Midlands did not 
expect or require Pearson to solicit customers he had served 
while employed by Aon and that he likely could have met the 
Midlands’ production expectations without doing so. From this 
record, the most that can be said is that Midlands hired an expe- 
rienced individual who sought employment and relied in good 
faith upon his representation that, according to his attorney, his 
nonsolicitation agreement with a prior employer was unenforce- 
able. In order to be actionable, interference with a business 
relationship must be both intentional and unjustified.“ Based 
upon our review of the record, we conclude that the district 
court did not err in determining that Aon presented no evidence 
to support a reasonable inference that Midlands intentionally 
and unjustifiably interfered with its contractual relationship 
with Pearson. 


V. CONCLUSION 
For the reasons discussed, we affirm the judgment of dis- 
missal in case No. S-06-1256. In case No. S-07-034, we affirm 
the award of damages in favor of Aon and affirm the partial 
summary judgment in favor of Pearson. 
AFFIRMED. 


‘8 Huff v. Swartz, supra note 41, 258 Neb. at 829, 606 N.W.2d at 468, quoting 
Restatement (Second) of Torts § 767, comment b. (1979). 


44 See Huff v. Swartz, supra note 41. 
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HEAVICAN, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCormack, and MILLER-LERMAN, JJ. 


WRIGHT, J. 
NATURE OF CASE 

The First National Bank of Unadilla, Countryside Bank 
(Bank), sought a judgment against Jack D. Betts, based on 
a guaranty Jack signed for a loan made to his son, Brad M. 
Betts. The Nemaha County Court entered judgment in favor 
of the Bank. Jack appealed to the district court for Nemaha 
County, which reversed the judgment of the county court. The 
Bank appeals. 


SCOPE OF REVIEW 

[1,2] The district court and higher appellate courts gener- 
ally review appeals from the county court for error appearing 
on the record. Stover v. County of Lancaster, 271 Neb. 107, 
710 N.W.2d 84 (2006). When a district court reverses a county 
court’s judgment and enters findings, a higher appellate court 
still reviews the county court’s judgment for errors appearing on 
the record. Thomas Lakes Owners Assn. v. Riley, 9 Neb. App. 
359, 612 N.W.2d 529 (2000). 

[3,4] When reviewing a judgment for errors appearing on 
the record, the inquiry is whether the decision conforms to the 
law, is supported by competent evidence, and is neither arbi- 
trary, capricious, nor unreasonable. Stover, supra. However, in 
instances when an appellate court is required to review cases for 
error appearing on the record, questions of law are nonetheless 
reviewed de novo on the record. Id. 


FACTS 

Brad received a loan for $6,200 from the Bank in November 
1995. At the time, Brad did not own real estate or have adequate 
assets to secure the loan, and Jack signed a guaranty for it. 
On April 27, 1996, Brad renewed the loan in the amount of 
$7,668.63, and Jack signed a guaranty for the renewal of the 
loan. Brad renewed the loan for a second time on July 21, 1998, 
in the amount of $11,951.71. The loan, referred to as ‘Note 
#8026,” indicated that the security for the loan was a 1988 
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Dodge pickup and a 1988 Ford Mustang. The guaranty Jack 
signed for Note #8026 is the subject of this action. 

On May 8, 2000, Brad and his wife, Elizabeth R. Betts, took 
out a loan from the Bank in the amount of $3,900. The loan, 
referred to as “Note #9200,” was not a renewal and was not 
guaranteed by Jack. Brad and Elizabeth were employed, and 
their combined annual income was $52,880. 

On May 15, 2000, Brad and Elizabeth were issued “Note 
#9224” in the amount of $19,418.26. The note was a renewal 
of Notes #8026 and #9200 and was secured by a deed of trust 
in a house in Lincoln, Nebraska. The note included $5,636.74 
owed on Note #8026, $6,751.51 of new funds, $3,911.75 owed 
on Note #9200, and $3,118.26 for credit disability and joint 
credit life insurance. 

Brad testified that the Bank’s vice president, Bruce Hassler, 
had told him a guaranty from Jack was not needed for Note 
#9224 because there was enough equity in the house and 
because Brad and Elizabeth were both employed. Hassler pre- 
pared a financial statement which indicated Brad and Elizabeth 
had a net worth of $23,568. Brad testified that Hassler sug- 
gested that Note #8026 from July 1998 and Note #9200 from 
May 8, 2000, be combined because there was sufficient equity 
in the home and the parties were employed. The deed of trust 
and second mortgage on the house were the collateral used by 
the Bank for Note #9224. Brad stated that Hassler said Brad 
and Elizabeth could demonstrate creditworthiness based on 
their income and equity. 

On December 17, 2003, the Bank received notification that 
Brad and Elizabeth’s house in Lincoln was to be offered at a 
trustee’s sale. After the Bank received no funds from the sale of 
the house, it sought to collect from Jack based on the guaranty he 
signed for Note #8026 in 1998. The Bank alleged that Jack owed 
$11,951.71 plus interest from and after August 8, 2002, the last 
date the Bank received a payment from Brad. The Bank claimed 
that Brad and Elizabeth’s failure to make payments constituted a 
breach of Notes #8026 and #9224 and the personal guaranty. 

In his answer, Jack asserted that the obligation under 
Note #8026 was terminated by Note #9224 and that Note 
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#9224 was based on Brad and Elizabeth’s assets, income, 
and creditworthiness. 

At trial in the county court, Hassler testified that Jack had 
previously signed guaranties for Brad which had been required 
because the collateral of the two vehicles given by Brad was not 
of sufficient value to cover the loans. Hassler stated that Note 
#8026 renewed a prior note and included credit for $2,445.96 
paid on a prior loan. Note #9200 was a bridge loan and was 
not an addition to or an extension of Note #8026. He said Note 
#9224 renewed Notes #8026 and #9200 and included additional 
funds of $6,751.51. Hassler said Note #9224 was intended to 
pay for home improvements to Brad and Elizabeth’s house 
in Lincoln. 

Hassler testified that at the time Note #9224 was executed, 
neither Brad nor Elizabeth met the Bank’s standard of credit- 
worthiness. Hassler claimed the Bank required that the 1998 
guaranty on Note #8026 executed by Jack remain in place 
because Brad had been slow to pay on prior notes and there was 
not enough collateral when the Bank was “in second position on 
the house” due to an existing mortgage. Hassler said Brad and 
Elizabeth never met the Bank’s standard of creditworthiness to 
authorize a new loan without a guaranty. Hassler testified that 
by March 2000, Brad had “corrected his overdrawn account.” 
Hassler said that to determine whether to grant Note #9224, he 
prepared and relied on a financial statement based on informa- 
tion provided by Brad and Elizabeth. The Bank understood 
that Brad planned to make improvements to the house which 
would place the Bank in a better position. Hassler said that of 
the $19,000 loaned to Brad and Elizabeth, Jack had guaranteed 
$12,000, so the Bank was at risk for $7,000. 

Jack testified that he guaranteed three loans between Brad 
and the Bank—in November 1995, April 1996, and July 1998. 
He did not know the terms and conditions of the July 1998 
loan before he executed the personal guaranty. On previous 
occasions, the Bank had always asked him to sign a new guar- 
anty to go along with a new note, but when Notes #9200 and 
#9224 were issued in May 2000, no one from the Bank con- 
tacted him. He said it was the Bank’s prior practice to notify 
him when Brad renewed a loan. He was not informed that 


FIRST NAT. BANK OF UNADILLA v. BETTS 669 
Cite as 275 Neb. 665 


the Bank intended to extend the guaranty on Note #8026 to 
Notes #9200 and #9224, and he took no action to revoke the 
1998 guaranty. 

The county court found that the guaranty for Note #8026 was 
an absolute unconditional continuing guaranty, which continued 
unless revoked or until full payment was made and all of Brad 
and Elizabeth’s indebtedness was discharged. The court found 
that Brad and Elizabeth did not meet the Bank’s standard of 
creditworthiness when they executed Note #9224. 

In entering judgment for the Bank, the county court found 
that the guaranty executed by Jack on Note #8026 was extended 
by Note #9224. The court found that a default on Note #9224 
occurred on December 17, 2003, when a notice of trustee’s sale 
was issued. The court held that Jack had not taken any action to 
revoke the 1998 guaranty and that he was therefore still liable 
on the guaranty. 

The county court concluded that the Bank was entitled to 
judgment on the limit of the guaranty in the principal sum of 
$11,951.71 plus interest at the rate specified in Note #9224 of 
10% percent from and after the last payment date of August 8, 
2002, for a total of $5,081.61 as of August 25, 2006. Judgment 
was entered for the Bank in the total sum of $17,033.32 with 
interest to accrue on the principal until paid in full. 

Jack appealed to the district court. The court found that the 
guaranty signed by Jack was not ambiguous or vague and that 
it was an absolute and unconditional guaranty to the Bank of 
the full and prompt payment when due of Note #8026, dated 
July 21, 1998, and any extensions, renewals, or replacements of 
it. However, contrary to the county court’s finding, the district 
court found that the guaranty continued only until there was full 
payment and discharge of the indebtedness evidenced in Note 
#8026, its extensions, renewals, or replacements. 

The district court concluded that under the terms of the 
guaranty, the indebtedness guaranteed by Jack did not include 
any obligations entered into between Brad and Elizabeth and 
the Bank after Brad and Elizabeth met the Bank’s standard 
of creditworthiness. This standard was based upon Brad and 
Elizabeth’s own assets and income. The court opined that the 
indebtedness guaranteed by Jack would not extend to Note 
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#9224 if Brad and Elizabeth met the Bank’s standard of credit- 
worthiness when Note #9224 was issued, even though it was a 
renewal of Note #8026. 

The district court found that the Bank failed to prove that Brad 
and Elizabeth did not meet the Bank’s standard of creditworthi- 
ness and that it was clear error for the county court to so find. 
The district court concluded that this failure required a finding 
that the indebtedness created by Note #9224 was not subject 
to Jack’s guaranty. It reversed the decision of the county court, 
entered judgment for Jack and against the Bank, and remanded 
the case to the county court for further proceedings. 


ASSIGNMENTS OF ERROR 

The Bank assigns as error: The district court erred and 
abused its discretion (1) in finding that the Bank failed to pro- 
vide sufficient evidence to show that Brad did not qualify for 
the May 15, 2000, note on his own creditworthiness and (2) in 
holding that Jack was no longer liable under the terms of the 
guaranty because the Bank failed to sufficiently define its stan- 
dard of creditworthiness. 


ANALYSIS 
The issue in this case is framed by the terms of the written 
guaranty signed by Jack on July 21, 1998. Jack guaranteed to 
the Bank the payment of Note #8026 and any extensions, renew- 
als, or replacements referred to as “indebtedness.” The guaranty 
provided that the term “indebtedness” shall not include “any 
obligations entered into between Borrower and Lender after the 
date” of the guaranty, including any extensions, renewals, or 
replacements of such obligations “for which Borrower meets 
the Lender’s standard of creditworthiness based on Borrower’s 
own assets and income without the addition of a guaranty.” The 
guaranty stated: 
No act or thing need occur to establish the liability of the 
[guarantor], and no act or thing, except full payment and 
discharge of all indebtedness, shall in any way exoner- 
ate the [guarantor] or modify, reduce, limit or release the 
liability of the [guarantor]. 
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... The liability of the [guarantor] shall be limited to a 
principal amount of $11,951.71 . . . plus accrued interest 
thereon.... 

As framed by the terms of the guaranty, the issue is whether 
Brad and Elizabeth were creditworthy at the time they signed 
Note #9224. If Brad and Elizabeth were creditworthy, we must 
consider whether Note #9224 absolved Jack of any of the liabil- 
ity described in the guaranty. 

[5-10] A guaranty is a contract by which the guarantor prom- 
ises to make payment if the principal debtor defaults. NEBCO, 
Inc. v. Adams, 270 Neb. 484, 704 N.W.2d 777 (2005). To 
determine the obligations of the guarantor, this court relies on 
general principles of contract and guaranty law. Jd. Because a 
guaranty is a contract, it must be understood in light of the par- 
ties’ intentions and the circumstances under which the guaranty 
was given. Jd. When the meaning of a guaranty is ascertained, 
or its terms are clearly defined, the liability of the guarantor is 
controlled absolutely by such meaning and limited to the pre- 
cise terms. Eagle Run Square II v. Lamar’s Donuts Internat., 15 
Neb. App. 972, 740 N.W.2d 43 (2007), citing Knox v. Cook, 233 
Neb. 387, 446 N.W.2d 1 (1989). The liability of the guarantor is 
not to be enlarged beyond the strict terms of the contract. Eagle 
Run Square I, supra, citing In re Estate of Fischer, 227 Neb. 
722, 419 N.W.2d 860 (1988). A guaranty, as any other contract, 
must be interpreted by reference to the entire document, with 
meaning and effect given to every part of the guaranty when- 
ever possible. Knox, supra. 


BRAD AND ELIZABETH MET STANDARD OF CREDITWORTHINESS 

The guaranty provided that the standard of creditworthiness 
was to be based on Brad’s “own assets and income without 
the addition of a guaranty.” There was no further definition of 
creditworthiness. The Bank’s own financial statement showed 
that Brad and Elizabeth had sufficient net worth to cover the 
debt owed to the Bank. The Bank also took a deed of trust on 
the home owned by Brad and Elizabeth. 

Based on the financial statement prepared by the Bank, Brad 
and Elizabeth’s net worth exceeded the amount of the new loan. 
The financial statement showed that Brad and Elizabeth had a 
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net worth of $23,568. His annual income was $30,000, and hers 
was $22,880. According to the financial statement, the home 
had a fair market value of $77,000 subject to a first mortgage 
of $63,500. The new note, #9224, included $9,550 of previous 
debt which was included on the liability side of the financial 
statement. In effect, the Bank was lending Brad and Elizabeth 
approximately $10,000 in new money. 

We conclude that the county court was clearly wrong in find- 
ing that Brad and Elizabeth did not meet the Bank’s standard 
of creditworthiness. The guaranty limited its creditworthiness 
requirement to the assets and income of the borrower, and there 
is no evidence to support the conclusion that Brad was not credit- 
worthy. The couple’s net worth exceeded the amount of the new 
loan, and about one-half of the existing debt was already listed 
on the liability side of the financial statement. 

On appeal, the Bank argues that its determination of credit- 
worthiness is a subjective standard which the Bank can employ. 
It asserts that “late payments and encumbrances are necessary 
factors in determining a borrower’s assets and income.” Brief 
for appellant at 14. However, the guaranty itself did not provide 
that the Bank could subjectively determine a borrower’s credit- 
worthiness. The guaranty specifically stated that the standard of 
creditworthiness was based on the borrower’s own assets and 
income without the addition of a guaranty. 

Based on this language, if the assets and income of the 
borrowers, Brad and Elizabeth, demonstrated creditworthiness, 
no guaranty would be needed. The Bank prepared a financial 
statement for Brad and Elizabeth that showed their net worth 
to be more than the amount of the note. In addition, the note 
included prior loan amounts that were also listed as liabilities in 
the financial statement. Thus, Brad and Elizabeth demonstrated 
their creditworthiness. 


LIABILITY OF JACK AS GUARANTOR 
Having determined that Brad and Elizabeth were creditwor- 
thy at the time they signed Note #9224, we proceed to consider 
whether the note released Jack from all liability. 
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When Note #9224 was signed, $5,636.74 remained on Note 
#8026, which was subject to Jack’s guaranty. If Brad and 
Elizabeth were not creditworthy when Note #9224 was exe- 
cuted, Jack’s liability on the guaranty would have increased to 
the guaranty’s limit of $11,951.71 principal, plus all interest 
that accrued thereon. The county court determined that Jack’s 
liability had been increased to $11,951.71 by Note #9224, and 
it entered judgment accordingly. 

The question is whether Note #9224, which included 
$5,636.74 of existing indebtedness covered by the guaranty, 
extinguished Jack’s liability because all new indebtedness was 
based upon Brad and Elizabeth’s creditworthiness. The guar- 
anty provided that if Brad entered into subsequent obligations 
for which he was creditworthy, then such obligations were not 
included as indebtedness of the guaranty. 

We conclude that Note #9224 did not relieve Jack of liability 
for the $5,636.74 which existed under the guaranty at the time 
Note #9224 was executed. Any new indebtedness would not 
be Jack’s responsibility under the guaranty because Brad and 
Elizabeth were creditworthy. The guaranty was not subject to 
any subsequent indebtedness for which Brad met the Bank’s 
standard of creditworthiness. 

However, the guaranty also provided that no act except 
full payment and discharge of all indebtedness shall release 
Jack’s liability under the guaranty. At the time Note #9224 was 
executed, existing indebtedness of $5,636.74 had not been paid. 
Thus, although no new indebtedness was subject to the guar- 
anty, Note #9224 did not discharge the existing liability. 

If we were to conclude that Note #9224 eliminated all 
liability under the guaranty, as the district court so deter- 
mined, we would have to ignore the provision of the guar- 
anty stating that no act except full payment and discharge of 
all indebtedness shall release the liability of the guarantor. 
The indebtedness of $5,636.74 has not been paid, and Jack 
remains liable for this amount plus accrued interest on such 
principal amount. Note #9224 did not increase the amount of 
the existing indebtedness, but $5,636.74 is still subject to the 
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guaranty, and as to this part of the debt, the Bank may look to 
Jack for payment. 


CONCLUSION 
The judgment of the district court is affirmed in part and in 
part reversed, and the cause is remanded with directions to enter 
judgment in favor of the Bank and against Jack in the amount 
of $5,636.74 plus interest from August 8, 2002. 
AFFIRMED IN PART, AND IN PART REVERSED 
AND REMANDED WITH DIRECTIONS. 


Goop SAMARITAN COFFEE COMPANY, A NEBRASKA 
CORPORATION, APPELLEE, V. LARUE DISTRIBUTING, 
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1. Arbitration and Award. Whether a stay of proceedings should be granted and 
arbitration required is a question of law. 

2. Judgments: Appeal and Error. When reviewing questions of law, an appellate 
court has an obligation to resolve the questions independently of the conclusion 
reached by the trial court. 

3. Arbitration and Award: Waiver: Appeal and Error. The legal determination of 
waiver of arbitration is reviewed de novo, and the factual findings underlying that 
ruling are reviewed for clear error. 

4. Federal Acts: Arbitration and Award: Contracts. The Federal Arbitration Act 
applies to contracts evidencing a transaction involving commerce. 

5. Federal Acts: Arbitration and Award: Intent: Words and Phrases. The phrase 
“evidencing a transaction” in the Federal Arbitration Act has been construed to 
include transactions involving interstate commerce even where the parties did not 
contemplate an interstate commerce connection. 

6. Arbitration and Award: Waiver: Presumptions: Intent. A waiver defense 
raised in the context of prior litigation- related activity is presumed to be decided 
by a court, rather than an arbitrator. And shifting of this issue to an arbitrator is 
only proper where there is clear and unmistakable evidence of such an intent in 
the parties’ arbitration agreement. 

7. Arbitration and Award: Waiver. There is a liberal federal policy favoring arbitra- 
tion; nevertheless, the right to arbitration may be waived. 

8. : ____. A party seeking arbitration may be found to have waived its right to 
arbitration if it (1) knew of an existing right to arbitration, (2) acted inconsistently 
with that right, and (3) prejudiced the other party by these inconsistent acts. 
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Appeal from the District Court for Douglas County: MARLON 
A. PoLk, Judge. Affirmed. 
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HEAVICAN, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCormack, and MILLER-LERMAN, JJ. 


GERRARD, J. 

Good Samaritan Coffee Company (Good Samaritan) filed a 
complaint against the defendants, alleging breach of contract 
and tortious interference with a business relationship. The con- 
tract at issue contained an arbitration clause. More than 3 years 
after Good Samaritan filed its original complaint, the defen- 
dants filed a motion to stay the case and compel arbitration. 
The district court denied the defendants’ motion, finding that 
the defendants had waived their right to arbitration by actively 
litigating the present case. The primary issue presented in this 
appeal is whether the question of waiver based on litigation 
activity should be decided by a court or an arbitrator. Because 
the district court correctly determined that this particular waiver 
question should be decided by a court rather than an arbitrator, 
we affirm. 


FACTS 

Good Samaritan is located in Omaha and Fremont, Nebraska, 
and is involved in the distribution of “green” or unprocessed 
coffee beans. Good Samaritan entered into several ““Green 
Coffee Contracts’” with LaRue Distributing, Inc., doing busi- 
ness as LaRue Coffee, wherein Good Samaritan agreed to pro- 
vide coffee beans to LaRue Distributing. 

The record reflects that in order for Good Samaritan to meet 
the requirements of these contracts, it must “purchase . . . 
green, raw, unprocessed coffee beans from sources outside of 
the continental United States” and have the beans shipped to 
Nebraska. Once Good Samaritan receives the beans, the beans 
are “roasted, blended[,] processed[,] and packaged and sold to 
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LaRue Coffee,” which in turn sells the products to various cus- 
tomers in other states. 

Each of the “‘Green Coffee Contracts’” contained a pro- 
vision incorporating the terms and conditions of a separate 
contract entitled “Green Coffee Association Contract Terms 
and Conditions.” This latter contract contains a section relat- 
ing to the arbitration of disputes. The section provides in rele- 
vant part: 

All controversies relating to, in connection with, or 


arising out of this contract . . . shall be settled by arbitra- 
tion in accordance with the “Rules of Arbitration” of the 
Green Coffee Association .... Arbitration is the sole rem- 


edy hereunder, and it shall be held in accordance with the 
law of New York State, and judgment of any award may 
be entered in the courts of that State, or in any other court 
of competent jurisdiction. 
With regard to “Time Limits for Arbitration,” the contract pro- 
vides that “‘[a]ll technical arbitrations must be filed within one 
(1) year of the date that the controversy arose.” 

In a letter dated May 28, 2002, LaRue Distributing terminated 
its relationship with Good Samaritan. On December 16, 2003, 
Good Samaritan filed a complaint against LaRue Distributing; 
Midwest Custom Roasting, Inc.; and Verlyn L'Heureux and 
Mark Wunderlich, individuals who are principals in LaRue 
Distributing and Midwest Custom Roasting (collectively 
LaRue). In its complaint, Good Samaritan alleged breach of 
contract and tortious interference with a business relationship. 
On April 7, 2004, Good Samaritan filed an amended complaint, 
attaching the terms-and-conditions contract. 

LaRue filed an answer and counterclaim on May 10, 2004, 
and filed an amended answer and counterclaim on March 6, 
2006. LaRue did not assert the right to compel arbitration as an 
affirmative defense in either of its answers. In its counterclaim, 
LaRue sought a judgment against Good Samaritan for $19,000 
that Good Samaritan allegedly owed LaRue. On January 5, 2007, 
nearly 3 years after Good Samaritan filed its original complaint, 
LaRue filed a motion to stay trial and compel arbitration. 

At the hearing on LaRue’s motion to stay trial and compel 
arbitration, counsel for LaRue asked the court “to take judicial 
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notice of the pleadings in this matter’ and of the exhibits 
attached to the pleadings. In response, the judge stated that 
the [cJourt will also note that at a motion for partial sum- 
mary judgment [hearing,] the [c]ourt took judicial notice 
of the [c]ourt file at that time, including the pleadings; and 
therefore, to the extent . . . a record is being made, the 
[c]ourt will again take judicial notice of the [c]Jourt file. 
Following the hearing, the district court entered an order deny- 
ing LaRue’s motion to stay trial and compel arbitration. 

In so doing, the court found that a court, rather than an arbi- 
trator, had authority to determine whether a party has waived 
its right to arbitration. The court then determined that under the 
facts of this case, LaRue had waived its right to arbitration. The 
court noted that since the time Good Samaritan filed its com- 
plaint, LaRue had exchanged pleadings, filed a counterclaim, 
engaged in years of discovery, and filed and received a ruling 
on its own motion for partial summary judgment. The court 
explained that LaRue’s conduct in this case evidenced LaRue’s 
“intent to litigate this matter before the [c]Jourt in lieu of arbitra- 
tion.” LaRue appealed. 


ASSIGNMENT OF ERROR 
LaRue’s sole assignment of error is that the district court 
erred in denying its motion to stay trial and compel arbitration. 


STANDARD OF REVIEW 
[1,2] Whether a stay of proceedings should be granted and 
arbitration required is a question of law.' When reviewing ques- 
tions of law, this court has an obligation to resolve the questions 
independently of the conclusion reached by the trial court.’ 


' Kelley v. Benchmark Homes, Inc., 250 Neb. 367, 550 N.W.2d 640 (1996), 
disapproved on other grounds, Webb v. American Employers Group, 268 
Neb. 473, 684 N.W.2d 33 (2004). 


> Reimers-Hild v. State, 274 Neb. 438, 741 N.W.2d 155 (2007). 
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[3] The legal determination of waiver of arbitration is reviewed 
de novo, and the factual findings underlying that ruling are 
reviewed for clear error.’ 


ANALYSIS 
Federal Arbitration Act Applies to Contracts at Issue. 

[4] We must first address whether the Federal Arbitration 
Act (FAA) applies to this case. The FAA created a body 
of federal substantive law that applies to certain arbitration 
agreements.° The FAA applies to a contract “evidencing a 
transaction involving commerce.”® “Commerce” as defined in 
the FAA includes “commerce among the several States.”’ The 
U.S. Supreme Court has given the FAA an expansive scope by 
broadly construing the phrase “‘a contract evidencing a trans- 
action involving commerce.’”® 

[5] The Court has held that the phrase “‘involving com- 
merce’” requires a broad interpretation in order to give effect to 
the FAA’s basic purpose, which is to put arbitration provisions 
on the same footing as a contract’s other terms.’ The Court has 
further explained that “the word ‘involving,’ like ‘affecting,’ 
signals an intent to exercise Congress’ commerce power to the 
full’’’ The statutory phrase “‘evidencing a transaction’” has 
been construed by the Court to include transactions involving 
interstate commerce even where the parties did not contemplate 
an interstate commerce connection.!! 


3 See, Lewallen v. Green Tree Servicing, L.L.C., 487 F.3d 1085 (8th Cir. 
2007); Thyssen, Inc. v. Calypso Shipping Corp., S.A., 310 F.3d 102 (2d Cir. 
2002). 


49 U.S.C. § 1 et seq. (2000). 


> See Cornhusker Internat. Trucks v. Thomas Built Buses, 263 Neb. 10, 637 
N.W.2d 876 (2002). 


6 OUS.C. § 2. 
7OUS.C.§ 1. 


8 Allied-Bruce Terminix Cos. v. Dobson, 513 U.S. 265, 277, 115 S. Ct. 834, 
130 L. Ed. 2d 753 (1995). 


° Td. 
10 Td. 
i Id. 
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Given this broad interpretation of the phrase “involving com- 
merce” in 9 U.S.C. § 2, it is clear that the contracts at issue in 
this case come within the scope of the FAA. The undisputed 
evidence in the record reflects that in order for Good Samaritan 
to meet its contractual obligations to LaRue, Good Samaritan 
had to purchase coffee beans from sources outside of the conti- 
nental United States. And once the coffee beans were purchased, 
the beans were shipped to Good Samaritan in Nebraska, where 
Good Samaritan processed and sold the beans to LaRue. Thus, 
the FAA applies and questions relating to LaRue’s motion to 
compel arbitration implicate federal law. 


Court Shall Decide Issue of Waiver Based on 
Litigation-Related Conduct. 

Next, we address whether a court or an arbitrator should 
decide if a party has waived its right to arbitrate when the 
waiver allegation is based on that party’s litigation-related 
activity. The U.S. Supreme Court, in Howsam v. Dean Witter 
Reynolds, Inc.,'? has set forth the rules that govern the allocation 
of functions between a court and an arbitrator. In that case, the 
Court held that the question whether an arbitration claim was 
barred by a 6-year limitations period embedded in the arbitra- 
tion rules under which the parties had agreed to arbitrate was 
an issue for the arbitrator and not for the court.'’ The Court 
acknowledged that “[t]he question whether the parties have sub- 
mitted a particular dispute to arbitration, i. e., the ‘question of 
arbitrability, is ‘an issue for judicial determination [u]nless the 
parties clearly and unmistakably provide otherwise.’’’!* 

The Court began its analysis by discussing the role of judges 
in resolving issues related to arbitration. The Court stated that 
““question[s] of arbitrability, ’’ which are presumptively for the 
court to decide, are limited to gateway disputes that the 

contracting parties would likely have expected a court to 
have decided . . . , where they are not likely to have thought 


 Howsam v. Dean Witter Reynolds, Inc., 537 U.S. 79, 123 S. Ct. 588, 154 L. 
Ed. 2d 491 (2002). 


3 Td. 
4 Td. at 83. 
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that they had agreed that an arbitrator would do so, and, 

consequently, where reference of the gateway dispute to 

the court avoids the risk of forcing parties to arbitrate a 

matter that they may well not have agreed to arbitrate.'° 
The Court noted that at least two types of question were pre- 
sumptively for a court to decide: first, “whether the parties are 
bound by a given arbitration clause,’ and second, “whether an 
arbitration clause in a concededly binding contract applies to a 
particular type of controversy.”'® 

On the other hand, “‘“‘procedural” questions which grow out 
of the dispute and bear on its final disposition’ are presump- 
tively not for the judge, but for an arbitrator, to decide.”'’ “So, 
too,” the Court continued, “the presumption is that the arbitrator 
should decide ‘allegation[s] of waiver, delay, or a like defense 
to arbitrability.”’'’ The Court stated that these are the types 
of question that “parties would likely expect that an arbitrator 
would decide.””” 

The Court concluded that the applicability of the 6-year 
limitations rule was a matter “presumptively for the arbitrator, 
not for the judge.””° The Court noted that the time limit rule in 
Howsam “closely resembles the gateway questions that th[e] 
Court has found not to be ‘questions of arbitrability.’”?! The 
Court explained that the arbitrators were “comparatively more 
expert about the meaning of their own rule” and were “com- 
paratively better able to interpret and to apply” the rule and that 
therefore, it was “reasonable to infer that the parties intended 
the agreement to reflect that understanding.” Moreover, the 


5 Td. at 83-84. 

16 Td. at 84. 

7 Td. (emphasis in original). 
18: Td. 

9 Td. 

20 Td. at 85. 


21 Td. See, e.g., Moses H. Cone Hospital v. Mercury Constr. Corp., 460 U.S. 1, 
103 S. Ct. 927, 74 L. Ed. 2d 765 (1983); John Wiley & Sons v. Livingston, 
376 U.S. 543, 84 S. Ct. 909, 11 L. Ed. 2d 898 (1964). 


22 Howsam v. Dean Witter Reynolds, Inc., supra note 12, 537 U.S. at 85. 
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Court reasoned that a goal of arbitration and judicial systems 
alike is “to secure a fair and expeditious resolution of the under- 
lying controversy.’*? And a law assuming an expectation that 
aligns decisionmakers with comparative expertise will further 
this goal.** 

In the present case, LaRue contends, relying on the Court’s 
statements relating to waiver in Howsam, that Good Samaritan’s 
waiver defense should be resolved by an arbitrator and not a 
court. Viewed in isolation, the Court’s statement in Howsam 
that “the presumption is that the arbitrator should decide 
‘allegation[s] of waiver, delay, or a like defense to arbitrabil- 
ity’” does provide general support for LaRue’s position here.” 
However, since the Court’s decision in Howsam, several courts 
have squarely addressed the issue now raised by LaRue in the 
present case. And these courts have persuasively concluded that 
when this language from Howsam is properly considered within 
the context of the entire opinion, it is clear that the Court was 
referring only to waiver, delay, or like defenses arising from 
noncompliance with contractual conditions precedent to arbitra- 
tion, such as the particular time limit rule at issue in Howsam, 
and not to claims of waiver based on active litigation in courts, 
as is the situation in the present case.” 

In finding that the question of waiver based on litigation 
conduct is a decision presumptively for a judge rather than an 
arbitrator, courts have noted that this type of determination has 
historically been made by the courts. For example, both the 
First and Third Circuit Courts of Appeal have explained that 
questions of waiver based on litigation conduct have long been 
decided by the courts. The First Circuit observed, in Marie v. 
Allied Home Mortgage Corp.,”’ that the “overwhelming weight 


3 Td. 
4 Td. 
5 Td. at 84. 


26 See, Ehleiter v. Grapetree Shores, Inc., 482 F.3d 207 (3d Cir. 2007); Marie 
v. Allied Home Mortgage Corp., 402 F.3d 1 (1st Cir. 2005); Parler v. KFC 
Corp., 529 F. Supp. 2d 1009 (D. Minn. 2008); Ocwen Loan Servicing, LLC 
v. Washington, 939 So. 2d 6 (Ala. 2006). 


27 Marie vy. Allied Home Mortgage Corp., supra note 26, 402 F.3d at 12. 
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of pre-Howsam authority . . . held that waiver due to litigation 
conduct was generally for the court and not for the arbitra- 
tor” to decide. And in Ehleiter v. Grapetree Shores, Inc.,”* the 
Third Circuit similarly concluded that “the Supreme Court did 
not intend its pronouncements in Howsam .. . to upset the 
‘traditional rule’ that courts, not arbitrators, should decide the 
question of whether a party has waived its right to arbitrate by 
actively litigating the case in court.” 

The statutory language of the FAA provides further sup- 
port for the holding that waiver based on litigation conduct 
be decided by a court, rather than an arbitrator. In the present 
case, LaRue filed a motion to stay trial and compel arbitration 
pursuant to 9 U.S.C. § 3. Under 9 U.S.C. § 3, a court is only 
permitted to stay a court action pending arbitration if “the appli- 
cant for the stay is not in default in proceeding with such arbi- 
tration.” And in this context, courts have generally interpreted 
the term “default” to include waiver.”? Thus, in cases where a 
stay is requested, the plain language of 9 U.S.C. § 3 appears 
to place a statutory command on courts to decide the issue of 
waiver themselves.*” 

Several other reasons persuade us to find that a court, as 
opposed to an arbitrator, should decide waiver issues due to 
litigation-related activities. As already noted, the Supreme Court 
in Howsam stressed the importance of considering the “com- 
parative expertise” of a decisionmaker when evaluating whether 
a court or arbitrator should be making the determination.*! 
When considering the “comparative expertise” of courts and 
arbitrators, it becomes clear that a court, not an arbitrator, is 
better suited to address questions of waiver based on litigation- 
related activity. 


8 Ehleiter v. Grapetree Shores, Inc., supra note 26, 482 F.3d at 217-18. 

° See, e.g., Marie v. Allied Home Mortgage Corp., supra note 26; Ivax Corp. 
v. B. Braun of America, Inc., 286 F.3d 1309 (11th Cir. 2002); MicroStrategy, 
Inc. v. Lauricia, 268 F.3d 244 (4th Cir. 2001); N&D Fashions, Inc. v. DHJ 
Industries, Inc., 548 F.2d 722 (8th Cir. 1976). 

30 See, Ehleiter v. Grapetree Shores, Inc., supra note 26; Marie v. Allied Home 
Mortgage Corp., supra note 26. 


3! Howsam vy. Dean Witter Reynolds, Inc., supra note 12, 537 U.S. at 85. 
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At the time the question of litigation-related waiver arises, 
the trial judge has already been directly involved in the course 
of the legal proceedings to that point and is better posi- 
tioned to determine whether such conduct amounts to a waiver 
under applicable law.*? And more fundamentally, given that 
“the inquiry into whether a party has waived its right to arbi- 
trate by litigating the case in court ‘heavily implicates “judi- 
cial procedures,”’” a “court should remain free to ‘control the 
course of proceedings before it and to correct abuses of those 
proceedings,’ rather than being required to defer to the findings 
[of] an arbitrator with no previous involvement in the case.” 
Furthermore, because the question of litigation-related waiver 
necessarily involves matters occurring in the judicial forum, it 
is reasonable to believe that the contracting parties would expect 
a court to decide whether one party’s actions before that court 
waived the right to arbitrate.** 

Finally, requiring that waiver claims due to litigation-related 
activity be sent to the arbitrator would be exceptionally inef- 
ficient.*° If such claims were presented to the arbitrator, and the 
arbitrator determined that the defendant had waived its right 
to arbitrate, then the cases would inevitably return to the court 
from which they began, without any progress’ having been 
made toward resolution of the underlying claims. Allowing 
courts to decide litigation-related waiver claims furthers a pri- 
mary purpose of the FAA, which is to permit speedy resolution 
of disputes.*° 

[6] Given the considerations of, among other things, com- 
parative expertise and judicial economy, we hold that a waiver 
defense raised in the context of prior litigation-related activity 
is presumed to be decided by a court, rather than an arbitra- 
tor. And shifting of this issue to an arbitrator is only proper 


* See Ehleiter v. Grapetree Shores, Inc., supra note 26. See, also, Marie v. 
Allied Home Mortgage Corp., supra note 26. 


3 Ehleiter v. Grapetree Shores, Inc., supra note 26, 482 F.3d at 218. 
4 See id. 
35 Marie v. Allied Home Mortgage Corp., supra note 26. 


© See, e.g., Dean Witter Reynolds Inc. v. Byrd, 470 U.S. 213, 105 S. Ct. 1238, 
84 L. Ed. 2d 158 (1985). 
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where there is “‘clea[r] and unmistakabl[e] evidence’” of such 
an intent in the parties’ arbitration agreement.*’ The arbitra- 
tion agreement at issue in this case fails to meet this standard. 
LaRue does not contend, nor does our review of the language in 
the arbitration agreement reveal, a clear and unmistakable intent 
to have an arbitrator decide the issue of waiver based on litiga- 
tion-related conduct. Accordingly, the question whether LaRue 
waived its right to arbitrate due to its participation in the present 
litigation was properly for the district court. 


LaRue Waived Its Right to Arbitrate. 

Having determined that it is for a court to decide whether 
LaRue waived its right to arbitration based on its active par- 
ticipation in the present litigation, we next address whether 
the district court erred in finding that LaRue waived its right 
to arbitrate. The legal determination of waiver of arbitration is 
reviewed de novo, and the factual findings underlying that rul- 
ing are reviewed for clear error.** 

[7,8] There is a liberal federal policy favoring arbitration, 
grounded in the FAA, which provides that contract provisions 
directing arbitration shall be enforceable in all but limited cir- 
cumstances.*’ Despite this strong federal policy favoring arbitra- 
tion, the right to arbitration may be waived.” A party seeking 
arbitration may be found to have waived its right to arbitration 
if it ““(1) knew of an existing right to arbitration; (2) acted 
inconsistently with that right; and (3) prejudiced the other party 
by these inconsistent acts.’”*’ Each of these factors strongly 
weighs in favor of a finding that LaRue has waived its right to 
arbitration in this case. 

LaRue does not contend, nor is there any evidence in the 
record to suggest, that LaRue was unaware of its right to 


37 First Options of Chicago, Inc. v. Kaplan, 514 U.S. 938, 944, 115 S. Ct. 
1920, 131 L. Ed. 2d 985 (1995). 


38 See, Lewallen v. Green Tree Servicing, L.L.C., supra note 3; Thyssen, Inc. v. 
Calypso Shipping Corp., S.A., supra note 3. 


° See Moses H. Cone Hospital v. Mercury Constr. Corp., supra note 21. 
49 Price v. Drexel Burnham Lambert, Inc., 791 F.2d 1156 (5th Cir. 1986). 
4. Kelly v. Golden, 352 F.3d 344, 349 (8th Cir. 2003). 
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arbitrate this dispute; indeed, LaRue now seeks to invoke that 
right. Nor is there any evidentiary basis explaining why LaRue 
failed to assert its right to arbitrate when it filed its answer 
in 2004 and amended answer in 2006. Accordingly, absent 
any evidence to the contrary, we cannot say that LaRue was 
unaware of its right to arbitrate. LaRue argues, however, that 
there is insufficient evidence in the record to indicate that it 
acted inconsistently with its right to arbitrate and no evidence 
that Good Samaritan was prejudiced. 

A party, however, acts inconsistently with its right to arbitrate 
if the party “‘“[s]ubstantially invoke[s] the litigation machin- 
ery” before asserting its arbitration right’ by failing to request 
a stay and fully adjudicating its rights.’*? A party is considered 
to have substantially invoked the litigation machinery when, 
for example, “it files a lawsuit on arbitrable claims, engages in 
extensive discovery, or fails to move to compel arbitration and 
stay litigation in a timely manner.’*’ The district court, in find- 
ing that LaRue acted inconsistently with its right to arbitrate, 
observed that over the course of this litigation, LaRue served 
three sets of written discovery on Good Samaritan, exchanged 
pleadings, filed a counterclaim, and filed and received an unfa- 
vorable ruling on a motion for partial summary judgment. 

LaRue does not deny that it engaged in the discovery proc- 
ess as set forth in the district court’s order or that it filed and 
received an unfavorable judgment on its motion for partial 
summary judgment. LaRue contends, however, that the record 
on appeal does not contain any evidence relating to the parties’ 
discovery activities or certain pretrial motions and that there- 
fore, the evidence is insufficient to support Good Samaritan’s 
allegation of waiver. 

LaRue is partially correct that the record on appeal does 
not include evidence addressing the parties’ discovery activi- 
ties. But, contrary to LaRue’s assertion, the record does show 
from the judge’s own comments that a motion for partial sum- 
mary judgment was filed by LaRue and overruled by the court. 
Notwithstanding the lack of evidence relating to the parties’ 


® Td. 
8 Lewallen v. Green Tree Servicing, L.L.C., supra note 3, 487 F.3d at 1090. 
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discovery activities, there is nonetheless sufficient evidence in 
the record to find that LaRue acted inconsistently with its right 
to arbitrate. 

Over 3 years passed between the time Good Samaritan filed 
its initial complaint and the time LaRue, at last, raised its motion 
to stay trial and compel arbitration. During this 3-year period, 
the record indicates that LaRue actively participated in the 
litigation. LaRue filed a counterclaim against Good Samaritan 
seeking to recover funds that Good Samaritan allegedly owed 
LaRue. Moreover, LaRue acted inconsistently with its right 
to arbitrate by filing a motion for partial summary judgment, 
requiring Good Samaritan to defend its claims on the merits and 
requesting resolution of the matter in a judicial forum. And it 
was not until after the court ruled against LaRue on its motion 
for partial summary judgment that LaRue ultimately filed its 
motion to compel arbitration. This conduct by LaRue evidences 
a clear intent to assent to the judicial resolution of the dispute 
and is entirely inconsistent with its right to arbitrate. 

The record also supports a finding that Good Samaritan was 
prejudiced by LaRue’s inconsistent acts. 

Prejudice can be substantive, such as when a party loses a 

motion on the merits and then attempts, in effect, to reliti- 

gate the issue by invoking arbitration, or [prejudice] can 

be found when a party too long postpones . . . invocation 

of [its] contractual right to arbitration, and thereby causes 

[its] adversary to incur unnecessary delay or expense.** 
Here, as already noted, LaRue did not file its motion to compel 
arbitration until after it had received an unfavorable ruling on 
its motion for partial summary judgment. Moreover, LaRue’s 
conduct had the inevitable effect of causing Good Samaritan 
to expend substantial time and resources in connection with 
this case. 

And to allow LaRue to now invoke its right to arbitra- 
tion after such an extensive delay would undercut the very 
rationale—speed and efficiency—that supports the strong pre- 
sumption in favor of arbitration in the first place.* The evidence 


44 Kramer v. Hammond, 943 F.2d 176, 179 (2d Cir. 1991). 


® See id. 
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in this record demonstrates the prejudice necessary to sup- 
port the district court’s ruling that LaRue has waived its right 
to arbitration. 

LaRue claims, however, that Good Samaritan was not preju- 
diced in this case because Good Samaritan allegedly did not 
have a right to initiate litigation in the first place. LaRue’s 
argument is based on the language in the contract discussing 
the time limits for initiating an arbitration claim. This provision 
provides, in relevant part, that “[a]ll technical arbitrations 
must be filed within one (1) year of the date that the controversy 
arose.” LaRue claims that because Good Samaritan filed its 
complaint more than 1| year after “the controversy arose,’ Good 
Samaritan would not be prejudiced by referring this matter to 
an arbitrator, because Good Samaritan failed to comply with 
this time limit and, therefore, did not have the right to initiate 
litigation in the first place. 

LaRue’s argument, however, assumes an incorrect premise. 
In order for LaRue’s argument to be valid, the assumption must 
be made that LaRue has not waived its right to arbitration. 
However, as discussed above, LaRue has waived its right to 
arbitrate Good Samaritan’s claims. Therefore, the contractual 
provision requiring that technical arbitrations be filed within 
1 year is irrelevant to our analysis. 

We conclude that LaRue has waived its right to arbitrate Good 
Samaritan’s claim because LaRue knew of its right to arbitrate 
and acted inconsistently with that right and because as a result, 
Good Samaritan was prejudiced. 


CONCLUSION 

The question whether a party has waived its right to arbitrate 

due to litigation-related activity is an issue presumptively for 

a court to decide and not an arbitrator. The district court did 

not err in determining that LaRue waived its right to arbitrate 

by actively participating in the underlying proceedings before 
the court. 

AFFIRMED. 
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SAM L. Moyer, APPELLEE, V. NEBRASKA DEPARTMENT 
OF Motor VEHICLES, APPELLANT. 
747 N.W.2d 924 


Filed May 9, 2008. No. S-07-884. 


1. Administrative Law: Motor Vehicles: Jurisdiction: Proof: Appeal and Error. 
Whether the sworn report of a law enforcement officer is sufficient to confer juris- 
diction of the Department of Motor Vehicles is a question of law, and an appellate 
court reaches a conclusion independent of that reached by the lower court. 

2. Administrative Law: Motor Vehicles: Licenses and Permits: Revocation: 
Affidavits: Words and Phrases. Sworn reports in administrative license revoca- 
tion proceedings are, by definition, affidavits. 

3. Affidavits: Words and Phrases. An affidavit is a written or printed declaration 
or statement of facts, made voluntarily, and confirmed by the oath or affirmation 
of the party making it, taken before a person having authority to administer such 
oath or affirmation. 

4. Affidavits: Proof: Public Officers and Employees. An affidavit must bear on its 
face, by the certificate of the officer before whom it is taken, evidence that it was 
any sworn to by the party making the same. 

5. :___. An affidavit does not require a notary to confirm the truth of the 
facts aed) in the affidavit; rather, the certificate, also known as a jurat, confirms 
only that the affiant appeared before the notary, attested to the truth of his or her 
statements, and signed the affidavit. 

6. Affidavits: Oaths and Affirmations: Police Officers and Sheriffs: Proof. Oaths 
to affidavits ordinarily are not required to be administered with any particular cere- 
mony, but the affiant must perform some corporal act before the officer whereby 
the affiant consciously takes upon himself or herself the obligation of an oath. The 
signature of the officer is a corporal act which is generally sufficient to meet the 
requirement of execution under oath. 
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INTRODUCTION 
The sole question presented by this appeal is whether the 
Nebraska Department of Motor Vehicles (DMV) had jurisdic- 
tion to revoke the driver’s license of Sam L. Moyer when the 
arresting officer was not placed under oath prior to signing 
the sworn report initiating the administrative license revoca- 
tion process. 


FACTS 

The underlying facts of this case are not in dispute. On 
February 9, 2007, Deputy Sheriff Thea Edmunds responded to 
a motor vehicle accident in Hamilton County, Nebraska. Upon 
arriving at the scene, Edmunds encountered Moyer. Edmunds 
detected the odor of alcohol on Moyer and requested that he 
take a preliminary breath test. Moyer refused. Moyer was then 
arrested for driving under the influence and was transported to 
the Hamilton County sheriff’s office, where he was asked to 
take a breath test. Moyer again refused. 

After Moyer refused to submit to the breath test, Edmunds 
filled out a sworn report pursuant to Neb. Rev. Stat. § 60-498.01 
(Reissue 2004). Edmunds completed the form, which provided 
in relevant part: 

The undersigned officer(s) hereby swear(s) that the 
above-named individual was arrested pursuant to Neb. 
Rev. Stat. § 60-6,197, and the reasons for the arrest are: 
I responded to an accident where. . . Moyer was the driver. 
A strong odor of alcohol came from his person. Moyer 
refused PBT as well as chem. test _of his breath from 
the DataMaster. 

Edmunds checked the box on the report which indicated that 
Moyer had “[rJefused to submit to the test.’ The report also 
contains Edmunds’ signature, as well as a notation stating that 
the signature was “acknowledged” before a notary public. This 
report was then forwarded to the DMV. 

Moyer requested an administrative hearing, which was held 
on March 5, 2007. At that hearing, Edmunds testified regarding 
the events surrounding Moyer’s arrest. The following exchange 
was had between Edmunds and Moyer’s counsel regarding 
Edmunds’ signature on the sworn report: 
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[Moyer’s counsel:] When you signed that copy, did [the 
notary public] place you under oath? .. . 


[Edmunds:] No. 

Q Now, when you signed that document, you didn’t 
— you weren’t acknowledging an oath either, were you? 
You were simply signing that in the presence of the notary, 
is that correct? 

A I guess ....I guess we take that for granted. I don’t 
know, but all she is stating is that that is my signature. 

Q Right. And there was nothing about your signing of 
that that indicated that you were going to take an oath. 
It’s simply that you were signing it in her presence, is 
that correct? 

A I believe so. 

Following the hearing, Moyer’s driver’s license was revoked. 
Moyer appealed the revocation to the district court, which 
reversed the revocation and ordered the DMV to reinstate 
Moyer’s license. The district court reasoned that “the sworn 
report was never sworn because the notary public did not put 
the arresting officer under oath.” As such, the district court con- 
cluded that the sworn report did not confer jurisdiction on the 
DMV to revoke Moyer’s license. The district court ordered the 
DMV to reinstate Moyer’s license. The DMV appeals. 


ASSIGNMENT OF ERROR 
On appeal, the DMV contends that the district court erred in 
finding that the report detailing Moyer’s arrest was not sworn 
under § 60-498.01 and was therefore insufficient to confer juris- 
diction on the DMV to revoke Moyer’s license. 


STANDARD OF REVIEW 
[1] Whether the sworn report of a law enforcement officer 
is sufficient to confer jurisdiction on the DMV is a question of 
law, and an appellate court reaches a conclusion independent of 
that reached by the lower court.! 


' See Betterman v. Department of Motor Vehicles, 273 Neb. 178, 728 N.W.2d 
570 (2007). 
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ANAYLSIS 
DMV’s Argument on Appeal. 

On appeal, the DMV contends that the district court erred 
in concluding that Edmunds needed to be placed under oath 
before signing the sworn report. The question presented by 
this assignment of error is whether a sworn report complied 
with § 60-498.01 and vested the DMV with jurisdiction when 
the arresting officer’s signature was “acknowledged” rather 
than “sworn.” 

[2-6] This court has previously noted that sworn reports in 
administrative license revocation proceedings are, by defini- 
tion, affidavits.* An affidavit is a written or printed declaration 
or statement of facts, made voluntarily, and confirmed by the 
oath or affirmation of the party making it, taken before a person 
having authority to administer such oath or affirmation.* An 
affidavit must bear on its face, by the certificate of the officer 
before whom it is taken, evidence that it was duly sworn to by 
the party making the same.* An affidavit does not, however, 
require a notary to confirm the truth of the facts stated in the 
affidavit; rather, the certificate, also known as a jurat, confirms 
only that the affiant appeared before the notary, attested to the 
truth of his or her statements, and signed the affidavit.* Oaths to 
affidavits ordinarily are not required to be administered with any 
particular ceremony, but the affiant must perform some corporal 
act before the officer whereby the affiant consciously takes upon 
himself or herself the obligation of an oath.° The signature of 
the officer is a corporal act which is generally sufficient to meet 
the requirement of execution under oath.’ 

In this case, Edmunds signed the report and the report was 
notarized. Edmunds testified that she signed the report in the 


> Hass v. Neth, 265 Neb. 321, 657 N.W.2d 11 (2003). 
3 Id. 

4 Td. 

5 See id. 


© See, Moore v. Peterson, 218 Neb. 615, 358 N.W.2d 193 (1984); State v. 
Howard, 184 Neb. 274, 167 N.W.2d 80 (1969). 


T See Moore, supra note 6. 
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presence of the notary. No other action was required by either 
Edmunds or the notary. The notary was not required to confirm 
the truth of the statements; the very fact that Edmunds signed 
the report in the presence of a notary and that her signature was 
in fact notarized was sufficient as an oath or affirmation. 

Moyer argues that Edmunds’ testimony indicates that at the 
time Edmunds signed the report, “she did not have any conscious 
notion that she was ‘swearing’ to the contents of the document 
or that she was taking an oath of any sort.’’ We disagree with 
Moyer’s characterization of Edmunds’ testimony. Moreover, we 
note that the report itself states that “[t]he undersigned officer(s) 
hereby swear(s) ....”’ Such is a clear and objective indication 
that Edmunds was aware at the time she signed the report that 
she was swearing to the contents of the report. 

We have previously addressed the converse argument to the 
one presented by this case. In In re Interest of Fedalina G.,° 
the State argued that a “poverty affidavit was defective because 
the acknowledgment recited that the affidavit was “subscribed 
and sworn’ to before the notary, and not ‘acknowledged.’” 
This court rejected that argument, concluding that an affida- 
vit was a written declaration made under oath and that the 
notary’s certificate “confirms that the affiant appeared before 
the notary, attested to the truth of his or her statements, and 
signed the affidavit.”'° 

We therefore conclude that the district court erred by finding 
that because the report stated the notary acknowledged Edmunds’ 
signature rather than swearing and subscribing that signature, 
the DMV lacked jurisdiction to revoke Moyer’s license. 


Moyer’s Purported Cross-Appeal. 

In his brief, Moyer argues that “Edmunds’ report did not 
contain sufficient reasoning to justify Edmunds’ request that 
Moyer submit to a test of his blood-alcohol level.’'' However, 


8 Brief for appellee at 8. 


° In re Interest of Fedalina G., 272 Neb. 314, 319, 721 N.W.2d 638, 643 
(2006). 


10 Td. 
" Brief for appellee at 13. 
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we decline to reach that argument, as Moyer failed to properly 
assert a cross-appeal in this case. Contrary to Neb. Ct. R. of 
Prac. 9D(4) (rev. 2006), Moyer’s brief fails to note any cross- 
appeal on the cover of his brief, nor is his argument set forth in 
a separate division of the brief. Moreover, his brief includes no 
assignments of error. 


CONCLUSION 
We conclude that the district court erred in finding that the 
DMV lacked jurisdiction to revoke Moyer’s license. We there- 
fore reverse the order of the district court and remand the cause 
with directions to reinstate the administrative revocation of 
Moyer’s driver’s license. 
REVERSED. 


Mary ELIZABETH WAGNER, APPELLEE, V. 
JAMES BRIAN WAGNER, APPELLANT. 
749 N.W.2d 137 


Filed May 16, 2008. No. S-06-427. 


1. Jurisdiction: Appeal and Error. A jurisdictional question which does not involve 
a factual dispute is determined by an appellate court as a matter of law. 

2. Courts: Appeal and Error. Regarding a question of law, the Nebraska Supreme 
Court reaches a conclusion independent of the determination reached by the 
Nebraska Court of Appeals. 

3. Final Orders: Appeal and Error. When multiple issues are presented to a trial 
court for simultaneous disposition in the same proceeding and the court decides 
some of the issues, while reserving other issues for later determination, the court’s 
determination of less than all the issues is an interlocutory order and is not a final 
order for the purpose of an appeal. 

4. Courts: Records. Trial courts, and the clerks of those courts, should not file 
stamp any court-issued document that is not meant to take legal effect. 

5. Judgments: Final Orders: Records. Court-issued findings that direct a party to 
prepare a final order memorializing those findings, and to submit that order to an 
opposing party for approval before submitting it to the court, are not a final deter- 
mination of the rights of the parties and do not become a final order or judgment 
if file ae 

6. : ____. There must first be a final determination of the rights of the 
partes before there is a judgment to be either rendered or entered. 

7. Courts: Appeal and Error. Upon reversing a decision of the Nebraska Court of 
Appeals, the Nebraska Supreme Court may consider, as it deems appropriate, some 
or all of the assignments of error the Court of Appeals did not reach. 
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Petition for further review from the Court of Appeals, Irwin, 
SteEvERS, and Moore, Judges, on appeal thereto from the District 
Court for Hall County, James D. Livincston, Judge. Judgment 
of Court of Appeals reversed, and cause remanded for further 
proceedings. 


Riko E. Bishop, of Perry, Guthery, Haase & Gessford, P.C., 
L.L.O., for appellant. 


Kevin A. Brostrom and Stacie A. Goding, of Lauritsen, 
Brownell, Brostrom, Stehlik, Myers & Daugherty, P.C., L.L.O., 
for appellee. 


HEAVICAN, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCormack, and MILLER-LERMAN, JJ. 


GERRARD, J. 

The question presented in this appeal is whether the trial 
court’s file-stamped letter memorandum to the parties, direct- 
ing the plaintiff to prepare a final decree, was itself a final 
judgment.' The Nebraska Court of Appeals determined that it 
was, and dismissed an appeal taken after the entry of the final 
decree, reasoning that the notice of appeal was untimely.* 

This case illustrates why trial courts should take care to 
ensure that regardless of how a final judgment is prepared, only 
the signed final order is filed with the clerk of the court.? The 
clerk should not file stamp any document prepared by the trial 
court that is not a court order intended to have legal effect. But 
a filing that does not finally dispose of a case does not become 
a final, appealable order just because it is file stamped, and 
the trial court’s order in this case was clearly not meant to be 
a final determination of the rights and liabilities of the parties. 
Therefore, we conclude that the letter in this case was not a 
final, appealable order, and reverse the decision of the Court 
of Appeals. 


' See Neb. Rev. Stat. § 25-1301 (Cum. Supp. 2006). 


> See Wagner v. Wagner, 16 Neb. App. 328, 743 N.W.2d 782 (2008), citing 
Neb. Rev. Stat. § 25-1912 (Cum. Supp. 2006). 


3 See Hosack v. Hosack, 267 Neb. 934, 678 N.W.2d 746 (2004). 
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PROCEDURAL HISTORY 

This case began with Mary Wagner’s petition to dissolve her 
marriage to James Wagner. The parties reached an agreement 
on child custody and support, and other miscellaneous issues, 
but the case proceeded to trial on the valuation and division of 
the marital estate, alimony, and attorney fees. Trial was held on 
August 22 and December 7, 2005. 

A letter from the trial judge dated January 10, 2006, was 
sent to the parties, and file stamped on January 11. The letter 
stated that “[b]y this letter I am rendering decision on the trial 
of this matter.’ The letter directed Mary’s counsel to draft a 
decree incorporating the judge’s findings, submit it to James’ 
counsel for approval, and then submit it to the court. The letter 
incorporated the previous stipulation of the parties as to child 
custody, and made several specific findings with respect to 
the valuation and division of the marital estate. The letter also 
awarded alimony and attorney fees. But the letter did not make 
any jurisdictional findings with respect to the dissolution of the 
marriage,’ nor did it make the required finding that the marriage 
was irretrievably broken.° And the letter did not, in point of fact, 
order the marriage dissolved. 

Instead, as directed by the court, a decree of dissolution 
was prepared by Mary’s counsel, and approved as to form by 
James’ counsel. That decree, which included the necessary 
jurisdictional findings and actually dissolved the marriage, was 
rendered by the trial court on February 7, 2006. James filed a 
timely motion for new trial and to alter or amend the judgment. 
On March 14, the court overruled the motion for new trial, but 
amended the judgment to expressly provide that the alimony 
award would terminate on the death of either party. On April 12, 
James filed his notice of appeal. 

The Court of Appeals dismissed James’ appeal.° The Court of 
Appeals found that the trial court’s letter was “a written, signed 
document which set forth the court’s determination of all issues 


4+ See Neb. Rev. Stat. § 42-349 (Reissue 2004). 
> See Neb. Rev. Stat. § 42-361 (Reissue 2004). 


® See Wagner, supra note 2. 
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presented for resolution. In that document, the court specifically 
indicated that it was ‘rendering decision on the trial of this mat- 
ter.’”’ The Court of Appeals determined that the letter operated 
to render judgment, “because it was a written, signed notation 
of the relief granted or denied,” and had been entered when it 
was file stamped by the clerk of the court.’ Thus, the Court of 
Appeals determined that the letter was a final judgment. And 
neither a timely notice of appeal, nor a timely tolling motion, 
had been filed with respect to the letter. Therefore, the Court 
of Appeals concluded that James’ appeal was untimely, and 
dismissed the appeal.’ 

James filed a petition for further review, which we granted. 
The appeal was submitted without oral argument, pursuant to 
Neb. Ct. R. of Prac. 11B(1) (rev. 2006). 


ASSIGNMENT OF ERROR 
James assigns, restated, that the Court of Appeals erred in 
dismissing his appeal for lack of jurisdiction. 


STANDARD OF REVIEW 
[1,2] A jurisdictional question which does not involve a 
factual dispute is determined by an appellate court as a matter 
of law.'® And regarding a question of law, we reach a conclu- 
sion independent of the determination reached by the Court 
of Appeals."! 


ANALYSIS 
Section 25-1301(1) defines a judgment as “the final determi- 
nation of the rights of the parties in an action.” And an order 
entered by a court may affect a substantial right and be subject 
to review as a final order although it could not or need not be 


7 Td. at 334, 743 N.W.2d at 786. 
8 See, id. at 335, 743 N.W.2d at 786; § 25-1301(3). 
° See id. 


'0 State ex rel. Bruning v. R.J. Reynolds Tobacco Co., ante p. 310, 746 N.W.2d 
672 (2008). 


"Liming v. Liming, 272 Neb. 534, 723 N.W.2d 89 (2006). 
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properly denominated a judgment.'* Section 25-1301(3) also 
explains how a final judgment or order is rendered by a court: 
“The entry of a judgment, decree, or final order occurs when 
the clerk of the court places the file stamp and date upon the 
judgment, decree, or final order.’ And “[f]lor purposes of deter- 
mining the time for appeal, the date stamped on the judgment, 
decree, or final order shall be the date of entry.” 

The problem in this case is that the trial court’s letter memo- 
randum was signed and file stamped, which is all that § 25-1301 
requires for the court to render a judgment. Thus, the question 
presented is whether the trial court’s file-stamped letter memo- 
randum was a final judgment. We have recently decided two 
cases addressing similar issues, and a review of those cases is 
essential to our analysis of the instant case. 

In Hosack yv. Hosack,' the district court entered a file- 
stamped journal entry in which the court dissolved the parties’ 
marriage, divided the marital estate, and awarded alimony. The 
journal entry provided that a decree was to be prepared by coun- 
sel, provided to opposing counsel for review, and “‘presented 
to the Court for signature no later than November 15, 2002.’’’!* 
The decree was prepared and entered, and an appeal was taken. 
The Court of Appeals summarily dismissed the appeal, finding 
it was untimely because it was not taken within 30 days of the 
file-stamped journal entry, which the Court of Appeals deter- 
mined to be a final, appealable order.'* 

On further review, we reversed, finding that the journal 
entry “left certain matters unresolved.”'® We noted that in the 
journal entry, “counsel was directed to advise the district court 
by written motion if the court had failed to rule on any mate- 
rial issue presented.”'’ And we noted that “[t]he journal entry 


1 See, Neb. Rev. Stat. § 25-1902 (Reissue 1995); State v. Loyd, 269 Neb. 762, 
696 N.W.2d 860 (2005). 


Hosack, supra note 3. 

4 Td. at 936, 678 N.W.2d at 750. 

'S: Hosack v. Hosack, 11 Neb. App. Ixxiii (No. A-02-1405, May 30, 2003). 
'6 Hosack, supra note 3, 267 Neb. at 939, 678 N.W.2d at 752. 

Td: 
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contemplated that the decree was to be prepared for opposing 
counsel’s review ... 2’!8 Therefore, we concluded that “the 
journal entry was not the final determination of the rights of the 
parties in this action.”"” 

We also took the opportunity to expressly disapprove of 
the practice of a trial court’s filing of a journal entry which 
describes an order that is to be entered at a subsequent date, 
explaining that confusion “‘can be avoided if trial courts will, 
as they should, limit themselves to entering but one final deter- 
mination of the rights of the parties in a case.’”*? We expressly 
directed that “[o]nly the signed final order should be filed with 
the clerk of the court.”?! 

Then, in City of Ashland v. Ashland Salvage,” we again 
faced a file-stamped journal entry followed by a subsequent 
order. But the situation was distinguishable from Hosack, in 
that the plaintiff in City of Ashland sought both declaratory and 
injunctive relief. The journal entry disposed of the entire merits 
of the case, but directed the plaintiff to prepare an “‘Order of 
Permanent Injunction’” that the court entered later.** Because, 
unlike Hosack, the journal entry in City of Ashland disposed 
of all claims, it was a final, appealable order. And because the 
notice of appeal in City of Ashland had been taken from the 
journal entry and not the subsequent permanent injunction, we 
concluded we had jurisdiction over the appeal.” 

In the present case, as set forth in more detail above, the trial 
court sent a letter to counsel, setting forth the court’s determi- 
nation of several of the issues presented for resolution. The 
letter was, however, file stamped by the clerk of the court. The 


18 Td. 
'9 Td. at 939-40, 678 N.W.2d at 752. 


20 Td. at 940, 678 N.W.2d at 752, quoting Federal Land Bank v. McElhose, 222 
Neb. 448, 384 N.W.2d 295 (1986). 


21 Td. at 940, 678 N.W.2d at 753. 


2 City of Ashland y. Ashland Salvage, 271 Neb. 362, 711 N.W.2d 861 
(2006). 


3 Td. at 366, 711 N.W.2d at 866. 
aT; 
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letter directed counsel for one of the parties to prepare another 
document and present it to opposing counsel for approval as 
to form. The Court of Appeals concluded that the letter was a 
final, appealable order, and dismissed the appeal.” 

The Court of Appeals, however, erred in two respects. First, 
the letter had not disposed of all the issues presented by the 
pleadings. Most pertinently, the letter had not found that the 
matriage was irretrievably broken, or dissolved the marriage. 
Section 42-361(1) requires, even if the issue is uncontested, 
that “the court, after hearing, shall make a finding whether the 
marriage is irretrievably broken.” In this case, the trial court’s 
letter had not addressed the most fundamental issue presented 
by the case: whether the marriage should be dissolved. It could 
not have been rendered as a final judgment within the meaning 
of § 25-1301. 

[3] But just as important is the fact that, as in Hosack,”® 
the trial court’s letter was written only in contemplation of a 
decree to be entered later. In this regard, our decision in Dawes 
v. Wittrock Sandblasting & Painting’ is instructive. In Dawes, 
the problem was that the trial judge’s final order had failed to 
expressly discuss certain matters presented by the pleadings. We 
noted the well-established proposition that when multiple issues 
are presented to a trial court for simultaneous disposition in 
the same proceeding and the court decides some of the issues, 
while reserving other issues for later determination, the court’s 
determination of less than all the issues is an interlocutory order 
and is not a final order for the purpose of an appeal.** But we 
found the situation in Dawes distinguishable, because the issues 
not discussed were not reserved for later determination. 

Instead, in Dawes, no issues were reserved for further deter- 
mination, and it was “apparent, from an examination of the 


°5 See Wagner, supra note 2. 
© Hosack, supra note 3. 


27 Dawes v. Wittrock Sandblasting & Painting, 266 Neb. 526, 667 N.W.2d 167 
(2003), disapproved in part on other grounds, Kimminau v. Uribe Refuse 
Serv., 270 Neb. 682, 707 N.W.2d 229 (2005). 

28 See, id.: Huffman v. Huffman, 236 Neb. 101, 459 N.W.2d 215 (1990); Hamm 
v. Champion Manuf: Homes, 11 Neb. App. 183, 645 N.W.2d 571 (2002). 
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award and the procedural posture of the case,” that the order 
was intended to serve as a final adjudication of the rights and 
liabilities of the parties.” “As a practical matter, the substantial 
effect of the judgment was to dispose of the entire case, end the 
litigation, and leave nothing for the court to do.”*” Therefore, we 
found that the judge had rendered a final, appealable order.*! 

Those principles are applicable here, but they lead to the 
opposite conclusion. Here, the court’s direction to counsel to 
prepare a final decree, and submit that decree for approval to 
opposing counsel and then the court, clearly indicates that the 
letter was not intended to be the court’s final adjudication of the 
rights and liabilities of the parties. As in Hosack,* the court’s 
preliminary findings contemplated that the decree was to be 
prepared for opposing counsel’s review and were not the final 
determination of the rights of the parties. And City of Ashland* 
is distinguishable, because in that case, the trial court’s journal 
entry was a complete adjudication of all the issues presented, 
and the subsequent injunction was merely an order to enforce 
the terms of the previously entered final judgment. Such orders, 
entered in an action after judgment, are not uncommon in 
Nebraska law, and do not affect the status of the final judgment 
they are intended to enforce.** 

[4] Because of the potential for confusion, trial courts should 
be very careful if they decide to inform the parties of their find- 
ings before entering a final judgment. In particular, trial courts, 
and the clerks of those courts, should not file stamp any court- 
issued document that is not meant to take legal effect. Instead, 
“the trial court should notify the parties of its findings and inten- 
tions as to the matter before the court by an appropriate method 


?° Dawes, supra note 27, 266 Neb. at 536, 667 N.W.2d at 180. 
° Td. at 537, 667 N.W.2d at 180-81. 
31 Id, 


32 


w 


Hosack, supra note 3. 
City of Ashland, supra note 22. 
4 See, e.g., Blaine v. Blaine, ante p. 87, 744 N.W.2d 444 (2008); Heathman v. 


Kenney, 263 Neb. 966, 644 N.W.2d 558 (2002); § 25-1902. Compare Koziol 
v. Koziol, 10 Neb. App. 675, 636 N.W.2d 890 (2001). 


33 
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of communication” without file stamping any document.** And 
only the signed final order should be filed with the clerk of 
the court.*° 

Although we have said these things before, the problem 
keeps recurring. It is absolutely essential that trial court judges 
consider this problem, discuss it with their court clerks, and 
review their procedures for communicating with the parties and 
preparing and entering final orders, so that it does not happen 
again. The courts of this state should not be procedural mine- 
fields for unwitting litigants. 

[5,6] Nonetheless, we also hold that court-issued findings that 
direct a party to prepare a final order memorializing those find- 
ings, and to submit that order to an opposing party for approval 
before submitting it to the court, are not a final determination of 
the rights of the parties and do not become a final order or judg- 
ment if file stamped. To the extent that the Court of Appeals’ 
majority opinion in Peterson v. Peterson*’ provides otherwise, 
it is disapproved. Instead, we agree with the dissenting opinion 
in Peterson, that “there [must] first be a final determination of 
the rights of the parties before there is a judgment to be either 
rendered or entered’”’ and that in circumstances such as these, 
the court’s preliminary findings “are not the final determination 
of the rights of the parties and the final determination will be 
made only after counsel prepares a decree in conformance with 
the findings, submits the same to opposing counsel for approval, 
and then to the court for rendition and entry.’** 

[7] Therefore, we conclude that James’ assignment of error 
has merit, and the Court of Appeals erred in dismissing his 
appeal. Upon reversing a decision of the Court of Appeals, 
we may consider, as we deem appropriate, some or all of the 
assignments of error the Court of Appeals did not reach.” But 


35 See Hosack, supra note 3, 267 Neb. at 940, 678 N.W.2d at 752-53. Accord 
City of Ashland, supra note 22. 


36 Id. 
37 Peterson v. Peterson, 14 Neb. App. 778, 714 N.W.2d 793 (2006). 


38 Td. at 787-88, 714 N.W.2d at 800 (Irwin, Judge, dissenting) (emphasis in 
original). 


© See Hosack, supra note 3. 
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due to its jurisdictional conclusion, the Court of Appeals did 
not reach any of James’ assignments of error, and we conclude 
that under these circumstances, it is appropriate for the Court of 
Appeals to consider James’ arguments in the first instance.*° 


CONCLUSION 
Based on the foregoing reasoning, we reverse the decision 
of the Court of Appeals, and remand the cause to the Court of 
Appeals for consideration of the merits of James’ appeal. 
REVERSED AND REMANDED FOR 
FURTHER PROCEEDINGS. 


40 See In re Interest of Devin W. et al., 270 Neb. 640, 707 N.W.2d 758 
(2005). 


LEXINGTON INSURANCE COMPANY ET AL., 
APPELLANTS, V. ENTREX COMMUNICATION 
SERVICES, INC. ET AL., APPELLEES. 
749 N.W.2d 124 


Filed May 16, 2008. No. S-06-1452. 


1. Summary Judgment. Summary judgment is proper when the pleadings and 
evidence admitted at the hearing disclose no genuine issue regarding any material 
fact or the ultimate inferences that may be drawn from those facts and that the 
moving party is entitled to judgment as a matter of law. 

2. Summary Judgment: Appeal and Error. In reviewing a summary judgment, an 

appellate court views the evidence in the light most favorable to the party against 

whom the judgment is granted and gives such party the benefit of all reasonable 
inferences deducible from the evidence. 

Contracts. The meaning of a contract is a question of law. 

4. Contracts: Public Policy. The determination of whether a contract violates public 
policy is a question of law. 

5. Judgments: Appeal and Error. When reviewing questions of law, an appellate 
court has an obligation to resolve the questions independently of the conclusions 
reached by the trial court. 

6. Contracts: Subrogation: Waiver: Negligence. A contractual waiver of subroga- 
tion is enforceable against gross negligence claims. 

7. Contracts. A contract written in clear and unambiguous language is not subject 
to interpretation or construction and must be enforced according to its terms. 


o>) 
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8. Contracts: Words and Phrases. A contract is ambiguous when a word, phrase, 
or provision in the contract has, or is susceptible of, at least two reasonable but 
conflicting interpretations or meanings. 

9. Contracts. A contract must receive a reasonable construction, and a court must 
construe it as a whole and, if possible, give effect to every part of the contract. 

10. ____. When there is a question about the meaning of the contract’s language, the 
contract will be construed against the party preparing it. 


Appeal from the District Court for Douglas County: THomas 
A. OrepKA, Judge. Affirmed. 


J. Joseph McQuillan, of Walentine, O’Toole, McQuillan & 
Gordon, and Jeffrey R. Learned, Charles R. Tuffley, and Alyssa 
J. Endelman, of Grotefeld & Denenberg, L.L.C., for appellants. 


William R. Johnson and Craig F. Martin, of Lamson, Dugan 
& Murray, L.L.P., and Raymond E. Walden for appellee Entrex 
Communication Services, Inc. 


Thomas A. Grennan and Francie C. Riedmann, of Gross & 
Welch, P.C., L.L.O., for appellee Communication Structures & 
Services, Inc. 


Dean Suing, of Katskee, Henatch & Suing, for appellee 
Dudutis Erection & Maintenance, Inc. 


HEAVICAN, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCormack, and MILLER-LERMAN, JJ. 


CONNOLLY, J. 

Hearst-Argyle Properties, Inc., and the Hearst Corporation 
(collectively Hearst) owned a television broadcast tower in 
Omaha, Nebraska. In February 2003, Hearst contracted with 
Entrex Communication Services, Inc. (Entrex), to upgrade the 
antenna on the tower. After the tower collapsed in July 2003, 
Hearst sued Entrex. Hearst alleged that Entrex’s gross negli- 
gence caused the collapse. Entrex moved for summary judg- 
ment. Entrex claimed that a waiver of subrogation in the par- 
ties’ agreement barred Hearst’s claims to the extent insurance 
proceeds covered the damages. The district court granted the 
motion and dismissed Hearst’s claims for damages that had 
been compensated by insurance. Hearst’s insurer appeals. 
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This appeal presents two issues. The first is whether enforc- 
ing a waiver of subrogation provision to bar a gross negligence 
claim violates public policy. The second is whether the waiver 
of subrogation is limited to damages to “the Work” (as defined 
in the agreement), or whether it also applies to damages to 
“non-Work” property. We conclude that the waiver of subroga- 
tion is effective against claims for gross negligence. We further 
conclude that the waiver applies to damages to both the Work 
and the non-Work property. We affirm. 


I. BACKGROUND 


1. FactuaL BACKGROUND 

The facts are not in dispute. Hearst owns and operates a tele- 
vision station in Omaha. In February 2003, Hearst contracted 
with Entrex to modify a 1,234-foot television broadcast tower 
by removing the analog antenna and replacing it with a digital 
antenna. Entrex subcontracted with Communication Structures 
& Services, Inc., which hired Dudutis Erection & Maintenance, 
Inc., to assist (hereinafter collectively Entrex). 

The parties’ contract required Hearst to obtain property 
insurance to cover “the Project” (as defined in the agreement). 
Instead of obtaining a specific property insurance policy to 
cover the Project, Hearst relied upon existing “all-risk” property 
insurance policies. These policies were issued by Lexington 
Insurance Company; Allied World Assurance Company, Ltd.; 
CNA Insurance Company; Everest Reinsurance (Bermuda) 
Limited; and Firemen’s Fund Insurance Company (collectively 
Lexington). These all-risk policies collectively provided Hearst 
with $25 million in coverage. 

The tower collapsed in July 2003, allegedly causing over 
$6 million in damages to the antenna, tower, transmission 
building, and personal property in the transmission building. 
Lexington compensated Hearst for its losses, less a $250,000 
deductible. Hearst sued Entrex, alleging that the tower collapse 
occurred because of Entrex’s gross negligence. 

Entrex moved for partial summary judgment. It argued that 
a waiver of subrogation clause in the parties’ agreement barred 
Hearst’s claims against Entrex to the extent insurance proceeds 
were available to cover the damages. Hearst responded with 
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two arguments: (1) The waiver of subrogation was unenforce- 
able because Hearst had alleged gross negligence and enforcing 
a waiver of subrogation against a claim for gross negligence 
would violate public policy and (2) the waiver barred only 
claims for damage to the Work (as defined in the agreement), 
and thus, Entrex’s motion should be denied as to damage claims 
involving non-Work property. 

Regarding Hearst’s first argument, the court concluded that 
enforcing a waiver of subrogation to bar a claim for gross neg- 
ligence did not violate public policy. In deciding the second 
argument, the court concluded that Hearst had waived all claims 
covered by its all-risk insurance policies, including damages 
to the Work and non-Work property. The district court granted 
Entrex’s motion and dismissed Hearst’s claims for damages 
covered by insurance. 

Hearst appealed, but the Nebraska Court of Appeals dis- 
missed the appeal for lack of jurisdiction. It determined that 
although the court’s order disposed of all subrogation claims by 
Lexington, Hearst’s claims for uninsured losses remained pend- 
ing. Thereafter, Lexington was substituted as the named plain- 
tiff in this lawsuit and Hearst’s claims were dismissed without 
prejudice and refiled under a different case number. The court 
then entered a final order (consistent with its earlier order), 
granting Entrex’s motion for summary judgment on Lexington’s 
claims. Lexington appeals. 


2. RELEVANT CONTRACT PROVISIONS 

The contract between Hearst and Entrex was an American 
Institute of Architects (AIA) standard form of agreement, docu- 
ment A101-1997. The agreement incorporated another AIA 
standard form of general conditions of the contract for con- 
struction, document A201-1997. 

Pivotal to our analysis are two words used in the parties’ 
agreement—“Work” and “Project.” Subparagraph 1.1.3 of the 
agreement defined “Work” as “the construction and services 
required by the Contract Documents, whether completed or par- 
tially completed, and includes all other labor, materials, equip- 
ment and services provided or to be provided by the Contractor 
to fulfill the Contractor’s obligations.” Simply put, the Work 
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is the construction and services to be provided by the contrac- 
tor to fulfill the contractor’s obligations under the contract. 
Subparagraph 1.1.3 also explains that the Work may constitute 
the whole or a part of the “Project.” 

Subparagraph 1.1.4 of the agreement defines the “Project” as 
“the total construction of which the Work performed under the 
Contract Documents may be the whole or a part and which may 
include construction by the Owner or by separate contractors.” 
Stated more simply, the Project incorporates all the construction 
to be done, whether it be by the contractor, the owner, or other 
contractors. Here, the only construction being done was that by 
Entrex, so the terms “Work” and “Project” are interchangeable. 


(a) Entrex’s Obligations Under the Agreement 
Article 11 of the agreement allocated insurance responsi- 
bilities among the parties. Subparagraph 11.1.1 of that article 
required Entrex, as the contractor, to obtain liability insurance 
covering claims for damages to non-Work property: 
The Contractor shall purchase .. . and maintain . . . such 
insurance as will protect the Contractor from claims set 
forth below which may arise out of or result from the 
Contractor’s operations under the Contract and for which 
the Contractor may be legally liable... . 


.) claims for damages, other than to the Work itself, 
because of injury to or destruction of tangible property, 
including loss of use resulting therefrom[.] 

(Emphasis supplied.) 


(b) Hearst’s Obligations Under the Agreement 
Subparagraph 11.4.1 of the agreement required Hearst to 
obtain property insurance covering the Project: 
Unless otherwise provided, the Owner shall purchase and 
maintain . . . property insurance written on a builder’s 
risk “all-risk” or equivalent policy form in the amount 
of the initial Contract Sum, plus value of subsequent 
Contract modifications and cost of materials supplied or 
installed by others, comprising total value for the entire 
Project at the site on a replacement cost basis without 
optional deductibles. . . . This insurance shall include 
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interests of the Owner, the Contractor, Subcontractors and 
Sub-subcontractors in the Project. 
(Emphasis supplied.) 


(c) Waiver of Subrogation 
The agreement’s critical provision is set out in subparagraph 
11.4.7. It contains a waiver of subrogation, which forms the 
basis of this appeal, and states in relevant part: 
The Owner and Contractor waive all rights against. . . 
each other and any of their subcontractors . . . for damages 
caused by fire or other causes of loss to the extent covered 
by property insurance obtained pursuant to this Paragraph 
11.4 or other property insurance applicable to the Work, 
except such rights as they have to proceeds of such insur- 
ance held by the Owner as fiduciary. 


Il. ASSIGNMENTS OF ERROR 
Lexington assigns, restated, that the district court erred in 
holding that (1) the contractual waiver of subrogation barred 
gross negligence claims and (2) the waiver barred claims for 
damage to non-Work property. 


IW. STANDARD OF REVIEW 

[1,2] Summary judgment is proper when the pleadings and 
evidence admitted at the hearing disclose no genuine issue 
regarding any material fact or the ultimate inferences that may 
be drawn from those facts and that the moving party is entitled 
to judgment as a matter of law.' In reviewing a summary judg- 
ment, an appellate court views the evidence in the light most 
favorable to the party against whom the judgment is granted 
and gives such party the benefit of all reasonable inferences 
deducible from the evidence.’ 

[3-5] The meaning of a contract is a question of law.? The 
determination of whether a contract violates public policy is a 


' Erickson v. U-Haul Internat., 274 Neb. 236, 738 N.W.2d 453 (2007). 
> Td. 
3 Hogelin v. City of Columbus, 274 Neb. 453, 741 N.W.2d 617 (2007). 
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question of law.* When reviewing questions of law, an appellate 
court has an obligation to resolve the questions independently 
of the conclusions reached by the trial court.° 


IV. ANALYSIS 


1. ENFORCING THE WAIVER OF SUBROGATION TO BAR LEXINGTON’S 
Gross NEGLIGENCE CLAims Doss Nor VIOLATE PusBLic PoLicy 
Lexington contends that the district court erred in decid- 

ing that the waiver of subrogation in subparagraph 11.4.7 bars 
Lexington’s gross negligence claims. According to Lexington, 
public policy precludes parties from contractually disclaiming 
or limiting their liability for gross negligence. 

Other jurisdictions are split on whether to enforce contrac- 
tual waivers of subrogation against claims for gross negligence. 
Some courts have held that even though traditional exculpa- 
tory provisions may not be effective against claims for gross 
negligence, waivers of subrogation are effective to bar gross 
negligence claims.° But other courts have decided that because 
a traditional exculpatory clause is generally ineffective against 
a gross negligence claim, a waiver of subrogation will similarly 
be ineffective.’ 

Two leading cases in which courts have enforced waivers 
of subrogation to bar gross negligence claims are St Paul Fire 
and Marine v. Universal Builders* and Reliance Nat. Indem. v. 
Knowles Ind. Ser? The St Paul Fire and Marine and Reliance 
Nat. Indem. courts reasoned, in part, that policy considerations 


4 Spanish Oaks v. Hy-Vee, 265 Neb. 133, 655 N.W.2d 390 (2003). 
> Eastlick v. Lueder Constr. Co., 274 Neb. 467, 741 N.W.2d 628 (2007). 


® See, e.g., St Paul Fire and Marine vy. Universal Builders, 317 F. Supp. 2d 
336 (S.D.N.Y. 2004), affirmed as modified 409 F.3d 73 (2d Cir. 2005); 
Reliance Nat. Indem. vy. Knowles Ind. Ser., 868 A.2d 220 (Me. 2005); Behr 
v. Hook, 173 Vt. 122, 787 A.2d 499 (2001). 


T See, e.g., Butler Mfg. Co., Inc. v. Americold Corp., 841 F. Supp. 1107 (D. 
Kan. 1993); Colonial Properties Realty v. Lowder Const., 256 Ga. App. 106, 
567 S.E.2d 389 (2002). 


8 St Paul Fire and Marine, supra note 6. 


° Reliance Nat. Indem., supra note 6. 
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associated with traditional exculpatory provisions are not impli- 

cated with waivers of subrogation: 
The rule [that gross negligence generally renders exculpa- 
tory provisions void] exists . . . to ensure that “a party 
injured by another’s gross negligence will be able to 
recover its losses.” . . . In cases involving waivers of sub- 
rogation, however, there is no risk that an injured party will 
be left uncompensated, and it is irrelevant to the injured 
party whether it is compensated by the grossly negligent 
party or an insurer.'° 

In sum, because a waiver of subrogation clause does not leave a 

party uncompensated, these courts hold that the clause is effec- 

tive even when the plaintiff alleges gross negligence. 

Lexington argues we should give these cases little deference. 
It claims the decisions “erroneously focused on whether the 
injured party was compensated for damages . . . rather than on 
holding the grossly negligent defendant financially responsible 
for its misconduct.”'' Lexington relies on our decision in New 
Light Co. v. Wells Fargo Alarm Servs.'* In New Light Co., a 
fire in the plaintiff’s restaurant caused extensive damage to the 
building and its contents. The plaintiff alleged that the defend- 
ant was grossly negligent in designing, installing, and maintain- 
ing a fire alarm system in the building. The plaintiff further 
argued that public policy prevented the defendant from relying 
on a contractual exculpatory clause or limitation-of-damages 
provision to insulate itself from liability for its gross negligence. 
In New Light Co., we held that allowing the defendant to use a 
contractual agreement to insulate itself from damages caused by 
its own gross negligence would violate public policy. 

Relying on New Light Co., Lexington argues that the reason 
exculpatory clauses may be unenforceable against gross neg- 
ligence claims is not to ensure compensation for the injured 
party, but, rather, to hold grossly negligent parties financially 


10 Td. at 226 (citation omitted). See, also, St Paul Fire and Marine, supra note 


6. 
'! Brief for appellants at 21-22. 


'2 New Light Co. v. Wells Fargo Alarm Servs., 247 Neb. 57, 525 N.W.2d 25 
(1994). 
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responsible for their conduct. Lexington contends that Nebraska 
public policy requires that grossly negligent parties be held 
financially responsible for their conduct because otherwise they 
“would have no incentive to act more appropriately in the 
future.”'* Lexington acknowledges that New Light Co. addressed 
a contractual exculpatory clause and a limitation-of-damages 
provision, rather than a waiver of subrogation clause. But 
Lexington claims that allowing a party to use a waiver of subro- 
gation to avoid gross negligence liability would similarly elimi- 
nate the financial incentive for that party to ““‘clean up its act.’”’!* 
Therefore, Lexington argues that the New Light Co. rationale 
and the underlying Nebraska public policy apply to contractual 
waivers of subrogation just as they did to the exculpatory clause 
and limitation-of-damages provision in that case. 

Admittedly, language in New Light Co. can be read as sug- 
gesting that our policy concern was protecting the public by 
providing incentive for parties to refrain from grossly negli- 
gent conduct. We decline, however, to extend our discussion 
in New Light Co. to this case involving a contractual waiver of 
subrogation. We recognize that a waiver of subrogation shares 
similarities with traditional exculpatory clauses or limitation- 
of-damages provisions. But, we also find that significant differ- 
ences exist between waivers of subrogation and the exculpatory 
clause and limitation-of-damages provision we dealt with in 
New Light Co. 

First, as the Reliance Nat. Indem. and St Paul Fire and 
Marine courts observed, the danger with exculpatory clauses 
is that a party injured by another’s gross negligence will be 
unable to recover its losses. But such danger is not present in 
cases involving waivers of subrogation because the waiver only 
applies to losses covered by insurance, so “there is no risk that 
an injured party will be left uncompensated.’ 

Also, waivers of subrogation serve other important policy 
goals not met by exculpatory clauses. As the Reliance Nat. 


'S Brief for appellants at 16. 
4 Td. at 18. 
'S Reliance Nat. Indem., supra note 6, 868 A.2d at 226. 
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Indem. court explained, “‘waivers of subrogation are encour- 
aged by the law and serve important social goals: encouraging 
parties to anticipate risks and to procure insurance covering 
those risks, thereby avoiding future litigation, and facilitat- 
ing and preserving economic relations and activity.’”'® Other 
courts have observed that a waiver of subrogation is particularly 
useful in a construction contract: “‘[I]t avoids disruption and 
disputes among the parties to the project. It thus eliminates 
the need for lawsuits, and yet protects the contracting parties 
from loss by bringing all property damage under the all risks 
builder’s property insurance.’”'’ Traditional exculpatory clauses 
and limitation-of-damages provisions do not serve this same 
important policy goal. Because of these differences, we decline 
to extend New Light Co. to the present case. 

[6] We, like other jurisdictions, recognize the important policy 
goal that waivers of subrogation serve in avoiding disruption of 
construction projects and reducing litigation among parties to 
complicated construction contracts. Concluding that waivers of 
subrogation cannot be enforced against gross negligence claims 
would undermine this underlying policy by encouraging costly 
litigation to contest whether a party’s conduct was grossly negli- 
gent. Therefore, we conclude that “public policy favors enforce- 
ment of waivers of subrogation even in the face of claims of 
gross negligence.’”!® 

Because the waiver of subrogation clause in subparagraph 
11.4.7 is effective to bar Lexington’s gross negligence claims, 
we next determine the scope of the waiver. 


'6 Td. at 225-26. 


'’ Haemonetics Corp. v. Brophy & Phillips Co., 23 Mass. App. 254, 258, 501 
N.E.2d 524, 526 (1986), quoting Tokio Marine & Fire v. Employers Ins. of 
Wausau, 786 F.2d 101 (2d Cir. 1986). See, also, St Paul Fire and Marine, 
supra note 6; Reliance Nat. Indem., supra note 6; Behr, supra note 6. 


'8 Reliance Nat. Indem., supra note 6, 868 A.2d at 227. 
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2. THE WAIVER OF SUBROGATION APPLIES TO INSURED 
DamacEs, WHICH HERE INCLUDE BOTH THE 
Work AND THE NoN-WorkK PROPERTY 

Lexington next contends that the district court erred in hold- 
ing that the waiver of subrogation in subparagraph 11.4.7 barred 
Lexington’s claims for damage to non-Work property. Again, 
the parties’ agreement essentially defines “Work” as the con- 
struction and services provided by the contractor to fulfill the 
contractor’s obligations under the contract. The record reflects 
that of the over $6.2 million in claimed damages, about only 
$470,000 represented damages to the Work, while the remain- 
der represented damages to non-Work property. We understand 
from Lexington’s counsel at oral argument that the antenna was 
the Work property, while the tower and transmission building 
represented the non-Work property. 

The waiver of subrogation in subparagraph 11.4.7 states in 
relevant part, “The Owner [Hearst] and Contractor [Entrex] 
waive all rights against . . . each other . . . for damages caused 
by fire or other causes of loss to the extent covered by property 
insurance obtained pursuant to this Paragraph 11.4 or other 
property insurance applicable to the Work ... 2” Subparagraph 
11.4.1 required Hearst to purchase a builder’s risk “all-risk” 
property insurance policy “comprising total value for the entire 
Project at the site.” Here, “Project” and “Work” are inter- 
changeable. Hearst did not purchase a separate builder’s risk 
policy covering the Work, but instead relied upon existing 
“all-risk” property insurance policies issued by Lexington and 
other companies. These all-risk policies collectively provided 
Hearst with $25 million in coverage for both the Work and 
the non-Work property. Lexington argues that the waiver of 
subrogation in subparagraph 11.4.7 applied only to damages to 
the Work. In other words, Lexington claims that even though 
Hearst’s existing property insurance policies covered both the 
Work and the non-Work property, the parties waived sub- 
rogation only for damages to the Work property. Therefore, 
Lexington believes it can recover for claims it paid for damages 
to non- Work property. 

Entrex, of course, contends that the waiver applies to all 
insured damages, including those to non-Work property. 
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Lexington argues that even if Entrex’s interpretation is reason- 
able, the waiver is at most ambiguous. Lexington also claims 
that Entrex “drafted” the contract by requiring use of the 
standard AIA form and that therefore, we should construe any 
ambiguity against Entrex. 

[7-10] We have stated that a contract written in clear and 
unambiguous language is not subject to interpretation or con- 
struction and must be enforced according to its terms.'? A 
contract is ambiguous when a word, phrase, or provision in the 
contract has, or is susceptible of, at least two reasonable but 
conflicting interpretations or meanings.”” Also, a contract must 
receive a reasonable construction, and we must construe it as a 
whole and, if possible, give effect to every part of the contract.*! 
In construing a contract, we apply the general rule that when 
there is a question about the meaning of the contract’s language, 
the contract will be construed against the party preparing it.” 

We determine that the waiver of subrogation is subject 
to only one reasonable interpretation—that urged by Entrex. 
Therefore, as explained later, we conclude that the contract is 
not ambiguous and that here, the waiver applies to damages to 
both the Work and the non-Work property. 


(a) Courts Addressing the Issue Generally 
Apply One of Two Approaches 

A review of cases from other jurisdictions reveals two 
approaches to when an insurer’s subrogation rights are barred. 
In Trinity Universal Ins. Co. v. Bill Cox Const., the Texas 

Court of Appeals has summarized the two approaches: 
[O]ne approach makes a distinction between Work (as that 
word is defined in the contract) and non-Work property 
and limits the scope of the waiver to damages to the Work; 


') Kluver v. Deaver, 271 Neb. 595, 714 N.W.2d 1 (2006). 

20 Td. 

“I See id. 

» See Artex, Inc. v. Omaha Edible Oils, Inc., 231 Neb. 281, 436 N.W.2d 146 
(1989). 

°3 Trinity Universal Ins. Co. v. Bill Cox Const., 75 S.W.3d 6, 11 (Tex. App. 
2001). 
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and the second approach draws no distinction between 
Work and non-Work, but instead, limits the scope of the 
waiver to the proceeds of the insurance provided under the 
contract between the owner and contractor. 


(b) Lexington Urges the First Approach 
Lexington urges us to adopt the first approach described 
above. Lexington contends that “a reasonable construction of 
the waiver is that it has no relevance to claims for damage to 
non-Work property.’** The New York Court of Appeals applied 
this approach in S.S.D.W. Co. v. Brisk Co.*> The waiver clause 
in that case was nearly identical to the waiver clause here. The 
court explained that the waiver barred subrogation claims to the 
extent the damages sought were covered by either “(1) ‘insur- 
ance obtained pursuant to [art 17] [here paragraph 11.4]’ or (2) 
‘any other property insurance applicable to the Work.’””° Article 
17.3 of the parties’ agreement required the owner to provide 
insurance “‘upon the entire Work at the site’”?’ In deciding 
the waiver barred only claims for damages to the Work, the 
S.S.D.W. Co. court reasoned: 
It makes no difference whether the policy under which 
subrogation is sought is one which the owner purchased 
specifically to insure the Work pursuant to article 17.3 
[here subparagraph 11.4.1] or some other policy covering 
the owner’s property in which the owner has also pro- 
vided coverage for the Work. In either event, the waiver 
clause, if given its plain meaning, bars subrogation only 
for those damages covered by insurance which the owner 
has provided to meet the requirement of protecting the 


4 Brief for appellants at 24. 

5 §.5.D.W. Co. v. Brisk Co., 76 N.Y.2d 228, 556 N.E.2d 1097, 557 N.Y.S.2d 
290 (1990). 

6 Td. at 233, 556 N.E.2d at 1099, 557 N.Y.S.2d at 292 (emphasis in origi- 
nal). 


27 Td. at 233, 556 N.E.2d at 1099-1100, 557 N.Y.S.2d at 292-93 (emphasis in 
original). 
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contractor’s limited interest in the building—i.e., damages 
to the Work itself.78 
Therefore, the S.S.D.W. Co. court concluded that to the extent 
the plaintiff sought recovery for damages to non-Work property, 
that claim was not barred by the waiver of subrogation. Other 
courts have similarly decided the waiver applies only to dam- 
ages to the Work.” 


(c) Entrex Urges the Second Approach 

Entrex urges us to adopt the second approach described by 
the Trinity Universal Ins. Co. court. Entrex contends that we 
should follow those courts that have decided the waiver applies 
to all damages insured by the owner’s property insurance 
policy, regardless of whether they represent damages to the 
Work or non-Work property. The courts adopting this approach 
represent the majority.” 

The California Court of Appeal adopted this approach in 
Lloyd’s Underwriters v. Craig and Rush.*' Like Hearst, the 
owner in Lloyd’s Underwriters elected not to purchase a sepa- 
rate “builder’s risk” policy with coverage limited to the con- 
struction work. Instead, the owner chose to rely on its existing 
“all-risk” property insurance to satisfy its obligations under 
the contract to provide property insurance for the Work. Non- 
Work property was damaged while the contractor was repairing 
the roof of the owner’s facility. The owner’s insurers argued 
that these damages, although insured, fell outside the waiver 
of subrogation. 


°8 Td. at 233-34, 556 N.E.2d at 1100, 557 N.Y.S.2d at 293. 


© See, e.g., Midwestern Indem. Co. v. Systems Builders, 801 N.E.2d 661 (Ind. 
App. 2004); Butler v. Mitchell-Hugeback, Inc., 895 S.W.2d 15 (Mo. 1995); 
PEMCO vy. Sellen Constr. Co., 48 Wash. App. 792, 740 P.2d 913 (1987). 


3° See, e.g., ASIC II Ltd. v. Stonhard, Inc., 63 F. Supp. 2d 85 (D. Me. 1999); 
Stop and Shop v. ABCO Refrigeration Supply, 48 Conn. Supp. 301, 842 
A.2d 1194 (Conn. Super. 2003); Trinity Universal Ins. Co., supra note 23; 
Employers Mut. Cas. Co. v. A.C.C.T., Inc., 580 N.W.2d 490 (Minn. 1998); 
Lloyd’s Underwriters v. Craig and Rush, 26 Cal. App. 4th 1194, 32 Cal. 
Rptr. 2d 144 (1994); Chadwick v. CSI, Ltd., 137 N.H. 515, 629 A.2d 820 
(1993); Haemonetics Corp., supra note 17. 


3! Lloyd’s Underwriters, supra note 30. 
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The Lloyd’s Underwriters court read the waiver’s language 
to mean that “so long as a policy of insurance ‘applicable to 
the Work’ pays for the damage, the waiver applies.”’** The court 
observed that the owner’s insurers “[did] not dispute that their 
policies (1) were ‘applicable to the Work’ and (2) ‘covered’ 
or paid for the loss.”*? The court reasoned that satisfaction of 
these two criteria allowed the court to conclude the waiver 
applied. Stated another way, the Lloyd’s Underwriters court 
essentially concluded that if a policy covering the Work paid 
for the losses, the parties waived subrogation for those losses, 
regardless of whether they were damages to the Work or 
non- Work property. 

Another case often cited for the majority approach is 
Haemonetics Corp. v. Brophy & Phillips Co.*4 There, the 
owner also relied on an existing property insurance policy to 
meet its obligation to provide property insurance covering the 
Work. During construction, a fire damaged non-Work property, 
and the owner received insurance proceeds to cover the dam- 
age. The owner later argued that the parties’ contract required 
only that it maintain property insurance on the Work, so the 
waiver applied only to damages to the Work property. The court 
disagreed, reasoning: 

The preexisting insurance policy . . . was the insurance 
the owner chose to provide to comply with § 11.3 [here 
subparagraph 11.4.1] even though that policy may have 
been more extensive than what was required. By the terms 
of [the waiver of subrogation provision], the waiver of 
rights extends to the proceeds of any insurance provided 
under § 11.3.* 

The Haemonetics Corp. and Lloyd’s Underwriters courts 
reached the same conclusion, but with different rationales. 
Again, for clarification, the waiver applies to the extent losses 


* Lloyd’s Underwriters, supra note 30, 26 Cal. App. 4th at 1198, 32 Cal. Rptr. 
2d at 146. 


2 Id 
34 Haemonetics Corp., supra note 17. 


35 Haemonetics Corp., supra note 17, 23 Mass. App. at 257, 501 N.E.2d at 
526. 
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are covered by (1) insurance obtained to meet the owner’s 
obligation to acquire property insurance covering the Project 
or (2) “other property insurance applicable to the Work.” The 
Haemonetics Corp. court reasoned that the owner’s preexisting 
policy fell within the first alternative as the policy the owner 
chose to provide to comply with the contract. In contrast, the 
Lloyd’s Underwriters court reasoned that the owner’s preexist- 
ing policy came within the second alternative as “other prop- 
erty insurance applicable to the Work.” Despite their different 
classifications of the policies, both courts decided the owner’s 
preexisting policy fell within the waiver of subrogation clause. 
The courts concluded that the scope of the waiver clause 
was not defined by the property damaged, but, rather, by the 
extent the damages were covered by those policies described 
in the clause: All losses covered by those policies were sub- 
ject to the waiver, whether those losses related to the Work or 
non- Work property. 


(d) We Adopt the Majority Approach and Conclude 
That the Waiver Applies to Damages to Both 
the Work and the Non-Work Property 
We find the majority courts’ rationale persuasive. We also 
believe this approach is more consistent with other provisions 
in the parties’ agreement and furthers the purpose of the waiver 
clause. Furthermore, construing the contract as a whole, we are 
unable to conclude that the minority approach is reasonable. 
The majority interpretation is consistent with a related pro- 

vision, subparagraph 11.4.5 in the parties’ agreement, which 
states in relevant part: 

If during the Project construction period the Owner insures 

properties, real or personal or both, at or adjacent to the 

site by property insurance under policies separate from 

those insuring the Project, . . . the Owner shall waive all 

rights in accordance with the terms of Subparagraph 11.4.7 

for damages caused by fire or other causes of loss covered 

by this separate property insurance. 
We understand this provision to mean that if the owner acquires 
a separate property insurance policy to cover non-Project 
property—a policy that did not cover the Project or Work 
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property—and the non-Project property is damaged, the owner 
waives subrogation rights for the insurer as to those damages. 
So even though the damage occurred to non-Work property, 
the owner waived subrogation rights because the damages were 
insured. This provision shows that the contracting parties were 
not opposed to waiving damages to non-Work property.*° 

Subparagraph 11.4.5 reinforces our conclusion that the 
waiver in subparagraph 11.4.7 applies to all damages—including 
Work and non-Work damages—covered by the owner’s prop- 
erty insurance policy. An example is helpful. Suppose the 
owner purchased two separate property insurance policies: 
“Policy A” that covered only the Project (Work) and “Policy B” 
that covered only the non-Work property. Under subparagraph 
11.4.7, the owner waives subrogation rights as to any damages 
covered by Policy A (damages to the Work property). Under 
subparagraph 11.4.5, the owner waives subrogation rights as 
to any damages covered by the separate Policy B (damages 
to the non-Work property). So, applying subparagraphs 11.4.5 
and 11.4.7, the owner waives damages to both the Work and 
the non-Work property when the owner obtains two separate 
policies. We see no reason why the parties would intend a dif- 
ferent result when, instead of purchasing two separate policies, 
the owner relied on one policy covering both the Work and the 
non-Work property, as Hearst did here. 

Also, as the Haemonetics Corp. court noted, the major- 
ity approach furthers the policy underlying the use of waiver 
of subrogation clauses in construction contracts. That court 
explained that a waiver of subrogation is useful in construction 
contracts because it avoids disrupting the project and eliminates 
the need for lawsuits.*” The majority approach furthers this pur- 
pose. Applying the waiver to all losses covered by the owner’s 
property insurance policy eliminates litigation over liability 


36 See, Lloyd’s Underwriters, supra note 30; Walker Engineering v. Bracebridge 
Corp., 102 S.W.3d 837 (Tex. App. 2003). 


37 Haemonetics Corp., supra note 17, citing Tokio Marine & Fire, supra note 
17. 
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issues and whether the claimed loss was damage to the Work or 
non-Work property.** 

Lexington, of course, argues we should not adopt the major- 
ity approach. Lexington contends this approach is inconsistent 
with the agreement’s allocation of insurance responsibilities. 
Again, under subparagraph 11.1.1, Entrex was obligated to 
obtain liability insurance covering claims for damages to non- 
Work property, while subparagraph 11.4.1 required Hearst to 
obtain property insurance covering the Project (Work). The 
insurers in Lloyd’s Underwriters made a similar argument. 
They argued that the court must interpret the waiver of subro- 
gation as waiving claims only to the extent the loss fell within 
the owner’s area of insurance responsibility (i.e., a loss to the 
Work). The court decided this contention ignored the language 
defining the scope of claims falling within the waiver clause. 
The court explained, “The waived claims are not defined 
by what property is harmed (i.e., ‘any injury to the Work’); 
instead, the scope of waived claims is delimited by the source 
of any insurance proceeds paying for the loss (i.e., whether 
the loss was paid by a policy ‘applicable to the Work’).”* 
We agree. Further, as another court noted, the waiver clause 
expressly provides that the “‘waiver of subrogation shall be 
effective as to a person or entity even though that person or 
entity would otherwise have a duty of indemnification, contrac- 
tual or otherwise.’” This reconciles any inconsistency between 
the waiver of subrogation and the agreement’s allocation of 
insurance responsibilities.” 

Having reviewed the reasons that support the majority 
approach, we conclude that the minority approach is not a 
reasonable interpretation of subparagraph 11.4.7. First, the 
minority approach is inconsistent with the waiver’s purpose 
of avoiding disruption and disputes among the parties to the 
project by eliminating the need for litigation. Adopting the 


38 See, Stop and Shop, supra note 30; S.S.D.W. Co., supra note 25 (Alexander, 
J., dissenting); Haemonetics Corp., supra note 17. 

»° Lloyd’s Underwriters, supra note 30, 26 Cal. App. 4th at 1200, 32 Cal. Rptr. 
2d at 148 (emphasis in original). 

40 See Chadwick, supra note 30, 137 N.H. at 524, 629 A.2d at 826. 
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minority approach would actually encourage litigation about 
whether the claimed loss was damage to the Work or non-Work 
property. More important, we are unable to reconcile subpara- 
graph 11.4.5 with the minority approach. If we applied the 
minority approach, we would be left with two disparate results 
depending on whether the owner (1) purchased a single policy 
covering both the Work and the non-Work or (2) purchased two 
separate policies. An owner relying on a single policy, as Hearst 
did here, would waive only damages to the Work (11.4.7). But 
an owner purchasing two separate policies, as in the example 
above, would waive damages to both the Work (11.4.7) and the 
non- Work (11.4.5). We do not believe the parties intended this 
disparity. Because we must construe the contract as a whole,*! 
subparagraph 11.4.5 is a hurdle that prevents us from decid- 
ing that the minority approach is a reasonable interpretation 
of subparagraph 11.4.7. Because we decide that the minority 
approach is not a reasonable interpretation of subparagraph 
11.4.7, we conclude that subparagraph 11.4.7 is not ambiguous. 
Instead, it is subject to only one reasonable interpretation—that 
of the majority courts. Therefore, we need not construe the 
contract against the drafter. 

We find the majority courts’ rationale persuasive. The 
Minnesota Supreme Court has summarized the result under 
this approach: 

The owner has the option of purchasing an all-risk 
policy specifically to cover the “work” or can rely on 
any existing property insurance which would cover the 
“work.” However, the waiver clause creates the “work” 
and “nonwork” distinction based upon the owner’s deci- 
sion to purchase a new policy or to rely upon an existing 
one. The owner agrees to waive the right to sue for dam- 
ages done only to the “work” if it purchases a separate 
all-risk policy specifically to cover the “work.” But if the 
owner relies on an existing policy which is so broad that it 
covers both “work” and “nonwork” property, it waives the 


4! See Kluver, supra note 19. 
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right to sue for all damages done as long as that damage 

is covered by the policy.” 
We hold that the waiver of subrogation applies to all damages 
covered by a property insurance policy “obtained pursuant to 
. . . Paragraph 11.4” or other property insurance policy that 
covers the Work. When that policy is broad enough to cover 
both the Work and the non-Work property, the waiver extends 
to non-Work damages. 

Here, Hearst relied on existing policies covering both the 
Work and the non-Work property. Because these policies are 
“applicable to the Work,” they fall within the purview of sub- 
paragraph 11.4.7. Applying the approach adopted today, Hearst 
waived subrogation rights on behalf of Lexington for any dam- 
ages covered by those policies, including damages to non-Work 
property. Therefore, the district court did not err in grant- 
ing summary judgment for Entrex and dismissing Lexington’s 
claims for the insurance proceeds it paid. 


V. CONCLUSION 

We conclude that the district court correctly determined that 
contractual waivers of subrogation are effective to bar gross neg- 
ligence claims. Therefore, the waiver of subrogation in the par- 
ties’ agreement was enforceable even though Lexington alleged 
Entrex was grossly negligent. Also, we interpret the waiver 
of subrogation provision, subparagraph 11.4.7, as applying to 
all damages covered by a property insurance policy “obtained 
pursuant to . . . Paragraph 11.4” or other property insurance 
policy that covers the Work. When that policy is broad enough 
to cover both the Work and the non-Work property, as Hearst’s 
policies were here, the waiver applies to both the Work and the 
non-Work damages. Thus, Lexington is unable to recover the 
proceeds it paid for damages to the Work and non-Work prop- 
erty. The district court did not err in granting Entrex’s motion 
for summary judgment or in dismissing Lexington’s claims for 

the insurance proceeds it paid. 
AFFIRMED. 


” Employers Mut. Cas. Co., supra note 30, 580 N.W.2d at 493. 
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CONNOLLY, J. 

Nathan Pierce appeals from the district court’s order affirming 
the decision of the Douglas County Civil Service Commission 
(the Commission). The Commission affirmed Pierce’s termi- 
nation of employment (termination) by the Douglas County 
Public Properties Department (the Department). Initially, the 
Department suspended Pierce for 3 days in 2001 for verbally 
abusing another employee. This appeal stems from Pierce’s 
alleged violation of a work restriction placed on him because of 
his first offense. Pierce’s employment is governed by a collec- 
tive bargaining agreement (CBA) between Douglas County (the 
County) and the International Union of Operating Engineers, 
Local 571. 

This appeal presents two main issues. The first is whether 
the district court had jurisdiction over Pierce’s petition in error 
that claimed the Department had breached the CBA. The second 
is whether the evidence supports Pierce’s termination for com- 
mitting a second offense of “[iJmmoral, indecent, disgraceful, 
or inappropriate conduct,’ as described in the Commission’s 
personnel manual. We conclude that the district court did have 
jurisdiction over Pierce’s claims that the Department breached 
the CBA as far as those allegations were relevant to Pierce’s 
termination. However, we need not reach the merits of Pierce’s 
claims under the CBA. We conclude that the evidence shows 
the Department did not consider Pierce’s alleged conduct to 
be a serious violation of the Commission’s personnel manual, 
watranting termination. We therefore reverse the district court’s 
order affirming Pierce’s termination. 


BACKGROUND 

Although Pierce was a Department employee, his job duties 
required him to do maintenance work throughout the Douglas 
County Health Center (the Health Center). In June 2001, the 
Department suspended Pierce for verbally abusing Kimberly 
Fisher Nahriri (Nahriri), a licensed practical nurse in the Health 
Center’s assisted living unit. After Nahriri refused to take 
Pierce’s blood pressure, Pierce became belligerent. He fright- 
ened Nahriri by putting his arm on the back of her chair and 
his other arm on her desk, so that he hemmed her into her 
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workstation. The Department suspended Pierce for two offenses 
under the Commission’s personnel manual: (1) fighting or caus- 
ing a disturbance and (2) “[i]Jmmoral, indecent, disgraceful, 
or inappropriate conduct” that may reasonably be expected to 
affect the public’s confidence in county government. 

After his suspension for this incident, the County’s assistant 
personnel director issued a written directive imposing work 
restrictions on Pierce. The personnel directive ordered Pierce to 
have no contact with Nahriri. In addition, the directive required 
Pierce to request accompaniment by a coworker or manage- 
ment representative if he worked in Nahriri’s unit. It further 
stated that Pierce’s presence in Nahriri’s unit without another 
Department employee would violate the directive. 

Later, in November 2001, the Commission affirmed the 
Department’s suspension of Pierce. In its order, the Commission 
strongly recommended that management of both the Health 
Center and the Department take further steps. It recommended 
management neither allow Pierce in or near any area in which 
Nahriri worked nor allow him to approach her, speak to her, 
or observe her. The Commission’s order, unlike the personnel 
directive, did not address whether Pierce could be in Nahriri’s 
unit if accompanied by a coworker. 

The record fails to show whether the personnel director, the 
Health Center, or the Department ever issued any further writ- 
ten directives following the Commission’s recommendations. 
Thus, the record reflects an inconsistency. The Commission’s 
recommendations effectively barred Pierce from being in an 
area where Nahriri worked, while the personnel directive 
allowed Pierce to be in Nahriri’s work unit if accompanied by 
a coworker. 

In September 2002, after a predisciplinary hearing, the 
Department terminated Pierce’s employment for violating the 
Commission’s 2001 order. Although the Department alleged 
two separate violations, it terminated Pierce’s employment for a 
violation that occurred on August 6, 2002. At the Commission’s 
hearing regarding the termination, the evidence of the August 
6 violation showed that Pierce had walked through the assisted 
living unit in front of the nurses’ station where Nahriri worked. 
While Nahriri was on duty, Pierce stopped to clean up some 
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ice he spilled in front of the nurses’ station. The Department 
accused Pierce of committing a second offense of “[i]mmoral, 
indecent, disgraceful, or inappropriate conduct.” The punish- 
ment for a second offense was termination. 

The August 6, 2002, alleged violation stemmed from an inci- 
dent report written by Nahriri. In the report, Nahriri stated that 
she had observed Pierce walking through the assisted living area 
on August 6 and on three to four other occasions since June. 
She did not state whether a coworker had accompanied Pierce. 
Nahriri did not attend the predisciplinary hearing or testify at 
the evidentiary hearing before the Commission. Nahriri had 
also alleged that on August 29, Pierce looked at her through a 
window while she was in a courtyard. The Department included 
this allegation in its notice of disciplinary charges as a second 
incident supporting the charge. Yet, the Commission neither 
discussed nor relied on the August 29 allegation in upholding 
Pierce’s termination. 

In its notice of disciplinary charges, the Department did 
not accuse Pierce of being in Nahriri’s unit unescorted or of 
violating the personnel directive. Instead, the notice stated 
that Pierce was near Nahriri’s work area on August 6, 2002, 
violating the Commission’s 2001 order. The notice stated that 
the 2001 order prohibited him from being in or near any area 
where Nahriri worked. But the evidence before the Commission 
showed that the Department disciplined Pierce for being in 
Nahriri’s work unit unaccompanied. The Department’s assistant 
director, Marvin Olson, drafted the notice of charges. And he 
jointly decided with the Department’s director, Al Hogan, to 
terminate Pierce’s employment. Before the Commission, Olson 
testified that the Department terminated Pierce’s employment 
for violating the Commission’s 2001 order by being in the 
vicinity of Nahriri unescorted on August 6. 

At the public hearing before the Commission, the evidence 
also showed that the Department and Health Center administra- 
tors disagreed on the type of work restrictions imposed by the 
Commission’s 2001 order. The Health Center’s administrator 
testified that Hogan told Pierce he must stay out of the assisted 
living unit and stay away from Nahriri. Hogan did not testify. 
In contrast, Olson testified that Pierce was instructed not to go 
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into the assisted living unit unescorted. He also stated that the 
Department made exceptions to the Commission’s 2001 order 
to allow Pierce near Nahriri if someone escorted him. Olson 
specifically stated that “[i]n order to abide by the Civil Service 
guidelines, in order to remain efficient with the manpower that 
we had, we came to agree that . . . Pierce if he had to be in the 
vicinity of . . . Nahriri that he should do so in the presence of 
another engineer.” 

The record reflects other examples of misunderstandings about 
the work restrictions imposed because of the Commission’s 
2001 recommendations. For example, in August 2002, the per- 
sonnel director wrote in a memorandum that he believed Nahriri 
understood Pierce could “be on the unit if accompanied by 
another Engineer.” In contrast, the nursing director testified that 
she believed the Commission’s order was controlling. She did 
not know until just before the public hearing in March 2004 
that the personnel director had written that Pierce could work in 
Nahriri’s unit if accompanied. 

Pierce did not deny encountering Nahriri on August 6, 2002. 
In fact, he reported the incident to the temporary nursing direc- 
tor right after it occurred. But he also reported to her that 
someone was accompanying him when he encountered Nahriri. 
Pierce similarly testified before the Commission that a teen- 
age summer helper was accompanying him to do maintenance 
work in the assisted living unit when he accidentally spilled ice 
by the nursing station. He stated that he left the area when a 
housekeeper told him she would finish cleaning up the ice. He 
stated that he did not speak or make any gestures to Nahriri. 
Pierce testified that his supervisor had authorized the summer 
helper to work with him in the building. Neither the supervi- 
sor nor the summer worker testified, but a coworker verified 
that the Department had assigned a summer helper to work 
with Pierce. 

The housekeeper who cleaned up the ice, Vera Hill, con- 
firmed that Pierce immediately left the area without speaking 
or making gestures to Nahriri. Hill was not asked and did 
not specifically state whether Pierce was accompanied by a 
coworker during this incident. Before Pierce’s termination, Hill 
had also prepared a written statement for the Department at her 
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supervisor’s request. The Commission admitted this statement 
at the hearing. In her statement, Hill said that while Nahriri was 
on duty, she had seen Pierce unaccompanied in the assisted liv- 
ing unit several times in the summer of 2002 and at least once 
in August. But she did not state that she had seen him in the 
unit unaccompanied on August 6, 2002, or when he spilled ice 
in front of the nurses’ station. 

The Commission found “conflicting testimony as to whether 
or not. . . Pierce was accompanied into the area in which he 
was required to have an escort.” But it concluded that Pierce 
had failed to meet his burden of proving he was accompanied 
on August 6, 2002, because he did not present corroborating 
testimony. It therefore found that “Pierce violated the [2001] 
recommendation of the Commission and the work conditions 
of . .. Pierce as set forth by the County.” 

Pierce had also presented evidence at the Commission hear- 
ing to show that the Department and personnel director had 
violated the grievance procedures under the CBA. But other than 
to note that Pierce had raised these violations, the Commission 
did not address them. 

Pierce filed a petition in error in the district court. In its 
order, the court rejected Pierce’s claims that the County failed 
to produce sufficient evidence to support his termination. It 
also rejected his claim that the Commission had impermissi- 
bly shifted the burden of proof to him. It recognized that the 
“Commission’s sole finding was that Pierce failed to provide 
corroborating evidence that he was accompanied by another 
employee when he was in. . . Nahriri’s work area, violating 
the earlier recommendation (sanction), of the Commission.” In 
addressing the burden of proof, the district court relied on this 
court’s decision in Caniglia v. City of Omaha.' It concluded that 
Pierce had the “burden to show that good cause did not exist for 
his discharge from employment.” 

The court noted that Hill had reported in her written state- 
ment seeing Pierce in the assisted living unit unaccompanied 
several times in 2002, including one occasion in August. Based 
on this statement and the Commission’s belief that Pierce was 


' Caniglia v. City of Omaha, 210 Neb. 404, 315 N.W.2d 241 (1982). 
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not credible, the court concluded that the evidence was suffi- 
cient to show Pierce’s actions on August 6, 2002, violated the 
Commission’s 2001 order. It further concluded the County had 
shown Pierce committed the offense of “[i]mmoral, indecent, 
disgraceful, or inappropriate conduct.” 

Further, the court determined that the August 6, 2002, viola- 
tion occurred within 1 year of November 1, 2001, when the 
Commission affirmed Pierce’s suspension for the first violation. 
Thus, the court concluded the Department had not violated 
the CBA by charging Pierce with a second offense past the 
1-year limit for using an offense for further disciplinary action. 
But the court determined that it did not have jurisdiction to 
decide Pierce’s remaining claims that the County had breached 
the CBA. It concluded Pierce’s compliance with the county 
claims statute’ was a prerequisite to its exercising jurisdiction. 
Pierce appeals. 


ASSIGNMENTS OF ERROR 

Pierce assigns, restated, that the district court’s order uphold- 
ing the Commission’s decision to terminate his employment 
was arbitrary and capricious, unreasonable, and unsupported 
by the facts and law for the following reasons: (1) There was 
no competent evidence that Pierce engaged in any misconduct 
on August 6, 2002; (2) the County did not initiate a disciplin- 
ary action within 10 working days of the incident on August 
6 as required by the CBA; (3) the personnel director failed to 
respond within 10 days to Pierce’s grievance as required by the 
CBA; (4) under the CBA, prior disciplinary offenses cannot be 
considered if they occurred more than 1 year before the incident 
for which the disciplinary action is being brought; and (5) the 
Commission did not render its decision within 5 calendar days 
of the hearing as required by the CBA. 

Pierce further assigns that (1) the district court erred in 
concluding that it did not have jurisdiction under § 23-135 to 
decide his breach of contract claim and (2) the district court 
erred in failing to conclude that the Commission’s decision 


> See Neb. Rey. Stat. § 23-135 (Cum. Supp. 2002). 
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violated Pierce’s due process right to be free from double jeop- 
ardy by disciplining him twice for the same conduct. 


STANDARD OF REVIEW 

[1-4] In reviewing an administrative agency decision on a 
petition in error, both the district court and the appellate court 
review the decision to determine whether the agency acted 
within its jurisdiction and whether sufficient, relevant evidence 
supports the decision of the agency.* The evidence is sufficient, 
as a matter of law, if an administrative tribunal could reason- 
ably find the facts as it did based on the testimony and exhibits 
contained in the record before it.* In addition, the administra- 
tive action must not be arbitrary or capricious.*° The reviewing 
court in an error proceeding is restricted to the record before the 
administrative agency and does not reweigh evidence or make 
independent findings of fact.° 

[5,6] We determine jurisdictional issues that do not involve 
factual disputes as a matter of law.’ On a question of law, we 
reach a conclusion independent of the court below.* 


ANALYSIS 


JURISDICTION 
The County argues that the district court correctly determined 
it lacked jurisdiction to decide issues related to the Department’s 
breach of the CBA. Relying on Jackson v. County of Douglas,’ 


3 See Hickey v. Civil Serv. Comm. of Douglas Cty., 274 Neb. 554, 741 N.W.2d 
649 (2007). 


+ See, Barnett v. City of Scottsbluff, 268 Neb. 555, 684 N.W.2d 553 (2004); 
Geringer vy. City of Omaha, 237 Neb. 928, 468 N.W.2d 372 (1991). 


5 See, Hickey, supra note 3; Hammann vy. City of Omaha, 227 Neb. 285, 417 
N.W.2d 323 (1987). 


® Cox v. Civil Serv. Comm. of Douglas Cty., 259 Neb. 1013, 614 N.W.2d 273 
(2000). 


T See Douglas Cty. Bd. of Comrs. v. Civil Serv. Comm., 263 Neb. 544, 641 
N.W.2d 55 (2002). 


8 See id. 
° Jackson v. County of Douglas, 223 Neb. 65, 388 N.W.2d 64 (1986). 
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it contends that a claim for breach of a collective bargaining 
agreement against a county is subject to § 23-135. 

Section 23-135 is the county claims statute. It provides, in 
relevant part, that “[a]ll claims against a county shall be filed 
with the county clerk within ninety days from the time when 
any materials or labor, which form the basis of the claims, 
have been furnished or performed ... .” We discussed the 
county claims statute in Jackson. There, the county required 
some employees to show up for their shift 15 minutes early to 
exchange information with employees on the previous shift. But 
the county never paid them for this time. In their petition, the 
employees alleged the county had violated provisions of their 
labor agreement and the Commission’s rules. We concluded that 
their claim was an action at law for the payment of services 
arising out of a contractual relationship. Because the employ- 
ees did not comply with the county claims statute, we held that 
the district court properly dismissed their petition for lack of 
jurisdiction. Jackson, however, is not controlling here. We see 
a critical distinction. 

[7] In Jackson, the employees were not appealing from a 
final order of the Commission, nor does the Commission have 
statutory authority to hear appeals that are unrelated to disci- 
plinary actions.'° In contrast, in appeals from the Commission’s 
final orders, the appeal “shall be in the manner provided in 
sections 25-1901 to 25-1908.!! That is, under § 23-2515, an 
appeal from a final order of the Commission is a petition in 
error, not—as in Jackson—an original breach of contract action 
against the county. Neb. Rev. Stat. § 25-1901 (Cum. Supp. 
2006) provides that a “judgment rendered or final order made 
by any tribunal, board, or officer exercising judicial functions 
and inferior in jurisdiction to the district court may be reversed, 
vacated, or modified by the district court.” And unlike a direct 
breach of contract action against the County, the County is on 
full notice of a breach of contract claim arising out of a labor 
agreement when the employee has complied with the County’s 
agreed-upon procedures for asserting the claim. 


0 See Douglas Cty. Bd. of Comrs., supra note 7. 
| Neb. Rev. Stat. § 23-2515 (Reissue 1997). 
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[8,9] We have held that the Commission is a statutorily cre- 
ated tribunal that is required to act in a judicial manner when 
deciding employee appeals.'* When the Commission acts in 
a judicial manner, a party adversely affected by its decision 
is entitled to appeal to the district court through the petition 
in error statutes.'? Thus, the court erred in concluding that it 
lacked jurisdiction over Pierce’s claims that the Department 
violated the CBA as far as those claims were related to his 
termination. As stated, however, we do not reach the merits of 
these claims. 


EMPLOYEE’S BURDEN OF PROOF UNDER CANIGLIA IS QUESTIONABLE 

Pierce contends that the Commission’s decision to terminate 
his employment was arbitrary and capricious because it was 
unsupported by competent evidence. The County counters that 
the district court properly relied on Caniglia.'* The County 
argues that in an appeal from a disciplinary action, this court 
puts the burden of persuasion on the employee. It argues that 
under Caniglia, the Commission correctly found that Pierce had 
failed to prove someone accompanied him and that his presence 
in Nahriri’s unit was excused. 

In Caniglia, we discussed an employee’s burden of proof in 
appealing a disciplinary action to a city’s personnel board. We 
stated that the employee had the “burden to show that good 
cause for her dismissal did not exist.”'> Caniglia, however, is an 
anomaly in our case law. In no other case has this court placed 
the burden on the employee to prove good cause did not exist 
in a disciplinary action. 

Notably, Caniglia was decided before Cleveland Board of 
Education y. Loudermill.'© Neb. Rev. Stat § 23-2510 (Reissue 
1997) does provide that county employees may “appeal” a 
disciplinary order to the Commission. But when an employee 


2 See Douglas Cty. Bd. of Comrs., supra note 7. 


'3 Id. 


4 Caniglia, supra note 1. 


'S Td. at 407, 315 N.W.2d at 243. 


'6 Cleveland Board of Education v. Loudermill, 470 U.S. 532, 105 S. Ct. 1487, 
84 L. Ed. 2d 494 (1985). 
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has a protected property interest in continued employment, 
the Commission’s public hearing'’ is usually the postdepriva- 
tion hearing. That hearing satisfies due process requirements 
under Loudermill. Because the evidentiary hearing before the 
reviewing tribunal or agency is de novo, many courts hold that 
the employing authority bears the burden of proving that the 
employee engaged in the conduct on which the authority based 
its disciplinary charge.'* 

But we decline to decide the continued vitality of Caniglia. 
Assuming arguendo that the County proved Pierce was in 
Nahriri’s unit unaccompanied, we nonetheless reverse. We con- 
clude that the County has failed to show Pierce’s mere violation 
of a work restriction, without any other showing of misconduct, 
warranted termination as a second offense of “[i]mmoral, inde- 
cent, disgraceful, or inappropriate conduct.” 


THE RecorD Does Not Support THE DEPARTMENT’ S 
ALLEGED SECOND OFFENSE OF IMMORAL, INDECENT, 
DISGRACEFUL, OR INAPPROPRIATE CONDUCT 

In addition to contending that the County failed to prove 
he was unaccompanied, Pierce contends the evidence fails 
to show that he engaged in “[i]Jmmoral, indecent, disgrace- 
ful, or inappropriate conduct.’ Obviously, Pierce’s conduct did 
not rise to the level of immoral, indecent, or disgraceful. The 
question is whether it constituted “inappropriate conduct.” We 
agree that the term “inappropriate conduct,’ standing alone, 
could be broad enough to encompass any improper conduct by 
an employee. In this case, however, we decline to interpret it 
that broadly. The record clearly shows the Department did not 
consider Pierce’s conduct on August 6, 2002, to be a serious 
offense warranting termination. 

First, as Pierce argues, the CBA required the Department to 
initiate a disciplinary action within 10 days from the time his 


'” See Neb. Rev. Stat. § 23-2511 (Reissue 1997). 


18 See, e.g., Cal. Correctional Peace v. State Person., 10 Cal. 4th 1133, 899 
P.2d 79, 43 Cal. Rptr. 2d 693 (1995); Department of Institutions v. Kinchen, 
886 P.2d 700 (Colo. 1994); Thompson v. New Orleans Dept., 844 So. 2d 
940 (La. App. 2003); Thurmond vy. Steele, 159 W. Va. 630, 225 S.E.2d 210 
(1976). 
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supervisor learned of the incident. That was not done. Nahriri 
wrote in her August 6, 2002, incident report that she had con- 
tacted the personnel director and Pierce’s supervisor on that 
same morning. However, the Department took no disciplinary 
action in response to Nahriri’s allegation until August 26—20 
days later. 

Second, the supervisor’s disciplinary action on August 26, 
2002, was an oral reprimand, an informal disciplinary action. 
The Commission’s personnel manual provides: “Where correc- 
tive action can be accomplished through . . . oral reprimands or 
warnings, formal disciplinary action should not be taken.” By 
giving Pierce an oral reprimand, the Department signaled that 
the violation did not justify formal disciplinary action. 

Third, Pierce’s alleged unaccompanied presence in Nahriri’s 
unit would have violated the personnel directive and the 
Department’s oral directives after the Commission’s 2001 order. 
Although Hill testified that she did not perceive Pierce’s con- 
duct as threatening in any way, his alleged conduct unquestion- 
ably fell within less serious categories of offenses under the 
Commission’s personnel manual. Yet, the Department took no 
action consistent with the lesser offenses. 

Those lesser offenses included “[f]ailure to observe written 
... orders prescribed by competent authority .. . where safety of 
persons or property is not endangered thereby.” The punishment 
for an employee’s first failure to observe a written order is an 
official written reprimand. Unlike an oral reprimand, a written 
reprimand is a formal disciplinary action. 

Similarly, the Department could have charged him with 
insubordination, 1.e., refusal to obey orders. The punishment for 
a first insubordination offense is an official written reprimand to 
a 1-day suspension. But the Department did not issue a written 
reprimand for either offense. Thus, although Pierce’s alleged 
violation of a written order constituted two lesser offenses, the 
Department apparently did not consider Pierce’s conduct to rise 
even to this level. 

We cannot judge an offense of “inappropriate conduct” in 
a vacuum, detached from the consequences for the offense. 
The Commission’s personnel manual shows that this offense 
is reserved for conduct that minimally warrants a 1- to 10-day 
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suspension for a minor first offense or termination for a major 
first offense or for any second offense. Clearly, “inappropriate 
conduct” was not intended to include less serious offenses under 
the personnel manual. But the record shows the Department did 
not consider Pierce’s alleged conduct on August 6, 2002, to be 
insubordination or a failure to observe a written order. In fact, it 
never considered the August 6 conduct, standing alone, serious 
enough to warrant any formal disciplinary action. Therefore, its 
decision to charge Pierce with a second offense of “[i]mmoral, 
indecent, disgraceful, or inappropriate conduct” can only be 
explained by Nahriri’s second allegation on August 29. 

The Department issued its notice of disciplinary charges on 
September 9, 2002, over 1 month after Pierce’s alleged miscon- 
duct on August 6. As noted, on August 29, Nahriri alleged that 
Pierce had looked at her through a window while she was eating 
lunch in the courtyard. In its notice of disciplinary charges, the 
Department included this second incident to bolster its allega- 
tion that Pierce’s August 6 conduct now constituted a serious 
offense warranting termination. But Pierce was not restricted 
from the courtyard, and at the Commission’s hearing, he denied 
the allegation that he had looked at Nahriri; Nahriri did not tes- 
tify. The Commission did not discuss the August 29 allegation 
in its order and based its decision solely on Pierce’s failure to 
prove that someone had accompanied him on August 6. Thus, 
we do not consider the second allegation. 

Both the Department’s delay in responding to Nahriri’s first 
allegation and the low level of its disciplinary response show that 
it did not consider Pierce’s alleged conduct on August 6, 2002, 
to be a serious offense warranting termination. Pierce did not 
speak or make any gestures to Nahriri, nor did he do anything 
intimidating or offensive. Hill corroborated his testimony that he 
immediately left the area after she told him she would clean up 
the ice. Under these circumstances, we conclude that even if the 
Department proved Pierce engaged in the conduct of which he 
was accused, it was not an offense warranting termination. 


CONCLUSION 
We conclude that the district court erred in refusing to 
review Pierce’s claims that the Department violated grievance 
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procedures under the CBA in terminating his employment. In 
a petition in error appeal from the Commission, the district 
court has jurisdiction to determine contract issues related to 
disciplinary actions; the petitioner is not required to file a claim 
with the county under § 23-135. 

Regarding Pierce’s claims of insufficient evidence, we con- 
clude that the evidence fails to show that the Department 
considered Pierce’s alleged conduct on August 6, 2002, to be 
a serious violation of the personnel manual, warranting termina- 
tion. The Department’s decision to charge Pierce with a second 
offense of “[i]mmoral, indecent, disgraceful, or inappropriate 
conduct” was apparently motivated by a second allegation of 
misconduct that played no role in the Commission’s decision to 
uphold Pierce’s termination. The district court therefore erred 
in affirming Pierce’s termination based on his alleged conduct 
on August 6. Accordingly, we reverse the district court’s judg- 
ment, which affirmed the decision of the Commission to uphold 
Pierce’s termination. We remand the cause with directions to 
the district court to remand the case to the Commission to 
vacate its order. 

REVERSED AND REMANDED WITH DIRECTIONS. 


ROGER FRANK ET AL., APPELLEES, V. FRED A. LocKwoop 
AND FrepD A. Lockwoop & Co., P.C., 
A NEBRASKA CORPORATION, 
APPELLANTS. 
749 N.W.2d 443 


Filed May 23, 2008. No. S-06-731. 


1. Directed Verdict: Evidence: Appeal and Error. Concerning the overruling of 
a motion for a directed verdict made at the close of all the evidence, appellate 
review is controlled by the rule that a directed verdict is proper only when reason- 
able minds can draw but one conclusion from the evidence, where an issue should 
be decided as a matter of law. 

2. Judgments: Verdicts. On a motion for judgment notwithstanding the verdict, 
the moving party is deemed to have admitted as true all the relevant evidence 
admitted that is favorable to the party against whom the motion is directed, and, 
further, the party against whom the motion is directed is entitled to the benefit of 
all proper inferences deducible from the relevant evidence. 
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3. : . To sustain a motion for judgment notwithstanding the verdict, the 
court resolves the controversy as a matter of law and may do so only when the 


facts are such that reasonable minds can draw but one conclusion. 

4. Judgments: Verdicts: Directed Verdict. A motion for judgment notwithstanding 
the verdict may be granted when the movant’s previous motion for directed ver- 
dict, made at the conclusion of all the evidence, should have been sustained. 

5. Malpractice: Accounting: Negligence: Proximate Cause: Proof: Damages. 
A plaintiff alleging accounting negligence must prove three elements: (1) the 
accountant’s employment, (2) the accountant’s neglect of a reasonable duty, and 
(3) that such negligence resulted in and was the proximate cause of loss (damages) 
to the client. 

6. Negligence: Proximate Cause: Words and Phrases. A proximate cause is a 
cause that produces a result in a natural and continuous sequence and without 
which the result would not have occurred. 

7. Malpractice: Accounting: Taxes: Interest: Proof: Damages. Interest on taxes 
is recoverable in accounting malpractice actions to the extent plaintiffs carry their 
burden of showing that they were damaged by the imposition of interest. 

8. Malpractice: Accountants: Negligence: Penalties and Forfeitures: Damages. 
Penalties may be recoverable as an element of damages when such penalties are 
the result of an accountant’s negligence. 
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MILLER-LERMAN, J. 
NATURE OF CASE 

Fred A. Lockwood and Fred A. Lockwood & Co., PC., 
appeal the order of the district court for Scotts Bluff County 
overruling their motion for judgment notwithstanding the ver- 
dict. A jury had found in favor of Roger Frank (Frank) and his 
wife, Connie Frank, on their claim for accounting malpractice 
in connection with their 2001 personal federal and Nebraska 
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income tax returns and awarded damages of $37,879 against 
Lockwood. We reverse in part, and remand for a new trial. 


STATEMENT OF FACTS 

Frank owns and operates various business ventures. In 1997, 
Frank purchased land near Scottsbluff, Nebraska, and titled the 
land in the name of one of his businesses, Frank Enterprises, 
Inc., an S corporation that for tax purposes passes its income 
and deductions through to its owners, Frank and his wife. In 
February 2001, Frank, on behalf of the corporation, entered into 
a contract to sell a portion of the land. After signing the con- 
tract, Frank explored possibilities for deferring taxation of gain 
on the sale of the land by use of a like-kind exchange pursuant 
to the Internal Revenue Code, I.R.C. § 1031 (2000). 

In June 2001, Frank consulted an attorney who specialized 
in § 1031 exchanges. The attorney advised Frank that, among 
other things, he should consult a tax professional regarding 
tax implications of a § 1031 exchange. Frank’s accountant at 
the time was Lockwood. Frank testified at trial in this present 
case that on occasions in June and September 2001, he spoke 
with Lockwood, and that Lockwood told him the Franks had 
$225,000 in tax credits that could be used to offset taxes that 
may be incurred as a result of the land sale. Frank’s attor- 
ney testified that he spoke with Lockwood in September and 
that Lockwood also told him such tax credits were available. 
Lockwood testified at trial that he might have stated the Franks 
had tax credits, but he denied that he advised Frank such credits 
could be used to offset tax on the sale because such a calcula- 
tion would require knowledge of financial information that was 
not available at that time. 

The sale closed on October 9, 2001, and Frank Enterprises 
received proceeds of $1,296,781.20. Of this amount, $1 million 
was deposited with a qualified intermediary that would hold the 
proceeds for purposes of the anticipated § 1031 exchange. The 
remaining proceeds, less closing costs, were transferred to the 
Franks. Frank testified that his decision to retain the remain- 
ing proceeds rather than using the entire proceeds in a § 1031 
exchange was based on Lockwood’s advice regarding the avail- 
ability of tax credits. Subsequent to the sale, on October 15, 
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Frank met with Lockwood to review the Franks’ 2000 personal 
tax returns, the filing of which had been extended and which 
are not directly at issue in this case. Frank testified that at the 
October 15 meeting, Lockwood provided greater detail regard- 
ing the tax credits and again advised him that the credits could 
be used to offset tax from the sale. In contrast, Lockwood testi- 
fied that he gave Frank information regarding the tax credits on 
October 15 but that he did not tell Frank that the credits could 
be used to offset tax from the land sale. 

In early 2002, after using part of the land sale proceeds 
to purchase replacement properties for a § 1031 exchange, 
Frank determined that he had purchased sufficient replacement 
property and that he could withdraw the remaining proceeds 
of approximately $500,000 being held by the qualified inter- 
mediary. Frank testified that he made this decision based on 
Lockwood’s advice that he could use tax credits to offset any 
capital gains tax resulting from failure to use the entire pro- 
ceeds to buy replacement property. 

On April 15, 2002, the date when the Franks’ 2001 personal 
tax return was due, Frank met with Lockwood regarding his 
2001 income taxes. On that day, Lockwood informed Frank, 
for what Frank testified was the first time, that Frank would not 
be able to use any of the tax credits to offset the capital gains 
tax from the land sale and that as a result, the Franks would 
owe a large tax liability for 2001. Lockwood advised Frank to 
file an extension, but Lockwood had not estimated the Franks’ 
2001 tax liability and did not advise Frank to pay an estimate 
of taxes due. Frank testified that if Lockwood had advised 
him to pay estimated taxes on April 15, 2002, he would have 
done so. 

On October 4, 2002, Lockwood provided the Franks with 
a 2001 tax return. Filing instructions included with the return 
stated that the return was to be mailed on or before October 15, 
2002. After receiving the return, Frank decided to consult with 
another accountant to review the return. After reviewing the 
return, the other accountant gave Frank a list of suggestions for 
reducing the tax liability, which list Frank gave to Lockwood. 
Lockwood incorporated most of the suggestions into revised 
tax returns which were completed in November. Frank did 
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not file the returns and pay the tax liability until some time in 
December. Frank consulted with his attorney prior to filing the 
tax returns. Frank testified at trial that in December, prior to 
filing the returns, he was aware that penalties and interest were 
accruing. A letter dated December 12, 2002, from Frank’s attor- 
ney to Lockwood was entered into evidence at trial. Frank had 
authorized the attorney to write the letter. The attorney stated 
in the letter that although penalties and interest were accruing, 
it was important to take time to ensure that “whatever is filed 
is the best result you can prepare.” 

After the Franks filed the tax returns and paid the taxes 
for 2001, both the Internal Revenue Service (IRS) and the 
Nebraska Department of Revenue provided the Franks notices 
that penalties and interest were due with respect to the 2001 
returns. Penalties were approximately $27,925 for the federal 
and $2,291 for the state; interest was approximately $6,285 
for the federal and $1,378 for the state. Penalties and interest 
related to both returns totaled approximately $37,879. 

On July 15, 2003, the Franks and Frank Enterprises filed a 
complaint against Lockwood and Fred A. Lockwood & Co., P.C. 
(hereinafter referred to collectively as “Lockwood”). The Franks 
asserted a cause of action for accounting malpractice. Trial in 
the matter was held February 13 through 16, 2006. After the 
Franks rested their case, Lockwood moved for directed verdict, 
arguing that there was no proof of damages and no proof of 
proximate cause of damages. The court sustained the motion 
for directed verdict as to Frank Enterprises on the basis that all 
income and deductions were passed through to the Franks and 
therefore the damage, if any, was to the Franks and not to Frank 
Enterprises. The court also sustained the motion for directed 
verdict to the extent that the Franks claimed lost profits because 
any such damages were not definite. The court overruled the 
remainder of the motion for directed verdict, and the defense 
presented its case. Lockwood renewed the motion for directed 
verdict at the close of all the evidence, and the court overruled 
the renewed motion. 

On February 16, 2006, the jury returned a verdict in favor 
of the Franks and awarded damages in the amount of $37,879. 
Lockwood filed a motion for judgment notwithstanding the 
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verdict. The court overruled the motion. The court noted that 
the jury’s damage award was equal to the amount the evidence 
established as penalties and interest paid by the Franks with 
respect to their 2001 federal and Nebraska tax returns. The 
court therefore determined that “the jury awarded nothing in 
actual income taxes paid” and that the verdict “represents the 
exact amount the jury concluded was paid in penalties and 
interest.” The court noted that there was evidence from which 
the jury could find that (1) Lockwood gave Frank erroneous 
advice regarding the availability of tax credits to offset any tax 
due on the 2001 returns that might result from the land sale; (2) 
Frank’s decision to forgo reinvesting the entire proceeds of the 
land sale in a like-kind exchange was based on such erroneous 
advice; (3) if Frank had known that the tax credits could not be 
used to offset tax and that he would have a large tax liability for 
2001, he would have paid estimated taxes in order to avoid pen- 
alties and interest for late payment of such tax liability; and (4) 
Lockwood’s erroneous advice caused the Franks to incur penal- 
ties and interest that they would not otherwise have incurred. 
The court concluded that “the verdict represents an appropriate 
item of damage that was proximately caused by negligent pro- 
fessional advice, and the verdict should stand.” 
Lockwood appeals. 


ASSIGNMENTS OF ERROR 
Lockwood generally asserts, restated, that the district court 
erred in overruling his motions for directed verdict and his 
motion for judgment notwithstanding the verdict because there 
was insufficient evidence that the Franks suffered damages as 
the result of his advice in connection with the preparation and 
filing of the Franks’ 2001 income taxes. 


STANDARDS OF REVIEW 
[1] Concerning the overruling of a motion for a directed ver- 
dict made at the close of all the evidence, appellate review is 
controlled by the rule that a directed verdict is proper only when 
reasonable minds can draw but one conclusion from the evidence, 
where an issue should be decided as a matter of law. Bellino v. 
McGrath North, 274 Neb. 130, 738 N.W.2d 434 (2007). 
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[2,3] On a motion for judgment notwithstanding the verdict, 
the moving party is deemed to have admitted as true all the 
relevant evidence admitted that is favorable to the party against 
whom the motion is directed, and, further, the party against 
whom the motion is directed is entitled to the benefit of all 
proper inferences deducible from the relevant evidence. Id. To 
sustain a motion for judgment notwithstanding the verdict, the 
court resolves the controversy as a matter of law and may do 
so only when the facts are such that reasonable minds can draw 
but one conclusion. /d. 


ANALYSIS 

[4] Lockwood assigns error to the denial of his motions for 
directed verdict and for judgment notwithstanding the verdict. 
A motion for judgment notwithstanding the verdict may be 
granted when the movant’s previous motion for directed verdict, 
made at the conclusion of all the evidence, should have been 
sustained. McLain v. Ortmeier, 259 Neb. 750, 612 N.W.2d 217 
(2000). We conclude that the court erred in denying parts, but 
not all, of Lockwood’s motion for judgment notwithstanding 
the verdict. 


Evidence Supports Finding That Lockwood 
Neglected a Reasonable Duty. 

[5,6] We have stated that before a plaintiff may recover for 
accounting malpractice, the essential elements of any negligence 
action must be proved, namely, (1) duty, (2) breach, (3) causa- 
tion, and (4) resulting damages. World Radio Labs. v. Coopers & 
Lybrand, 251 Neb. 261, 557 N.W.2d 1 (1996). Stated in the terms 
we have used in other cases of professional negligence, a plain- 
tiff alleging accounting negligence must prove three elements: 
(1) the accountant’s employment, (2) the accountant’s neglect 
of a reasonable duty, and (3) that such negligence resulted in 
and was the proximate cause of loss (damages) to the client. 
See Bellino, supra (regarding attorney negligence). Lockwood 
does not appear to dispute that his employment by the Franks 
was shown. Therefore, in determining whether the district court 
should have granted judgment notwithstanding the verdict, we 
consider whether the evidence supports findings that Lockwood 
neglected a reasonable duty and that such negligence resulted in 
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and was the proximate cause of the penalties and interest paid by 
the Franks. In this respect, we note that a proximate cause is a 
cause that produces a result in a natural and continuous sequence 
and without which the result would not have occurred. Id. 

With regard to neglect of a reasonable duty, the district court’s 
ruling referred primarily to evidence that Lockwood gave erro- 
neous advice regarding the § 1031 transaction. Although it 
recognized that the jury’s damage award was attributable to 
penalties and interest, the court emphasized that the Franks’ 
mistaken assumption, based on Lockwood’s erroneous advice, 
that tax credits were available to offset tax on the land sale 
was the cause of the damages awarded. We disagree with the 
emphasis of such analysis. 

Based on evidence in the record that the Franks paid penal- 
ties and interest of approximately $37,879 related to their 2001 
federal and Nebraska tax returns, the district court determined 
that the jury found malpractice and that the damages awarded 
by the jury consisted exclusively of penalties and interest. 
Neither Frank nor Lockwood disputes this characterization, and 
we agree that the evidence supports this interpretation of the 
jury’s award. Because only penalties and interest are at issue, 
we need not determine or comment on whether any other items, 
such as the taxes paid by the Franks, were recoverable as dam- 
ages. In this regard, we note that the Franks did not file a cross- 
appeal relative to the fact that the jury did not award damages 
in connection with the amount of taxes paid. 

The Franks incurred penalties and interest on their 2001 tax 
returns because the taxes were not timely paid on April 15, 
2002, and because the tax returns were not timely filed on the 
extended due date of October 15. Although Lockwood’s advice 
in connection with the payment and filing of the returns can 
give rise to liability, as discussed below, based on the evidence 
in this case, Lockwood’s advice regarding the availability of 
credits as they pertained to the Franks’ tax exposure due to the 
land sale could not be found to be the proximate cause of the 
penalties and interest actually incurred. 

We recognize that erroneous advice regarding the § 1031 
transaction could conceivably have caused the Franks to fail 
to plan ahead for taxes being due on April 15, 2002. However, 
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Frank’s testimony was that he learned from Lockwood on April 
15 that the tax credits were not available and that a large tax 
liability would be due. Frank further testified that if Lockwood 
had advised him to pay an estimated tax on that day, he would 
have done so. Such testimony indicates that Frank’s financial 
situation was such that he would have been able to timely pay 
the taxes on April 15, thereby avoiding penalties and interest 
for late payment of taxes, even without advance knowledge that 
a tax liability would be due. 

However, we note that Frank also testified that Lockwood 
failed to advise him on April 15, 2002, that when filing for an 
extension of time to file their 2001 returns, the Franks should 
have paid an estimate of their tax liability in order to avoid pen- 
alties and interest. The accountant who was asked by Frank to 
review the returns prepared by Lockwood testified at trial that a 
reasonable accountant would have advised a client to pay such 
estimate when filing for an extension. Based on this evidence, 
the jury could have found that Lockwood neglected a reason- 
able duty by failing to advise the Franks to pay an estimated 
tax liability on April 15, 2002. Therefore, although Lockwood’s 
advice regarding the § 1031 transaction could not be found to 
have caused the Franks to fail to timely pay their taxes, the jury 
could have found that Lockwood’s further failure to advise the 
Franks to pay an estimated tax on April 15 caused the Franks 
to fail to timely pay their taxes. 

We therefore determine that there was evidence from which 
the jury could have found that Lockwood neglected a reasonable 
duty and was liable for damages that resulted from such negli- 
gence. We must next consider whether Lockwood’s negligence 
in failing to advise the Franks to pay estimated taxes on April 
15, 2002, resulted in and was the proximate cause of the penal- 
ties and interest that comprise the jury’s award of damages. 


Although Interest May Be Recoverable Under Proper 
Circumstances, Evidence in This Case Did Not 
Establish That the Franks Suffered Damages 
From Paying Interest on Taxes. 

The evidence indicates that the Franks paid interest of $7,663 
with respect to their federal and Nebraska taxes. Although we 
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adopt a rule that interest paid to taxing authorities is available 
as an item of damages in an accounting malpractice case upon 
proper proof, and we reject a rule that interest on taxes is pre- 
cluded as a recoverable item of damages, we conclude that under 
the evidence presented in this case, the jury could not have 
found that the Franks suffered damage as a result of the payment 
of interest. Therefore, the district court should have granted 
judgment notwithstanding the verdict to the extent interest was 
awarded as an item of damages. 

We note that some courts have held that interest due on taxes 
is not recoverable as an item of damages in an accounting mal- 
practice action. See, Eckert Cold Storage, Inc. v. Behl, 943 F. 
Supp. 1230 (E.D. Cal. 1996); Leendertsen v. Price Waterhouse, 
81 Wash. App. 762, 916 P.2d 449 (1996); Alpert v Shea Gould 
Climenko, 160 A.D.2d 67, 559 N.Y.S.2d 312 (1990); Orsini v. 
Bratten, 713 P.2d 791 (Alaska 1986). Generally, the reasoning 
behind such decisions is that because the plaintiff had the use 
of the money during the period of late payment or underpay- 
ment, the plaintiff is not damaged when he or she is ultimately 
required to pay interest for such use of the money. The court 
in Eckert Cold Storage, Inc., stated that “interest paid to the 
I.R.S. represents a payment for the plaintiffs’ use of the tax 
money during the period after the taxes came due and before 
they were paid; as such, to the extent that the I.R.S. charges the 
market rate, interest is not a proper element of damages.” 942 
F. Supp. at 1235. We agree with the reasoning of these courts 
to the extent that interest paid to the IRS represents a payment 
for use of money and that therefore, a person who has use of 
the money is not generally damaged by the payment of interest. 
However, as discussed below, we also recognize that there may 
be exceptions to this general rule. 

The Franks urge us to reject a blanket rule precluding recov- 
ery of interest on taxes as an item of damages, and we agree 
that a blanket rule should not be adopted. The Franks cite 
to O’Bryan yv. Ashland, 717 N.W.2d 632 (S.D. 2006), as the 
preferred analysis. In O’Bryan, the Supreme Court of South 
Dakota held that “the issue whether a plaintiff has actually been 
damaged from the interest charged by the IRS to the taxpayer 
on unpaid tax liability is a question of fact,’ and the court 
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refused “to adopt a blanket rule forbidding interest recovery 
in accounting malpractice actions.” 717 N.W.2d at 639. The 
Supreme Court of South Dakota noted that other courts have 
acknowledged the possibility that plaintiffs could prove that 
they were truly damaged by the imposition of interest and that 
such courts have determined that “whether a [plaintiff] has been 
damaged is left to the finder of fact, with the burden of proof 
on the [plaintiff].” Jd. at 637. 

We agree with the Supreme Court of South Dakota that it 
is possible that a plaintiff could prove under appropriate cir- 
cumstances that the plaintiff was damaged by the imposition of 
interest. A plaintiff might be able to show that he or she was 
damaged by the imposition of interest either because he or she 
could have borrowed money during that time at a rate lower 
than what was assessed by the taxing authorities or because he 
or she had sufficient money to pay the taxes but the value of the 
use of such money to the plaintiff during the penalty period was 
less than the rate of interest charged by the taxing authorities. 
For example, in O’Bryan, the South Dakota Supreme Court 
noted evidence that the plaintiff “would not have necessarily 
had to borrow the money [to pay taxes] from a bank; he may 
have been able to borrow money from his family as he had 
done before.” 717 N.W.2d at 639. The jury in O’Bryan could 
have inferred from such evidence that the plaintiff would have 
paid his family no interest or interest at a rate below the market 
rate that would have been charged by a bank. Therefore, the 
jury could have found that the plaintiff suffered a loss when he 
had to pay interest to the IRS at a rate higher than was other- 
wise available to the plaintiff. 

[7] The O’Bryan approach, which we favor, is similar to that 
taken by the Massachusetts Court of Appeals in Miller v. Volk, 
63 Mass. App. 303, 305-06, 825 N.E.2d 579, 582 (2005), in 
which the court did not adopt a blanket rule precluding recov- 
ery of interest paid to the IRS in an accounting malpractice 
action, but denied recovery of interest under the particular facts 
of the case because “no proof was offered that the interest paid 
to the IRS on the deficiency exceeded the value to the plaintiffs 
of having use of the money in the meantime. There was, in 
other words, no proof of actionable damages.” While we do not 
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hold that plaintiffs are completely barred from recovering dam- 
ages related to interest paid to the IRS, we think that the burden 
remains on the plaintiff to prove that the circumstances were 
such that he or she was damaged by the payment of interest. 
We therefore do not adopt a blanket rule precluding recovery 
of interest on taxes as an element of damages. Instead, we hold 
that interest on taxes is recoverable in accounting malpractice 
actions to the extent plaintiffs carry their burden of showing 
that they were damaged by the imposition of interest. 

The dissent in this case disagrees with placing such burden 
on the plaintiff. The dissent urges adoption of an approach 
set forth in Ronson v. Talesnick, 33 F. Supp. 2d 347 (D.N.J. 
1999). Under the Ronson approach, once the plaintiff has 
proved that he or she paid interest to the IRS, the burden shifts 
to the defendant to prove that the plaintiff benefited from the 
defendant’s negligence. In Ronson, the federal district court for 
New Jersey attempted to determine whether New Jersey state 
law would allow a plaintiff to recover interest paid to the IRS 
in an accounting malpractice action. Based on New Jersey’s 
adoption of the collateral source rule and the benefits rule in 
other types of tort actions, the federal district court predicted 
that New Jersey would follow the above approach in which the 
plaintiff merely needed to prove that he or she paid interest to 
the IRS as a result of the defendant’s negligence and then the 
defendant had the burden to show that the plaintiff benefited 
from the defendant’s negligence. 

We disagree with the underlying reasoning in Ronson. We 
do not think the collateral source rule and the benefits rule are 
applicable to the present question because such rules presume 
that the plaintiff has proved damages. As noted above, we 
generally agree with the reasoning of other courts that interest 
paid to the IRS represents a payment for use of money and that 
therefore, a person who has use of the money is not gener- 
ally damaged by the payment of interest. We recognize that 
there may be circumstances under which a plaintiff actually 
is damaged, but the burden remains on the plaintiff to prove 
that such circumstances exist. We have stated, “Damages, like 
any other element of a plaintiff’s cause of action, must be 
pled and proved, and the burden is on the plaintiff to offer 
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evidence sufficient to prove the plaintiff’s alleged damages.” 
J.D. Warehouse v. Lutz & Co., 263 Neb. 189, 195, 639 N.W.2d 
88, 92-93 (2002). The dissent agrees with the reasoning in 
Ronson that a defendant should not benefit from a presumption 
that a plaintiff maintained a sum of money and earned interest 
in an amount comparable to the interest rate charged by the 
IRS. However, because the plaintiff has the burden to prove his 
or her damages, we do not think that the plaintiff should bene- 
fit from the presumption that he or she did not benefit from 
having use of the money and therefore was damaged by pay- 
ing interest. “[T]o the extent that the IL.R.S. charges the market 
rate, interest is not a proper element of damages.” Eckert Cold 
Storage, Inc. v. Behl, 943 F. Supp. 1230, 1235 (E.D. Cal. 1996). 
To the extent that interest charged by the IRS is above the mar- 
ket rate or does not reflect the value of the use of the money, 
we think it is the plaintiff’s duty to so prove, and the plaintiff 
must put on evidence, that the interest charged by the IRS was 
greater than the value of the use of the money. In the present 
case, the Franks put on no such evidence. 

The dissent also cites cases which adopt an interest dif- 
ferential approach to measuring damages in these situations. 
We note that the Ronson approach and the interest differential 
approach are significantly different in that Ronson puts the bur- 
den on the defendant to prove a benefit to the plaintiff, while 
under the interest differential approach, the burden apparently 
still remains on the plaintiff to prove the interest differential. 
We do not reject the interest differential approach as a possible 
measure of damages, and we think that it could be one of the 
circumstances referred to above in which a plaintiff could prove 
damages from the payment of interest to the IRS. However, in 
the present case, the Franks did not present sufficient evidence 
regarding the interest differential; they presented evidence that 
they paid interest to the IRS, but they presented no evidence 
that they actually earned less than what they paid. Because the 
Franks’ evidence regarding interest differential was inadequate, 
we need not decide in this case whether we would adopt the 
interest differential approach. However, we note that even if we 
were to adopt the interest differential approach, we would still 
conclude in this case that because the Franks did not present 
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sufficient evidence regarding interest differential, they did not 
prove damages with respect to the interest paid to the IRS. 

With the foregoing principles in mind, we observe that under 
the circumstances of this case, the Franks failed to provide evi- 
dence that they were damaged by the payment of interest. To the 
contrary, Frank testified that if Lockwood had told him to pay 
estimated taxes on April 15, 2002, he would have done so. The 
evidence also indicates that the Franks paid the taxes due when 
they filed the tax returns in December. Such evidence indicates 
that the Franks had the use of the money for the period after the 
taxes were due on April 15 and before they paid the taxes in 
December. The Franks did not present evidence to indicate that 
there were circumstances, such as those outlined above, such 
that they were damaged by the payment of interest on their taxes. 
The evidence showed only that the Franks had to pay interest to 
the taxing authorities for use of the money between April and 
December. There was no evidence from which the jury could 
have concluded that the Franks were damaged by payment of 
the interest because there was no evidence that the value of the 
use of the money to the Franks during that time was less than 
the rate of interest charged by the taxing authorities. Because 
there was no evidence of damage resulting from the payment of 
interest, we conclude that the district court erred when it failed 
to grant Lockwood’s motion for judgment notwithstanding the 
verdict to the extent that the jury awarded damages of $7,663 
for interest paid on the Franks’ federal and Nebraska taxes, and 
we reverse the district court’s ruling to that extent. 


Under the Facts of This Case, the Franks May Recover 
Penalties Related to Failure to Timely Pay Taxes, 

But Not Penalties Related to Failure to 

Timely File Returns. 

The evidence presented at trial indicates that the Franks 
incurred penalties of $27,925 with respect to their federal taxes 
and $2,291 with respect to their Nebraska taxes, for a total of 
$30,216. We conclude that penalties may be a recoverable ele- 
ment of damages; however, we further conclude that only a por- 
tion of the penalties in this case was the result of Lockwood’s 
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advice and, in particular, his failure to advise the Franks to pay 
estimated taxes on April 15, 2002. 

[8] As a general matter, it has been held that penalties may 
be recoverable as an element of damages when such penalties 
are the result of an accountant’s negligence. See, Bick v. Peat 
Marwick & Main, 14 Kan. App. 2d 699, 799 P.2d 94 (1990); 
Moonie v. Lynch, 256 Cal. App. 2d 361, 64 Cal. Rptr. 55 (1967). 
We agree with these authorities that penalties may be recovered 
as an item of damages in an accounting malpractice action. 
Unlike interest, penalties are not a payment for use of money 
but instead are a payment beyond interest to penalize a taxpayer 
for late payment of taxes or late filing of a return. To recover 
penalties, the taxpayer must show that the accountant’s negli- 
gence was the proximate cause of the penalties. 

The penalties incurred by the Franks in this case appear to 
have been of two types—those incurred because the Franks 
failed to pay taxes when due on April 15, 2002, and those 
incurred because the Franks failed to file their returns when due 
as extended to October 15. Under federal law, I.R.C. § 6651 
(2000) provides in subsection (a)(1) that a taxpayer may be 
assessed a penalty for failure to timely file a return and provides 
in subsection (a)(2) that a taxpayer may be assessed a separate 
penalty for failure to timely pay taxes due. In addition, LR.C. 
§ 6654 (2000) provides that penalties may be assessed for 
underpayment of estimated taxes. Nebraska law provides for 
similar penalties for failure to timely file returns, Neb. Rev. Stat. 
§ 77-2789 (Reissue 2003), and for underpayment of estimated 
taxes, 316 Neb. Admin. Code, ch. 20, § 007 (1998). 

The evidence indicates that the Franks were required to pay 
their federal and Nebraska tax liabilities for 2001 on April 15, 
2002. Because extensions were filed for and granted, the tax 
returns themselves were not due on April 15, but were due 
on the extended due date of October 15. However, the Franks 
did not file their 2001 tax returns or pay the tax due on such 
returns until December. Because the Franks failed to timely pay 
on April 15 and failed to timely file on October 15, they were 
subject to both penalties for late payment of taxes and penalties 
for late filing of returns. 
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As indicated above, there was sufficient evidence from 
which the jury could find that Lockwood was negligent in fail- 
ing to advise the Franks to pay an estimate of their 2001 tax 
liability on April 15, 2002. Because the failure to timely pay 
taxes subjected the Franks to possible penalties, the jury could 
have found that Lockwood’s negligence resulted in and was 
the proximate cause of any such penalties that were imposed. 
We therefore conclude that the district court did not err in 
denying Lockwood’s motion for judgment notwithstanding the 
verdict with respect to any portion of the damages award that 
was attributable to penalties for the Franks’ failure to timely 
pay taxes. 

However, to the extent any penalties were imposed for the 
Franks’ failure to timely file the tax returns, such late filing 
penalties were not a result of Lockwood’s advice or the failure 
to pay taxes on April 15, 2002. Instead, based on the evidence, 
the late filing penalties were the result of the Franks’ failure to 
file their 2001 federal and Nebraska tax returns on or before 
the extended due date of October 15. In this regard, there was 
evidence that Lockwood provided a tax return to the Franks in 
early October with instructions that stated that the return was 
to be mailed on or before October 15. The evidence further 
indicates that the return was not filed at that time because Frank 
chose to have another accountant and Frank’s attorney review 
the return. Frank’s testimony and the letter Frank’s attorney 
sent to Lockwood in December indicated that Frank was aware 
that penalties and interest were accruing but chose to take time 
for a careful review of the returns. Therefore, the evidence was 
not sufficient for a jury to determine that Lockwood breached a 
duty with respect to the October 15 filing deadline or that any 
damages resulting from the late filing of returns were the result 
of Lockwood’s advice. Because late filing penalties imposed 
were not the result of Lockwood’s negligence, the district 
court erred when it denied Lockwood’s motion for judgment 
notwithstanding the verdict with respect to the portion of the 
damages award that was attributable to late filing penalties, and 
we reverse the district court’s ruling to that extent. 

We note that the evidence presented at trial establishes only 
total amounts for the penalties imposed by the IRS and for 
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penalties imposed by the Nebraska Department of Revenue. 
The evidence does not distinguish whether such penalties were 
penalties occasioned by the failure to timely pay taxes or by 
the failure to timely file returns, or some combination of both. 
As we have determined above, to the extent such penalties are 
penalties for failure to timely file returns, under the facts of 
this case, they are not recoverable as damages. However, to 
the extent such penalties are penalties for failure to timely pay 
the taxes, under the facts of this case, they are recoverable as 
damages. Because the evidence in the record does not allow 
us to determine what portion of the penalties are for late pay- 
ment of the taxes which are recoverable, we find it necessary to 
remand this cause to the district court for a new trial limited to 
a determination of the portion of damages attributable to penal- 
ties imposed for failure to timely pay taxes and, upon a proper 
showing, awarding the Franks an amount of damages equal to 
penalties for failure to timely pay taxes. See Adams State Bank 
v. Navistar Financial Corp., 229 Neb. 334, 426 N.W.2d 525 
(1988) (holding that district court erred in denying judgment 
notwithstanding verdict as to two components of damages but 
not as to third component and remanding for new trial to deter- 
mine damages with respect to third component). 


CONCLUSION 

We conclude that there was not sufficient evidence from 
which the jury could find that the Franks were damaged by 
the imposition of interest on taxes and that there was not suf- 
ficient evidence that Lockwood’s negligence was the proxi- 
mate cause of penalties for the Franks’ failure to timely file 
their tax returns. The district court therefore erred in denying 
Lockwood’s motion for judgment notwithstanding the verdict 
with regard to those two portions of the damages awarded by 
the jury, and we reverse the district court’s ruling to that extent. 
We further conclude that there was sufficient evidence from 
which the jury could find that Lockwood neglected a reason- 
able duty by failing to advise the Franks to pay an estimate of 
their taxes on April 15, 2002, and that the evidence supported 
a finding that Lockwood’s negligence was the proximate cause 
of penalties imposed for the Franks’ failure to timely pay 
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their taxes. Therefore, the district court did not err in denying 
Lockwood’s motion for judgment notwithstanding the verdict 
with regard to the portion of damages attributable to such late 
payment penalties. However, because the portion of damages 
awarded attributable to late payment penalties is not ascertain- 
able from the record on appeal, we remand the cause to the 
district court for a new trial limited to a determination of the 
portion of damages attributable to penalties for the failure to 
timely pay taxes. The court thereafter should enter judgment, 
notwithstanding the original verdict, in the amount determined 
to be attributable to late payment penalties. 

AFFIRMED IN PART, REVERSED IN PART, AND REMANDED 

FOR A NEW TRIAL ON THE ISSUE OF DAMAGES. 

WRIGHT, J., not participating. 

Conno _Ly, J., dissenting in part. 

I disagree with that part of the majority opinion that holds 
that the Franks cannot recover interest they paid to the IRS 
because of their accountant’s negligence. The opinion con- 
cludes that the Franks had use of the money, and the IRS inter- 
est is just their “payment” for that use. 

I do not believe that the Franks should have the burden to 
prove the value of their use of the money was less than the rate 
of interest charged by the IRS when they incurred the interest 
only because of Lockwood’s negligence. The majority’s hold- 
ing ignores the essential fact that the Franks would not have 
incurred a “payment” for their unlawful use of the money but 
for Lockwood’s negligent advice, so they are not placed in a 
better position by their recovery of this “payment.” I concede 
that there may be circumstances when the harm caused by the 
practitioner’s negligence is offset by the benefit the taxpayer 
received from having use of the money. But the “special bene- 
fit” is Lockwood’s burden to prove. 

The majority concedes that there was sufficient evidence for 
a jury to conclude that Lockwood breached a duty to the Franks 
and “was liable for damages that resulted from such negli- 
gence.” But it fails to answer the question “whether Lockwood’s 
negligence in failing to advise the Franks to pay estimated taxes 
on April 15, 2002, resulted in and was the proximate cause of 
the interest” the Franks paid. To the extent the majority’s failure 
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to discuss causation implies that the Franks’ payment of IRS 
interest is not a legally recognized or compensable injury, I 
point out that such a reading is contrary to the greater weight of 
authority in tax malpractice cases. 

Many courts have recognized compensatory damages for the 
difference between what the taxpayers owe the IRS because 
of a practitioner’s negligence and what they would have owed 
absent that negligence.’ It is true that taxpayers have the bur- 
den of proving that they incurred tax liabilities they could have 
avoided but for the practitioner’s negligence.” But the majority’s 
opinion imposes an additional burden: Taxpayers must rebut the 
presumption that they received a benefit from their unlawful 
use of the money. If taxpayers do not rebut this presumption, 
then the majority holds that their payment of interest is not 
damages. Thus, the issue is not proximate causation, but legally 
recognized damages. 

The rule that taxpayers must show they were damaged seems 
reasonable enough on its face; damages are an element of the 
taxpayer’s negligence claim. But the real issue is whether the 
Franks received a benefit because of Lockwood’s negligence 
that offset the additional costs they incurred. Obviously, the 
Franks had use of the money only because of Lockwood’s 


' See, e.g., Carroll v. LeBoeuf, Lamb, Green & MacRae, L.L.P., 392 F. Supp. 
2d 621 (S.D.N.Y. 2005); Ronson v. Talesnick, 33 F. Supp. 2d 347 (D.N.J. 
1999); Jobe v. International Ins. Co., 933 F. Supp. 844 (D. Ariz. 1995), 
order withdrawn upon settlement 1 F. Supp. 2d 1403 (D. Ariz. 1997); Dail 
v. Adamson, 212 Ill. App. 3d 66, 570 N.E.2d 1167, 156 Ill. Dec. 445 (1991); 
Cameron v. Montgomery, 225 N.W.2d 154 (lowa 1975); Jamie Towers 
Housing v. William B. Lucas, 296 A.D.2d 359, 745 N.Y.S.2d 532 (2002); 
Wynn v. Estate of Holmes, 815 P.2d 1231 (Okla. App. 1991), overruled 
on other grounds, Stroud v. Arthur Andersen & Co., 37 P.3d 783 (Okla. 
2001); McCulloch v. Price Waterhouse LLP, 157 Or. App. 237, 971 P.2d 
414 (1998); Merriam v. Continental Cas. Co., No. 98-2522-FT, 1999 WL 
326183 (Wis. App. May 25, 1999) (unpublished disposition listed in “Table 
of Unpublished Opinions” at 228 Wis. 2d 510, 597 N.W.2d 774 (Wis. App. 
1999)). See, also, Jamison, Money, Farmer & Co. v. Standeffer, 678 So. 2d 
1061 (Ala. 1996); Worman v. Carver, 87 P.3d 1246 (Wyo. 2004); Jacob L. 
Todres, Malpractice and the Tax Practitioner: An Analysis of the Areas in 
Which Malpractice Occurs, 48 Emory L.J. 547 (1999). 


> See Ronson, supra note 1. 
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negligence. Both their harm and any benefit they received from 
having use of the money flowed from Lockwood’s negligence. 
But this point gets lost in the majority opinion because it omits 
any discussion of causation. 

If the Franks’ harm should be offset by the benefit of their 
having use of the money, the burden of proving the offset falls 
on Lockwood. This commonsense notion of equitable burdens 
is addressed in the Restatement (Second) of Torts § 920 at 509 
(1979), the “special benefit” rule: 

When the defendant’s tortious conduct has caused harm 
to the plaintiff or to his property and in so doing has 
conferred a special benefit to the interest of the plaintiff 
that was harmed, the value of the benefit conferred is 
considered in mitigation of damages, to the extent that this 
is equitable. 

Mitigation of damages is an affirmative defense, which the 
defendant has the burden to prove.* Under the Restatement, 
Lockwood must prove that a “special benefit” to the Franks 
resulted from his negligence and offset the taxpayer’s damages. 
While “mitigation of damages” here is merely shorthand for 
expressing the plaintiff’s net damages, many courts have rec- 
ognized the rule that a “defendant generally may show that an 
act or omission forming the basis of a complaint was a benefit 
as well as an injury to the plaintiff” 

Other courts put the burden on the tax practitioner to prove 
it is equitable to offset the taxpayer’s harm with the taxpayer’s 
benefit in using the money.® Yet the majority opinion relies on 
O’Bryan vy. Ashland’ to place the burden on the Franks to prove 
they have not benefited from the use of the money. This burden 
runs counter to the special benefit rule. Notably, the O’Bryan 
court made conflicting statements on this issue. Both parties 


3 Roth v. Wiese, 271 Neb. 750, 716 N.W.2d 419 (2006). Compare David v. 
DeLeon, 250 Neb. 109, 547 N.W.2d 726 (1996). 


+ See 22 Am. Jur. 2d Damages § 383 at 347 (2003). 


5 See, Ronson, supra note 1; Billings Clinic v. Peat Marwick Main, 244 Mont. 
324, 797 P.2d 899 (1990); Wynn, supra note 1. Compare Lee v. Lee, 47 
S.W.3d 767 (Tex. App. 2001). 


® O’Bryan vy. Ashland, 717 N.W.2d 632 (S.D. 2006). 
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had presented evidence on interest rates, and the court reserved 
for a future case the refinement of equitable burdens. It quoted 
with approval the federal district court’s statement in Ronson v. 
Talesnick.’ There, the court stated that “defendants should be 
permitted to come forward with evidence of benefit from the 
malpractice that could be applied to reduce a plaintiff’s recov- 
ery.’ I believe the majority opinion allows Lockwood to escape 
his burden to prove the Franks had received a benefit from 
his negligence. 

Although the majority opinion states that it is not adopting a 
blanket rule precluding the recovery of IRS interest, it appears 
to set a high bar for taxpayers to prove damages. Its rule is 
consistent with the reasoning of a minority of courts that have 
denied recovery. Those courts reasoned that the recovery of 
IRS interest represents a windfall when the taxpayer had use 
of the money and could have presumably earned interest on the 
money while holding it.? But I find persuasive the reasoning 
of the federal district court in Ronson, rejecting the windfall 
rationale for denying interest damages: 

Denying recovery of IRS interest from a negligent account- 
ant permits the tortfeasor to benefit from the presumption 
that a harmed taxpayer has been or should have been 
ingenious enough to (1) maintain a sum of money that he 
would have otherwise had to pay over to the IRS and (2) 
invest that money in a manner in which he earned interest 
in an amount comparable to the interest rate charged by 
the IRS.'° 

Like the district court in Ronson, I am not that naive to 
presume the taxpayer is clairvoyant. Other courts have also 
addressed the “windfall” concern. Those courts adopted a mea- 
sure of damages that ensures both that the taxpayer does not 
receive a double recovery and that the taxpayer is not punished 


7 Ronson, supra note 1. 
8 Td. at 355. 


° See, Alpert v Shea Gould Climenko, 160 A.D.2d 67, 559 N.Y.S.2d 312 
(1990); Leendertsen v. Price Waterhouse, 81 Wash. App. 762, 916 P.2d 449 
(1996). 


10 Ronson, supra note 1, 33 F. Supp. 2d at 355. 
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for failing to anticipate the practitioner’s negligence. In Streber 
v. Hunter,'! the Fifth Circuit allowed damages for the differ- 
ence between the interest the taxpayer earned while having use 
of it and the interest charged by the IRS.'* The court reasoned 
that “interest differential’ damages is not a double recovery: 
“[A]sking for ‘interest differential’ is not asking to keep the 
money earned on the [amount owed for taxes] while possessing 
it unlawfully; rather, it is asking to pay only the interest earned 
while possessing it unlawfully and not be penalized for conserv- 
ative investing.” 

Although the burden of proof was not at issue in Streber, 
the case demonstrates that there is no windfall concern if the 
plaintiff’s harm is offset by any benefit the taxpayer received 
from having use of the money. The question here is which 
party should have the burden of proving that offset. In other 
cases, we have put the burden of proving an offset on the party 
claiming the offset.'* In condemnation actions, we have specifi- 
cally held the burden is on the condemnor to plead and prove 
special benefits to the remaining property that offset damage to 
the property. 

The Franks satisfied the elements of their claim when they 
proved that Lockwood breached a duty to them to use reason- 
able prudence and skill in advising them on tax matters for 
which they employed him and that his negligence caused them 
to incur expenses they would not have incurred otherwise. 
Requiring Lockwood to prove an offset does not permit the 
Franks to benefit from any presumption regarding damages. 
Instead, it eliminates presumptions against either party and 


" Streber v. Hunter, 221 F.3d 701 (5th Cir. 2000). 

2 See id. See, also, King v. Deutsche Bank Ag, No. CV 04-1029-HU, 2005 
WL 611954 (D. Or. Mar. 8, 2005) (unpublished opinion). 

'3 Streber, supra note 11, 221 F.3d at 735. See, also, O’Bryan, supra note 6. 


4 See, e.g., Calabro v. City of Omaha, 247 Neb. 955, 531 N.W.2d 541 (1995); 
Brown v. Clayton Brokerage Co., 238 Neb. 646, 472 N.W.2d 381 (1991); 
Phillips v. State, 167 Neb. 541, 93 N.W.2d 635 (1958). 


'S See Frank vy. State, 177 Neb. 488, 129 N.W.2d 522 (1964). Accord 
Richardson v. Big Indian Creek Watershed Conservancy Dist., 181 Neb. 
776, 151 N.W.2d 283 (1967). See, also, NJI2d Civ. § 13.10. 
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requires each party to produce proof supporting their claims. 
Because the evidence did not support an offset of the Franks’ 
damages, I would give the Franks the benefit of their jury ver- 
dict for the interest they paid to the IRS. 


AMANDA C., BY AND THROUGH GARY RICHMOND, NATURAL PARENT 
AND NEXT FRIEND, APPELLEE, V. KELLY CASE, APPELLANT. 
749 N.W.2d 429 


Filed May 23, 2008. No. S-06-1097. 


1. Summary Judgment. Summary judgment is proper if the pleadings and admis- 
sible evidence offered at the hearing show that there is no genuine issue as to any 
material facts, or as to the ultimate inferences that may be drawn from those facts, 
and that the moving party is entitled to judgment as a matter of law. 

2. Summary Judgment: Proof. A party makes a prima facie case that it is entitled 
to summary judgment by offering sufficient evidence that, assuming it went 
uncontested at trial, would entitle the party to a favorable verdict. 

3: : ____. If the moving party makes a prima facie case that it is entitled to 
summary judgment, the burden then shifts to the nonmoving party to avoid sum- 
mary judgment by producing admissible contradictory evidence which raises a 
genuine issue of material fact. 

4. Summary Judgment: Appeal and Error. In reviewing a summary judgment, an 
appellate court views the evidence in the light most favorable to the party against 
whom the judgment was granted, giving that party the benefit of all reasonable 
inferences deducible from the evidence. 

5. Judgments: Appeal and Error. On questions of law, an appellate court is obli- 
gated to reach a conclusion independent of the determination reached by the 
court below. 

6. Judgments: Collateral Estoppel. Under the doctrine of collateral estoppel, also 
known as issue preclusion, an issue of ultimate fact that was determined by a valid 
and final judgment cannot be litigated again between the same parties or their 
privities in any future lawsuit. 

7. ____: ____. Collateral estoppel is applicable where (1) an identical issue was 
decided in a prior action, (2) the prior action resulted in a judgment on the merits 
which was final, (3) the party against whom the doctrine is to be applied was 
a party or was in privity with a party to the prior action, and (4) there was an 
opportunity to fully and fairly litigate the issue in the prior action. 

8. Constitutional Law: Actions. A civil remedy is provided under 42 U.S.C. § 1983 
(2000) for deprivations of federally protected rights, statutory or constitutional, 
caused by persons acting under color of state law. 

9. :____. In any 42 U.S.C. § 1983 (2000) action, the initial inquiry must focus 
on whether the two essential elements to a § 1983 action are present: (1) whether 
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the conduct complained of was committed by a person acting under color of state 
law and (2) whether this conduct deprived a person of rights, privileges, or immuni- 
ties secured by the Constitution or laws of the United States. 

Constitutional Law: Parental Rights: Minors. Under the U.S. Supreme Court’s 
longstanding precedent, a parent has a constitutional right to retain custody and 
control of his or her child. 

Due Process: Parental Rights: Parent and Child. The substantive due process 
right to family integrity protects not only the parent’s right to companionship, 
care, custody, and management of his or her child, but also protects the child’s 
reciprocal right to be raised and nurtured by his or her biological parent. 

Due Process: Parent and Child. Both parents and their children have cognizable 
substantive due process rights to the parent-child relationship. 

____. The Due Process Clause would be offended if a state were to 
attempt to force the breakup of a natural family without some showing of unfit- 
ness and for the sole reason that to do so was thought to be in the children’s 
best interests. 

____. Substantive due process rights between a parent and child do not 
arise simply by virtue of a genetic connection. Rather, they depend on a deeper, 
more enduring relationship. 

Due Process: Parental Rights: Minors. Blood alone may not suffice to permit 
a parent to assert the due process right to custody and control of his or her child 
if the parent has altogether failed to shoulder the responsibilities inherent in 
the parenthood. 

Civil Rights: Public Officers and Employees: Immunity. Public officials who 
have been sued in their personal capacities under 42 U.S.C. § 1983 (2000) may 
invoke qualified immunity as a shield from liability if the official’s conduct does 
not violate clearly established statutory or constitutional rights of which a reason- 
able person would have known. 

Appeal and Error. An appellate court will not review errors that were not 
assigned and argued in a party’s brief. 

Actions: Civil Rights: Damages: Proof. To recover compensatory damages in a 
42 U.S.C. § 1983 (2000) action, the claimant must show that the violation of his 
or her rights resulted in some actual harm. 

Actions: Civil Rights: Torts. Causation issues in 42 U.S.C. § 1983 (2000) 
actions are generally resolved according to common-law tort principles. 
Proximate Cause: Words and Phrases. As a general matter, a proximate cause is 
defined as that cause which, in a natural and continuous sequence, without any effi- 
cient, intervening cause, produces the injury, and without which the injury would 
not have occurred. 

Proximate Cause: Proof. Ordinarily a plaintiff must meet three basic require- 
ments in establishing proximate cause: (1) that without the misconduct, the injury 
would not have occurred, commonly known as the “but for” rule; (2) that the 
injury was a natural and probable result of the misconduct; and (3) that there was 
no efficient intervening cause. 

Negligence: Proximate Cause: Proof. When multiple causes act to produce a 
single injury, any one of those acts can still qualify as a proximate cause of that 
harm so long as it was a substantial factor in bringing about the injury. 
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23. Summary Judgment. In the summary judgment context, a fact is material only 
if it would affect the outcome of the case. 


Appeal from the District Court for Kimball County: KrisTINE 
R. Cecava, Judge. Affirmed. 


Jon Bruning, Attorney General, and Michael J. Rumbaugh for 
appellant. 


Monte L. Neilan, of Douglas, Kelly, Ostdiek, Bartels & 
Neilan, P.C., for appellee. 


HEAVICAN, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCormack, and MILLER-LERMAN, JJ. 


HEavican, C.J. 
I. INTRODUCTION 

Amanda C., by and through her natural father, Gary 
Richmond, sought damages, costs, and attorney fees from Kelly 
Case, an employee of the Nebraska Department of Health and 
Human Services (DHHS). The suit was filed against Case in 
her personal capacity based on her alleged interference with 
Amanda’s constitutional right to a relationship with Richmond. 
The district court for Kimball County granted summary judg- 
ment in favor of Amanda on the issue of Case’s “liability” and 
held a bench trial to determine damages. The court ultimately 
awarded Amanda $150,000 in damages, $53,437.50 in legal 
fees, and $11,260.03 in costs and expenses. Case now appeals. 
We affirm for reasons set forth below. 


Il. BACKGROUND 

Richmond and Carol C. married and settled in the Omaha, 
Nebraska area. While living in Omaha, Richmond and Carol 
had two children together. For reasons that are not entirely 
clear from the record, both of these children were taken into 
DHHS custody at birth. It is clear, however, that Carol suffered 
from a mental illness, and this may have been a contributing 
factor. Regardless, both of the children were eventually placed 
with Carol’s father and stepmother, Clyde and Connie C., who 
also lived in Omaha. Richmond and Carol eventually relin- 
quished their custodial rights to both children. 
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When Carol became pregnant with Amanda, Richmond and 
Carol moved from Omaha to Kimball, Nebraska. The move 
was apparently made to prevent DHHS from seizing Amanda 
at birth. Amanda was born on July 21, 1987. Approximately 
5 years later, a neighbor reported that Carol was abusing 
Amanda. No allegations of abuse were or have been made 
regarding Richmond. On July 23, 1993, DHHS took Amanda 
into its custody. 

Initially, Amanda was placed in a foster home in Kimball, 
where she prospered and had regular visitation with Richmond. 
It appears, however, that Carol still managed to abuse Amanda, 
though it is not clear exactly how she did so. Regardless, on 
June 1, 1995, DHHS placed Amanda with her maternal grand- 
father and stepgrandmother, Clyde and Connie, in Omaha. 
Richmond was not consulted about this move. No arrangements 
were made to allow Richmond to have regular visitation with 
Amanda. There is some evidence that Richmond did not have 
a friendly relationship with Clyde and Connie. Once Amanda 
was relocated to Omaha, her visits with Richmond ceased. 

On September 4, 1996, the Kimball County Attorney filed 
a petition in the county court for Kimball County to termi- 
nate Richmond’s parental rights. On July 29, 1997, the court 
appointed Monte Neilan to represent Richmond in the matter. 
Meanwhile, DHHS representatives began contacting Richmond 
and asking him to voluntarily relinquish his parental rights. 
Richmond repeatedly refused these requests. Not long after 
Neilan was appointed to represent Richmond, the two lost con- 
tact for the better part of a year. On May 5, 1998, the juvenile 
court entered an order stating that Neilan would be excused 
from the case if Richmond did not immediately contact him. 
Richmond resumed contact with Neilan a day or two later. 

On August 4, 1998, Case, a caseworker at DHHS, was 
assigned to Amanda’s file. As with prior caseworkers before 
her, Case wanted Richmond to relinquish his parental rights so 
that Amanda could be formally adopted by Clyde and Connie. 
To that end, Case spoke with Richmond over the telephone and 
met with him in person immediately after she was assigned to 
the case. Richmond initially explained that he was not will- 
ing to relinquish his rights. However, he also indicated that 
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he wanted to take Amanda’s preferences into account. During 
their conversations, Case explained that if they could arrange 
an open adoption, Richmond could still visit Amanda even if 
he relinquished his parental rights. Case also explained that 
such visitation opportunities would disappear if Richmond’s 
parental rights were terminated in the proceeding pending in 
county court. 

On August 13, 1998, Case met with Richmond at the DHHS 
office in Scottsbluff, Nebraska. During the meeting, Case placed 
a call to Clyde and Connie’s residence in Omaha. A confer- 
ence call was held with Case and Richmond in Scottsbluff 
and Connie and Amanda in Omaha. During the telephone call, 
Amanda stated that she wanted to be adopted by Clyde and 
Connie, since she was in Omaha and Richmond was in Kimball. 
However, Amanda also stated that she wanted to have contact 
and visits with Richmond. Promises were made—though it is 
not clear whether by Case, Connie, or both—that an open adop- 
tion would be used. Notably, Case did not inform Neilan, the 
Kimball County Attorney, Amanda’s guardian ad litem, or the 
county court about any of the above. 

After the conference call, Case prepared the documents that, 
once signed, would divest Richmond of his parental rights over 
Amanda. Case then contacted Neilan to inform him that she 
was working with Richmond to secure his relinquishment of 
parental rights. In response, Neilan sent a letter to Case stating 
that Richmond did not want to relinquish his parental rights. 
Case would later claim that she did not receive the letter. Either 
way, Case avoided further contact with Neilan. 

Case then met with Richmond to discuss the relinquish- 
ment. Notably, Case once again counseled Richmond regard- 
ing the legal ramifications of a relinquishment as opposed to 
a court-ordered termination of parental rights. In particular, 
Case explained that relinquishment left open the possibility of 
visitation with Amanda, whereas termination would not. Case 
left the relinquishment documents with Richmond and told 
him to discuss them with his attorney. It is not clear whether 
Richmond ever did. Once again, Case never notified Amanda’s 
guardian ad litem, the county attorney, or the county court 
about these meetings. 
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Case and Richmond met for a final time on August 25, 1998. 
Case again explained the legal benefits of relinquishment and 
stated that relinquishment was in Richmond’s best interests. 
Richmond then signed the documents and thereby relinquished 
his parental rights over Amanda. Case filed the documents with 
the county court. 

In 1999, Richmond sued Case based on the aforemen- 
tioned sequence of events.' Richmond alleged that, among other 
things, Case engaged in the unauthorized practice of law—and 
thereby abused her authority as a DHHS employee—when she 
counseled Richmond about the legal benefits of relinquish- 
ing his parental rights. Richmond alleged that this action 
deprived him of his substantive due process right to custody 
of his child and therefore sought relief pursuant to 42 U.S.C. 
§ 1983 (2000). 

A jury trial was held on February 6, 2003. The jury found 
in favor of Richmond on his § 1983 claim, but awarded him 
a mere $1 in compensatory damages. The jury did, however, 
award Richmond $65,000 in punitive damages. It is unclear 
whether attorney fees were awarded. Moreover, the relinquish- 
ment agreements were declared null and void by the court in its 
June 3, 2003, judgment. 

Case appealed to this court. While that appeal was pend- 
ing, the parties agreed to a settlement. Case agreed to aban- 
don the appeal if Richmond accepted a $130,000 settle- 
ment, of which $84,031.65 was for attorney fees and another 
$4,977.17 for costs. The remaining $40,991.18 represented 
“compensatory damages” under the terms of the agreement. 
Richmond accepted the offer, and the appeal was dismissed by 
joint stipulation. 

On May 20, 2004, less than a year later, Richmond filed 
another complaint against Case in the district court for Kimball 
County. This time, Richmond filed the complaint against Case 
in her personal capacity on behalf of his then minor daugh- 
ter, Amanda. Among other claims, the complaint alleged that 
Case’s misconduct had deprived Amanda of her substantive 
due process rights to a parent-child relationship in violation of 


' See Richmond v. Case, Kimball County District Court, case No. CI99-82. 
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§ 1983. All other causes of action were quickly abandoned so 
that only the § 1983 claim remained. Amanda then moved for 
summary judgment on the issue of “liability”” A hearing was 
held on November 1, 2005, to resolve the motion. 

The district court found that the judgment against Case in the 
previous suit in Kimball County District Court, case No. CI99-82 
(hereinafter CI99-82), had a preclusive effect regarding her mis- 
conduct in dealing with Richmond. The court concluded that 
such misconduct not only violated Richmond’s parental rights, 
but also violated Amanda’s substantive due process rights as a 
child. Finally, the court relied on deposition testimony by Dr. 
Daniel Scharf, a psychologist who evaluated Amanda, in con- 
cluding that the relinquishment had caused harm to Amanda. 
Accordingly, the court granted Amanda’s motion for summary 
judgment as to Case’s liability and scheduled a bench trial on the 
issue of damages. 

On May 24, 2006, the district court issued a judgment award- 
ing Amanda $150,000 in damages. In its judgment, the court 
recounted the aforementioned sequence of events. The court 
also noted that sometime after the relinquishment, Amanda 
began to use drugs, ran away from (and refuses to return to) 
the home of Clyde and Connie, gave birth to a child out of 
wedlock, and appears to be suffering financially. In short, the 
court found that Case “interfered with [Amanda’s] parent-child 
relationship with [Richmond].” and that Amanda’s life “spun 
out of control” as a result. 

After the court issued its judgment, Amanda filed a petition 
on June 13, 2006, requesting legal fees, expenses, and costs. 
Per a stipulated order, the court awarded Amanda $53,437.50 
in attorney fees and another $11,260.03 in costs and expenses. 
Case now appeals. 


IH. ASSIGNMENTS OF ERROR 
Case assigns, restated, that the district court erred when it 
(1) relied on the doctrine of collateral estoppel to find that 
Case violated Amanda’s substantive due process rights, (2) mis- 
handled the inquiry into whether Case’s actions caused actual 
harm to Amanda, and (3) failed to recognize the existence of 
genuine issues of fact. 
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IV. STANDARD OF REVIEW 

[1] Summary judgment is proper if the pleadings and admis- 
sible evidence offered at the hearing show that there is no genu- 
ine issue as to any material facts, or as to the ultimate infer- 
ences that may be drawn from those facts, and that the moving 
party is entitled to judgment as a matter of law.’ 

[2,3] A party makes a prima facie case that it is entitled 
to summary judgment by offering sufficient evidence that, 
assuming it went uncontested at trial, would entitle the party 
to a favorable verdict.* If the moving party makes such a case, 
the burden then shifts to the nonmoving party to avoid sum- 
mary judgment by producing admissible contradictory evidence 
which raises a genuine issue of material fact.* 

[4,5] In reviewing a summary judgment, an appellate court 
views the evidence in the light most favorable to the party 
against whom the judgment was granted, giving that party the 
benefit of all reasonable inferences deducible from the evi- 
dence.° On questions of law, an appellate court is obligated to 
reach a conclusion independent of the determination reached by 
the court below.® 


V. ANALYSIS 


1. COLLATERAL EsTOPPEL 

In her first assignment of error, Case contends that the district 
court erroneously concluded that the judgment in CI99-82 had 
a preclusive effect regarding whether Case violated Amanda’s 
constitutional rights in this case. To refresh, in CI99-82, a jury 
found that Case violated Richmond’s substantive due process 
right to custody of Amanda. The district court found that Case’s 
“interference with the parent-child relationship between Gary 
Richmond and Amanda C[.]” was an issue “fully determined” 


2 See Didier v. Ash Grove Cement Co., 272 Neb. 28, 718 N.W.2d 484 
(2006). 


3 See Marksmeier v. McGregor Corp., 272 Neb. 401, 722 N.W.2d 65 (2006). 
+ See id. 
5 See Didier, supra note 2. 


® Ichtertz v. Orthopaedic Specialists of Neb., 273 Neb. 466, 730 N.W.2d 798 
(2007). 
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in CI99-82. This conclusion was based on the court’s belief that 
“Tt]he facts are the same and the same relationship was affected 
[in this case].” As a result, the court determined that the judg- 
ment in CI99-82 rendered it unnecessary to relitigate whether 
Case violated Amanda’s constitutional rights. 

[6,7] Under the doctrine of collateral estoppel, also known 
as issue preclusion, an issue of ultimate fact that was deter- 
mined by a valid and final judgment cannot be litigated again 
between the same parties or their privities in any future lawsuit.’ 
Collateral estoppel is applicable where (1) an identical issue was 
decided in a prior action, (2) the prior action resulted in a judg- 
ment on the merits which was final, (3) the party against whom 
the doctrine is to be applied was a party or was in privity with 
a party to the prior action, and (4) there was an opportunity to 
fully and fairly litigate the issue in the prior action.® 

There is no dispute that CI99-82 resulted in a final judg- 
ment on the merits. Nor is there a dispute that Case—the 
party against whom issue preclusion is sought—was a party 
in CI99-82. The only real question is whether Case’s interfer- 
ence with Richmond’s substantive due process rights regarding 
Amanda is identical to the underlying issue of whether Case 
interfered with Amanda’s substantive due process rights, if 
any, regarding Richmond. If so, then Case had the opportunity 
to fully and fairly litigate that issue in CI99-82 and Amanda 
would therefore be entitled to collateral estoppel. 

[8,9] Amanda alleged that Case interfered with her substan- 
tive due process rights regarding the parent-child relationship 
between her and Richmond. Accordingly, Amanda sought relief 
under § 1983, which provides a civil remedy for “depriva- 
tions of federally protected rights,” statutory or constitutional, 
“caused by persons acting under color of state law.” 

[I]n any § 1983 action the initial inquiry must focus on 
whether the two essential elements to a § 1983 action 


T See Stevenson v. Wright, 273 Neb. 789, 733 N.W.2d 559 (2007). 
8 See id. 


° Parratt v. Taylor, 451 U.S. 527, 535, 101 S. Ct. 1908, 68 L. Ed. 2d 420 
(1981), overruled on other grounds, Daniels v. Williams, 474 U.S. 327, 106 
S. Ct. 662, 88 L. Ed. 2d 662 (1986). 
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are present: (1) whether the conduct complained of was 
committed by a person acting under color of state law; 
and (2) whether this conduct deprived a person of rights, 
privileges, or immunities secured by the Constitution or 
laws of the United States.!° 

Case concedes that she was acting under color of state law 
at all times relevant to this controversy. The only remain- 
ing question, then, is whether Case’s interference with 
Richmond’s constitutional rights also deprived Amanda of her 
constitutional rights. 

[10] It is beyond dispute that under the U.S. Supreme Court’s 
longstanding precedent, a parent has a constitutional right to 
retain custody and control of his or her child.'' A fundamental 
question here is whether the corollary is true—that is, whether 
a child has a constitutional right to be under the care, custody, 
and control of his or her parent. 

[11,12] In In re Guardianship of D.J., we observed that both 
“parents and their children have a recognized unique and legal 
interest in, and a constitutionally protected right to, compan- 
ionship.’”'? In other words, the substantive due process right 
to family integrity “‘protects not only the parent’s right to the 
companionship, care, custody, and management of his or her 
child, but also protects the child’s reciprocal right to be raised 
and nurtured by [his or her] biological .. . parent.’’’'? It is clear, 
therefore, that both parents and their children have cognizable 
substantive due process rights to the parent-child relationship. 

Nevertheless, Case presents two arguments as to why her 
interaction with Richmond, however wrongful, did not actually 
violate Amanda’s substantive due process rights to be raised 


10 Td. 


" See Troxel v. Granville, 530 U.S. 57, 120 S. Ct. 2054, 147 L. Ed. 2d 49 
(2000) (plurality opinion) (citing Prince v. Massachusetts, 321 U.S. 158, 64 
S. Ct. 438, 88 L. Ed. 645 (1944); Pierce v. Society of Sisters, 268 U.S. 510, 
45 S. Ct. 571, 69 L. Ed. 1070 (1925); Meyer v. Nebraska, 262 U.S. 390, 43 
S. Ct. 625, 67 L. Ed. 1042 (1923)). 


'2 In re Guardianship of D.J., 268 Neb. 239, 246, 682 N.W.2d 238, 244 (2004) 
(emphasis supplied). 


13 Td. (emphasis supplied). 
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and nurtured by Richmond. First, Case suggests that even 
if she violated Richmond’s constitutional rights by persuad- 
ing him to relinquish his right to custody, she did not violate 
Amanda’s constitutional rights because the relinquishment was 
ultimately in Amanda’s best interests. Case does not, however, 
support her conclusion with any proof that the relinquish- 
ment was in Amanda’s best interests. In fact, the evidence 
presented at the summary judgment stage suggests quite the 
opposite—that the relinquishment led to a downward spiral in 
Amanda’s development. 

[13] The irony is that due to Case’s intervention, the county 
court for Kimball County was never able to accurately deter- 
mine if, in fact, a termination of Richmond’s parental rights 
was in Amanda’s best interests. This is significant because, as 
the U.S. Supreme Court observed in Quilloin v. Walcott,'* “the 
Due Process Clause would be offended ‘[i]f a State were to 
attempt to force the breakup of a natural family . . . without 
some showing of unfitness and for the sole reason that to do 
so was thought to be in the children’s best interest.’” Under 
Quilloin, Case’s belief that she was acting in Amanda’s best 
interests does not diminish the fact that Case violated Amanda’s 
constitutional rights by subverting established procedure in an 
attempt to divest Richmond of his parental rights. 

[14] Case next argues that her conduct did not actually impli- 
cate either Richmond’s or Amanda’s substantive due process 
rights because the parent-child relationship had deteriorated by 
the time she intervened. As Case correctly points out, substan- 
tive due process rights between a parent and child do not arise 
simply by virtue of a genetic connection. Rather, they depend 
on a deeper, more enduring relationship. 

[15] For example, in Lehr v. Robertson,'> the U.S. Supreme 
Court held that a father who 


4 Quilloin v. Walcott, 434 U.S. 246, 255, 98 S. Ct. 549, 54 L. Ed. 2d 511 
(1978) (alteration in original) (quoting Smith v. Organization of Foster 
Families, 431 U.S. 816, 97 S. Ct. 2094, 53 L. Ed. 2d 14 (1977) (Stewart, J., 
concurring in judgment)). 

' Lehr v. Robertson, 463 U.S. 248, 262, 103 S. Ct. 2985, 77 L. Ed. 2d 614 
(1983). 
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accepts some measure of responsibility for the child’s 
future . . . may enjoy the blessings of the parent-child 
relationship and make uniquely valuable contributions 
to the child’s development. [But if] he fails to do so, 
the Federal Constitution will not automatically compel 
a State to listen to his opinion of where the child’s best 
interests lie. 
We can infer from this language that blood alone may not suffice 
to permit a parent to assert the due process right to custody and 
control of his or her child if the parent has altogether failed to 
shoulder the responsibilities inherent in the parenthood. Relying 
on such sentiments, Case reminds us that Richmond had largely 
failed to maintain the father-daughter relationship in the years 
prior to Case’s intervention. 

But even if Richmond did neglect Amanda, such neglect is 
irrelevant because this case involves Amanda’s constitutional 
rights, not Richmond’s. It is doubtful that Lehr’s emphasis on 
responsibility works exactly the same in reverse—that is, that 
a minor child could not assert his or her due process right to 
parental control where the child “allowed” his or her parental 
relationship to lapse. But even if it does, Case has not shown 
that Amanda, a young child at the time, voluntarily failed to 
embrace her relationship with Richmond. The evidence shows 
that at a very young age, Amanda was taken from her home, 
placed in DHHS custody, and thereafter relocated as DHHS 
saw fit. Although the bond between Amanda and Richmond 
had withered before Case even intervened, it was not due to 
Amanda’s failure to nurture it. So while Richmond’s alleged 
failure to embrace his relationship with Amanda might have 
affected his ability to invoke his parental rights and thus recover 
under § 1983, it will not prevent Amanda from doing so. 

[16] Having rejected those two arguments, we pause to note 
another avenue Case could have pursued—but inexplicably 
avoided—in an attempt to evade liability. We refer, of course, 
to the defense of qualified immunity. Public officials like Case 
who have been sued in their personal capacities under § 1983 
may invoke qualified immunity as “a shield from liability” 
if the “official’s conduct does not violate clearly established 
statutory or constitutional rights of which a reasonable person 
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would have known.”!® This defense is commonly raised by, and 
has been granted to, social service workers.'” 

[17] Case referred to the qualified immunity defense in her 
responsive pleading before the district court. It is clear that 
the district court did not grant Case qualified immunity. But 
the record does not show whether this was because the court 
concluded that Case was not entitled to such immunity or 
because Case abandoned the claim herself. Either way, Case 
did not mention the defense in her brief before this court. We 
will not review errors that were not assigned and argued in 
a party’s brief.'* Accordingly, we will not consider whether 
Case is entitled to qualified immunity. Instead, we mention 
the qualified immunity defense only to dispel any notion that 
state employees will automatically be held personally liable for 
substantial monetary damages any time they infringe upon a 
citizen’s constitutional rights. 

We conclude that proof that Case wrongfully interfered 
with Richmond’s custody and control over Amanda would 
also establish that Case wrongfully interfered with Amanda’s 
constitutional right to be in Richmond’s custody. Whether 
Case wrongfully interfered with Richmond’s right to custody 
and control of Amanda was the issue at the heart of CI99-82. 
Case suffered an adverse judgment on that issue after full and 
fair litigation. Accordingly, the district court did not err in 
concluding that the judgment in CI99-82 precludes Case from 
contesting whether she interfered with Amanda’s constitutional 
rights by wrongfully counseling Richmond to relinquish cus- 
tody of Amanda. 


2. CAUSATION 
In her next assignment of error, Case contends that the dis- 
trict court mishandled the inquiry into whether Case’s conduct 
was the cause of Amanda’s harm. Case’s argument in this 


'6 Williams v. Baird, 273 Neb. 977, 985, 735 N.W.2d 383, 391 (2007). 
'” See id. n.32 (collecting cases). 
'8 See, Fickle v. State, 273 Neb. 990, 735 N.W.2d 754 (2007), modified on 


other grounds 274 Neb. 267, 759 N.W.2d 113; Epp v. Lauby, 271 Neb. 640, 
715 N.W.2d 501 (2006). 
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regard proceeds in two parts. First, Case argues that Amanda 
failed to present sufficient evidence that Case’s misconduct 
resulted in actual harm to Amanda. Second, Case argues that 
the district court’s causation analysis was inherently flawed 
because it considered evidence of Amanda’s “damages” instead 
of confining its analysis solely to issues of “liability.” 


(a) Actual Harm 

[18] To recover compensatory damages in a § 1983 action, 
the claimant must show that the violation of his or her rights 
resulted in some actual harm.'’ This requires both proof of some 
actual harm to the claimant and a causal relationship between 
that harm and the violation of the claimant’s federal rights. 

Case does not seem to dispute that Amanda actually suf- 
fers from numerous social problems. Rather, Case seems to 
argue that those problems did not result from any misconduct 
by Case, but stem from a number of other threats to Amanda’s 
ordinary social development. As Case points out, Amanda was 
abused by her mother, Carol; removed from her biological 
home at an early age; relocated from Kimball to Omaha to live 
with Clyde and Connie; and was unable to see Richmond on a 
regular basis, if at all. All of these things, Case argues, affected 
Amanda’s development and cannot be attributed to Case. At 
bottom, this argument refers to causation. 

[19-21] Causation issues in § 1983 actions are generally 
resolved according to common-law tort principles.” As a gen- 
eral matter, a proximate cause is defined as “that cause which, 
in a natural and continuous sequence, without any efficient, 
intervening cause, produces the injury, and without which the 
injury would not have occurred.””! So, ordinarily, 


9 See Carey v. Piphus, 435 U.S. 247, 266, 98 S. Ct. 1042, 55 L. Ed. 2d 252 
(1978). 


20 See, e.g., Martinez v. California, 444 U.S. 277, 100 S. Ct. 553, 62 L. Ed. 2d 
481 (1980) (citing Grimm vy. Arizona Bd. of Pardons & Paroles, 115 Ariz. 
260, 564 P.2d 1227 (1977), and Palsgraf v. Long Island R. R. Co., 248 N.Y. 
339, 162 N.E. 99 (1928)); Ricketts v. City of Columbia, Missouri, 36 F.3d 
775 (8th Cir. 1994), 


*! Haselhorst v. State, 240 Neb. 891, 899, 485 N.W.2d 180, 187 (1992). 
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a plaintiff must meet three basic requirements in establish- 
ing proximate cause: (1) that without the [misconduct], 
the injury would not have occurred, commonly known as 
the “but for” rule; (2) that the injury was a natural and 
probable result of the [misconduct]; and (3) that there was 
no efficient intervening cause.” 

[22] We have also held, however, that an act need not be the 
sole cause of harm to qualify as a proximate cause. When mul- 
tiple causes act to produce a single injury, any one of those acts 
can still qualify as a proximate cause of that harm so long as it 
was a substantial factor in bringing about the injury.” 

In support of her motion for summary judgment, Amanda 
presented deposition testimony and an accompanying affidavit 
from Scharf, a psychologist licensed in the State of Nebraska. 
Scharf evaluated Amanda and reviewed her file. Scharf’s tes- 
timony supports the conclusion that the relinquishment was 
a substantial factor in bringing about Amanda’s subsequent 
social problems. 

Scharf acknowledged that Amanda faced a number of “risk 
factors” in addition to Richmond’s relinquishment of cus- 
tody and thus, that the “relinquishment [was] one of a couple 
of risk factors” affecting Amanda’s development. However, 
Scharf also noted that Amanda seemed to handle most of the 
other developmental risk factors without many adverse effects. 
Scharf found that “until about age 12 or 13,” the approximate 
time of the relinquishment, Amanda had “adjusted fairly well 

. and done real well in school and done well with friends.” 
But soon after the relinquishment, Amanda faced a “decrease in 
scholastic achievement, . . . substance abuse, [and] difficulties 
with depression.” Ultimately, this led Scharf to conclude that 
“the relinquishment did have an effect on Amanda.” 

Scharf’s testimony not only supports a finding that Amanda 
suffered actual harm, but also that the relinquishment was a 
substantial factor in causing that harm. Scharf’s testimony 


2 Stahlecker v. Ford Motor Co., 266 Neb. 601, 609-10, 667 N.W.2d 244, 254 
(2003). 

°3 Reimer v. Surgical Servs. of the Great Plains, 258 Neb. 671, 605 N.W.2d 
777 (2000). 
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suggests that the relinquishment was at least as significant an 
agent as the other obstacles Amanda faced in bringing about 
her downward social spiral. Amanda’s presentation of such 
evidence therefore shifted the burden to Case to present con- 
tradictory evidence that Amanda did not suffer actual harm 
or at least evidence that the formal relinquishment was not a 
substantial factor in bringing about such harm. Case did not 
present any such evidence. The court did not err, therefore, in 
concluding that summary judgment was proper on the issue of 
proximate causation. 


(b) Consideration of “Damages” Evidence at Causation Stage 

At one point in her brief, Case argues that the district court’s 
causation analysis was flawed because the court “failed to dis- 
tinguish [(1)] the causal connection between [Case’s] conduct 
and the alleged violation of [Amanda’s] civil rights from [(2)] 
the causal connection between the violation of [Amanda’s] civil 
rights and the alleged injury to [Amanda].”™* Case believes that 
the first inquiry—whether Case’s conduct violated Amanda’s 
civil rights—is a question of liability and was therefore prop- 
erly considered by the court at the summary judgment stage. 
But Case believes that the second question—whether the 
alleged violation of Amanda’s civil rights caused any actual 
harm—is more a question of damages. Thus, Case believes that 
the district court erroneously merged these two issues when, in 
the course of ruling on Case’s “liability,” it considered Scharf’s 
testimony regarding actual harm to Amanda. 

There is no limit, however, to the issues that a party can 
focus on in his or her own motion for summary judgment. 
Amanda moved for summary judgment on the “issue of liabil- 
ity” and was free to define the scope of that motion. To Amanda, 
“liability” appears to have meant not only that Case’s conduct 
violated her constitutional rights, but also that the violation of 
those rights caused actual harm to her. On the former issue, 
Amanda offered evidence of the prior judgment in CI99-82 and 
argued that the judgment had preclusive effect. Regarding the 


4 Reply brief for appellant at 7. 
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latter issue, Amanda offered Scharf’s deposition testimony and 
a sworn affidavit. 

By arguing that the district court improperly considered 
Scharf’s testimony at the summary judgment stage, Case 
attempts to supplant her own characterization of what Amanda 
actually sought with her motion for summary judgment. That 
is, Case attempts to characterize Amanda’s motion as a motion 
for summary judgment only on the issue of whether Case vio- 
lated Amanda’s constitutional rights. 

But if Amanda sought summary judgment on that issue 
alone, there was no reason to submit Scharf’s testimony and 
affidavit in support of her motion. As was shown above, that 
evidence does nothing more than establish the existence of 
actual harm and provide a causal link between that harm and 
the violation of Amanda’s rights. As such, the inclusion of that 
evidence should have sent a clear sign to Case that if the court 
granted Amanda’s motion in full, the only issue left to resolve 
regarding “damages” would be the extent, not the existence, of 
those damages. Case had the opportunity, therefore, to present 
evidence that would negate the existence of Amanda’s damages. 
For whatever reason, Case did not make the most of that oppor- 
tunity. But Case’s omission does not mean the district court 
erred in its causation analysis. 


3. GENUINE IssuES OF FACT 
In her final assignment of error, Case contends that the 
district court erred by failing to recognize the existence of 
genuine factual disputes regarding Case’s conduct and proxi- 
mate causation. 


(a) Genuine Issues Regarding Case’s Conduct 

As Case notes, the parties disagree on a number of details 
surrounding Case and Richmond’s interactions before Richmond 
agreed to relinquish custody of Amanda. Case believes that 
these factual disputes raise legitimate issues of fact as to 
whether she truly violated Amanda’s constitutional rights. 

These factual disputes, however, are made irrelevant by 
the preclusive effect that the prior judgment in CI99-82 is 
entitled to in this case. Factual disputes between the parties 
regarding Richmond and Case’s encounters leading up to the 
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relinquishment did not deter a jury from finding that Case 
violated Richmond’s rights. If Case has no right to challenge 
that determination, it obviously follows that she has no right to 
question the facts upon which that determination depends. 


(b) Genuine Issues Regarding Causation 

Case also argues that genuine issues of fact exist regarding 
whether Case’s misconduct caused Amanda any harm. In sup- 
port of this proposition, Case renews the argument that Amanda 
and Richmond were essentially estranged before she even 
intervened. Indeed, Case maintains that “it was by no means a 
for[e]gone conclusion that [Richmond] would be reunited with 
[Amanda] but for the signing of the relinquishment papers.”” 
This may be true, but the argument misses the point. 

[23] The question at this stage is whether there are genuine 
issues of material fact.*° In the summary judgment context, a 
fact is material only if it would affect the outcome of the case.”’ 
Proof that Amanda and Richmond would not have reunited even 
without Case’s intervention is not material because, according 
to Scharf’s testimony, the formal relinquishment caused harm 
to Amanda in and of itself. As Scharf testified, the relinquish- 
ment harmed Amanda because it contributed to a downward 
spiral in her social life, not because it reduced the odds that 
Amanda and Richmond would unite. 

The only real evidence that might raise a genuine issue of 
material fact in light of Scharf’s testimony would be contrary 
testimony by another psychological expert. But Case did not 
present such evidence. Accordingly, it cannot be said that 
genuine issues of material fact remain regarding the causal 
relationship between Case’s violation of Amanda’s rights and 
the resulting harm to Amanda. 


VI. CONCLUSION 
The district court did not err in concluding that the judg- 
ment in CI99-82, the prior controversy involving Richmond 


> Td. at 11. 
6 See Didier, supra note 2. 


27 See Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 106 S. Ct. 2505, 91 L. 
Ed. 2d 202 (1986). 
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and Case, precluded Case from relitigating the wrongfulness 
of her decision to counsel Richmond to relinquish custody of 
Amanda. A violation of Richmond’s constitutional rights as a 
parent would also result in a violation of Amanda’s reciprocal 
constitutional rights as a child. Therefore, under the doctrine 
of collateral estoppel, the judgment in CI99-82 precluded Case 
from disputing the fact that she violated Amanda’s constitu- 
tional rights. 

The district court also did not err in concluding that Case’s 
violation of Amanda’s rights resulted in actual harm to Amanda. 
The evidence shows that the relinquishment that Case wrong- 
fully orchestrated was a substantial factor in Amanda’s down- 
ward social spiral. Nor did the court err in considering such 
evidence at the summary judgment stage. 

Finally, there are no genuine issues of material fact regard- 
ing Case’s liability to Amanda. Any factual disputes regarding 
Case’s actual conduct are made irrelevant by the preclusive 
effect of the judgment in CI99-82. Similarly, the fact that 
Amanda might not have reunited with Richmond even if Case 
never intervened is irrelevant. The evidence shows that the 
relinquishment in and of itself caused harm to Amanda. From 
the above, we conclude that the district court did not err in 
granting summary judgment to Amanda. 

AFFIRMED. 
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1. Summary Judgment: Appeal and Error. In reviewing a summary judgment, an 
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whom the judgment is granted and gives such party the benefit of all reasonable 
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2. Rules of Evidence. In proceedings where the Nebraska Evidence Rules apply, the 
admissibility of evidence is controlled by such rules; judicial discretion is involved 
only when the rules make such discretion a factor in determining admissibility. 


716 275 NEBRASKA REPORTS 


3. Trial: Expert Witnesses: Appeal and Error. The admission of expert testimony 
is ordinarily within the trial court’s discretion, and its ruling will be upheld absent 
an abuse of discretion. 

4. Rules of Evidence: Expert Witnesses. Where the rules of evidence apply, the 
admissibility of an expert’s testimony, including an opinion, which is based on 
a scientific principle or on a technique or process which utilizes or applies a 
scientific principle, depends on general acceptance of the principle, technique, or 
process in the relevant scientific community. 

5. Summary Judgment. Summary judgment is proper when the pleadings and 
evidence admitted at the hearing disclose no genuine issue regarding any material 
fact or the ultimate inferences that may be drawn from those facts and that the 
moving party is entitled to judgment as a matter of law. 

6. Summary Judgment: Proof. The party moving for summary judgment has the 
burden to show that no genuine issue of material fact exists and must produce 
sufficient evidence to demonstrate it is entitled to judgment as a matter of law. 

ds : ____. A movant for summary judgment makes a prima facie case by pro- 
ducing enough evidence to demonstrate that the movant is entitled to a judgment 
if the evidence were uncontroverted at trial. Then, the burden of producing evi- 
dence shifts to the party opposing the motion. 

8. Malpractice: Physician and Patient: Proof: Proximate Cause. In a malpractice 
action involving professional negligence, the burden of proof is upon the plaintiff 
to demonstrate the generally recognized medical standard of care, that there was 
a deviation from that standard by the defendant, and that the deviation was the 
proximate cause of the plaintiff’s alleged injuries. 
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WRIGHT, J. 
NATURE OF CASE 
Sharon K. Rankin sued her treating physicians and the 
Chadron Medical Clinic, P.C. (collectively defendants), for 
negligently failing to properly diagnose and treat her spi- 
nal cord injury. Following the completion of discovery, all 
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defendants moved to strike the testimony of Rankin’s expert 
witness and also moved for summary judgment on the issue of 
proximate causation. The district court sustained both motions. 
Rankin appeals, claiming the court erred in sustaining the 
defendants’ motions. 


SCOPE OF REVIEW 

[1] In reviewing a summary judgment, an appellate court 
views the evidence in the light most favorable to the party 
against whom the judgment is granted and gives such party the 
benefit of all reasonable inferences deducible from the evidence. 
Wolski v. Wandel, ante p. 266, 746 N.W.2d 143 (2008). 

[2,3] In proceedings where the Nebraska Evidence Rules 
apply, the admissibility of evidence is controlled by such 
rules; judicial discretion is involved only when the rules make 
such discretion a factor in determining admissibility. Karel v. 
Nebraska Health Sys., 274 Neb. 175, 738 N.W.2d 831 (2007). 
The admission of expert testimony is ordinarily within the 
trial court’s discretion, and its ruling will be upheld absent an 
abuse of discretion. In re Trust of Rosenberg, 273 Neb. 59, 727 
N.W.2d 430 (2007). 


FACTS 

On October 31, 2002, Rankin was injured when she fell 
on ice near her residence in Chadron, Nebraska. She was 
examined in a Chadron hospital emergency room by Dr. W.K. 
Stetson. He ordered x rays and an MRI of the lumbar spine, 
which images showed no injury. Rankin was released from the 
hospital on November 3. She was directed to follow up with Dr. 
C.A. Sutera, her personal physician. She underwent physical 
therapy, but her symptoms persisted. 

Sutera referred Rankin to Dr. Brent Peterson, a neurosurgeon. 
An MRI of her entire spine in February 2003 revealed a disk 
herniation at the T10-11 level with spinal stenosis. Peterson 
diagnosed Rankin with thoracic myelopathy, likely due to the 
ruptured disk at T10-11. He recommended a diskectomy and 
“fusion of T10-11 with autograft and rod and screw fixation.” 
Peterson believed that the surgery was not an emergency at that 
point, since the compression had occurred a few months earlier. 
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During the following months, Rankin sought several opin- 
ions. Dr. Curtis Dickman, a neurosurgeon, saw Rankin on May 
12, 2003. By that time, she had seen three other surgeons, 
who had all recommended surgery, but Dickman was the only 
surgeon who recommended thoracoscopic surgery rather than 
an open thoracotomy, which requires a large incision in the 
chest wall. Dickman operated on Rankin to fuse T10-11 of 
the spine. 

Rankin recovered satisfactorily but was unchanged neuro- 
logically. By October 2003, the disk herniation was no longer 
evident and there was no residual compression of the spinal 
cord. However, Rankin continued to experience pain. Dickman 
recommended rigid fixation with screws and rods in her spine. 
Following the second surgery, Rankin was fitted with a brace 
to maintain alignment of the fused segments. By December, 
she was walking independently, although she reported using a 
walker intermittently. 

On March 8, 2004, Dickman reported that the bone in 
Rankin’s spine was fusing, and radiographs showed the forma- 
tion of new bone. Rankin had persistent spasticity in her lower 
extremities, but she was walking without a walker. She had 
barely detectable weakness of the legs. Dickman recommended 
physical therapy to strengthen Rankin’s back and abdominal 
muscles and to work on her endurance. He recommended 
she discontinue use of the brace, because the fusion had 
healed satisfactorily. 

In October 2004, Dickman determined that Rankin was neu- 
rologically stable. She still had very mild weakness of the legs, 
spasticity, and local tenderness and pain at the site of the surgery. 
When Dickman saw Rankin on March 7, 2005, she had pain and 
spasticity, but there was no significant change. He again recom- 
mended physical therapy to help with her walking. 

Rankin filed her complaint on October 28, 2004, alleging that 
the defendants’ delay in diagnosing the damage to her spinal 
cord and their failure to repair it left her with permanent dam- 
age to her spinal cord and permanent impairment in her lower 
extremities. She alleged that the delay in diagnosis and the 
subsequent damage were proximately caused by the negligence 
of the defendants in failing to order “appropriate studies” in 
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a timely manner. In separate answers, the defendants denied 
Rankin’s allegations and asserted that Rankin unreasonably 
delayed in following physician directions and may have caused 
some or all of her alleged damages. 

Prior to trial, the defendants moved to exclude the testi- 
mony of Rankin’s expert, Dr. Michael Brown, a neurosurgeon. 
Brown’s affidavit contained a summary of his testimony to be 
offered at trial and the information upon which his opinions 
were based. Brown had been in private practice since 1985 
and had completed a 5-year residency in neurosurgery at the 
University of Arkansas for Medical Sciences, where he received 
his medical degree. He was certified by the American Board of 
Neurological Surgery. 

Based on reasonable medical probability, Brown stated that 
the neurological deficits Rankin currently suffered were per- 
manent and were the result of her fall and the disk’s contacting 
the spinal cord at the T10 level. Brown opined it was more 
likely than not that Rankin would have recovered if the surgical 
repair had occurred within the first 72 hours after her injury. 
He also believed that Rankin’s chance of avoiding permanent 
injury decreased each day after the 72-hour period until she 
was finally diagnosed with the thoracic disk herniation with 
resultant spinal cord compression and thoracic myelopathy. 

Brown had reviewed Rankin’s medical records and her lum- 
bar and thoracic MRI studies. His opinions were based on the 
training he received in medical school and his residency, his 
20 years of experience in dealing with spinal cord injuries, 
information from discussions with colleagues and fellow neuro- 
surgeons, and attendance at conferences. 

Brown opined that the general standard for treating spinal 
cord injuries was to operate on the patient as soon as it could be 
accomplished if there was no significant reason which argued 
against surgery and that 72 hours was the general standard. 
The district court excluded Brown’s testimony based on the 
principles of Schafersman vy. Agland Coop, 262 Neb. 215, 631 
N.W.2d 862 (2001). 

The district court granted the defendants’ subsequent sum- 
mary judgment motion and dismissed the complaint. It con- 
cluded that Rankin had failed to produce competent expert 
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testimony or evidence showing that any actions or inactions 
of the defendants proximately caused the injury complained of 
by Rankin. 


ASSIGNMENTS OF ERROR 
Rankin asserts that the district court erred in sustaining the 
defendants’ motion to strike Brown’s testimony and in sustain- 
ing the defendants’ motion for summary judgment. 


ANALYSIS 


EXCLUSION OF BROWN’S TESTIMONY 

In refusing to allow Brown to give his opinion, the district 
court concluded that Brown failed to disclose the underlying 
facts or data for his opinions as required under Neb. Evid. R. 
705, Neb. Rev. Stat. § 27-705 (Reissue 1995). It also held that 
Brown did not qualify to give his opinion under Neb. Evid. 
R. 702, Neb. Rev. Stat. § 27-702 (Reissue 1995), because he 
failed to set forth any methodology from which it could be 
determined that his opinions arose from facts or procedures that 
could be tested. 

[4] In proceedings where the Nebraska Evidence Rules 
apply, the admissibility of evidence is controlled by such 
rules; judicial discretion is involved only when the rules make 
such discretion a factor in determining admissibility. Karel v. 
Nebraska Health Sys., 274 Neb. 175, 738 N.W.2d 831 (2007). 
The admission of expert testimony is ordinarily within the 
trial court’s discretion, and its ruling will be upheld absent an 
abuse of discretion. In re Trust of Rosenberg, 273 Neb. 59, 727 
N.W.2d 430 (2007). Where the rules of evidence apply, the 
admissibility of an expert’s testimony, including an opinion, 
which is based on a scientific principle or on a technique or 
process which utilizes or applies a scientific principle, depends 
on general acceptance of the principle, technique, or process in 
the relevant scientific community. Schafersman, supra. 

Rule 702 states: “If scientific, technical, or other specialized 
knowledge will assist the trier of fact to understand the evi- 
dence or to determine a fact in issue, a witness qualified as an 
expert by knowledge, skill, experience, training, or education, 
may testify thereto in the form of an opinion or otherwise.” We 
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have held that pursuant to rule 705, “‘“an expert’s opinion is 
ordinarily admissible if the witness (1) qualifies as an expert, 
(2) has an opinion that will assist the trier of fact, (3) states 
his or her opinion, and (4) is prepared to disclose the basis of 
that opinion on cross-examination.”’” City of Lincoln vy. Realty 
Trust Group, 270 Neb. 587, 594, 705 N.W.2d 432, 439 (2005), 
quoting Heistand v. Heistand, 267 Neb. 300, 673 N.W.2d 
541 (2004). 

In Schafersman v. Agland Coop, 262 Neb. 215, 225, 631 
N.W.2d 862, 872 (2001), we stated: 

The Daubert standards require proof of the scien- 
tific validity of principles and methodology utilized by 
an expert in arriving at an opinion in order to establish 
the evidentiary relevance and reliability of that opinion. 
Under Daubert, supra, when faced with a proffer of expert 
scientific testimony, a trial judge must determine at the 
outset whether the expert is proposing to testify to (1) 
scientific knowledge that (2) will assist the trier of fact 
to understand or determine a fact in issue. This entails a 
preliminary assessment whether the reasoning or method- 
ology underlying the testimony is scientifically valid and 
whether that reasoning or methodology properly can be 
applied to the facts in issue. Daubert, supra. 

The U.S. Supreme Court has set out a number of consid- 
erations that a trial court may use to evaluate the validity of 
scientific testimony, which include (1) whether the theory or 
technique can be, and has been, tested; (2) whether the theory 
or technique has been subjected to peer review and publica- 
tion; (3) the known or potential rate of error, and the exis- 
tence and maintenance of standards controlling the technique’s 
operation; and (4) the “general acceptance” of the theory or 
technique. Schafersman, supra, citing Daubert v. Merrell Dow 
Pharmaceuticals, Inc., 509 U.S. 579, 113 S. Ct. 2786, 125 L. 
Ed. 2d 469 (1993). 

In the case at bar, Brown was asked to give his opinion 
whether Rankin received the appropriate treatment at the hos- 
pital when she was admitted and during the 3 days until she 
was released. The subject of Brown’s opinion was whether a 
patient with the type of injury sustained by Rankin should have 
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had surgery within 72 hours of the injury. The district court, 
in applying the principles of Daubert/Schafersman, acted as a 
gatekeeper to ensure that the reasoning or methodology underly- 
ing the expert testimony was valid and properly applied to the 
facts in issue. Because Brown failed to disclose the underlying 
facts or data for his opinions under rule 705, Brown did not 
qualify to give his opinion under rule 702. 

In his deposition, Brown was asked to define “more likely 
than not.” He stated: 

Well, that’s what it says. I guess, you know, you could 
say 51/49. If, you know, 51 percent get better, then you 
could say it’s more likely than not. But based on my 
experience with these, and it’s limited, you know, but in 
my knowledge, and I have read about these things, I have 
been educated on these things, go to meetings on these 
things, and I know about myelopathy; just based on my 
knowledge, the patient has a better opportunity to recover 
fully if they’re operated more promptly, if it’s recognized 
and dealt with. 

Brown was asked for the basis of his opinion concerning the 
72-hour timeframe. He stated: “I couldn’t sit here and quote 
you .. . specific articles at this point, no. I mean, there’s some 
literature out there that talks about 24 hours or two weeks, you 
know. But as far as the 72-hour figure that I gave, no, I can’t 
give you anything specific on that.’ When asked where the 
72-hour standard came from, Brown said: “Well, that’s a good 
question. Primarily, that’s just based on what my opinion is on 
when they should be done after they’re discovered.” Brown said 
there is a controversy in his profession about the optimal tim- 
ing: “I think people still wonder exactly what the right timing 
is.” Brown said there is a big difference between early surgery 
and later surgery in acute disk herniations. Asked whether he 
agreed that most of the rapid changes in the spinal cord tissues 
occur within 8 hours or less, Brown said, 

You know what? I really am not an expert on what’s hap- 
pening physiologically there. What I’m basing my opinions 
on are clinical outcomes. So I don’t know in any given case 
how long it’s going to take for you to get permanent changes 
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in the spinal cord, you know, before surgery wouldn’t help. 
I really don’t know what that time frame is. 

Brown was asked what happens after 72 hours, and 
he stated: 

Well, in any given patient, again, I’m testifying as to 
what’s more likely than not. And that 72-hour standard is 
one where I feel — and, again, this is partially based upon 
my training — not partially. It’s based upon my training 
and experience. But what I’m saying is, if you operate 
before 72 hours, it’s more likely than not they’re going to 
make a full recovery. After that 72-hour period, then I think 
their chances diminish for them making a full neurologi- 
cal recovery. 

Brown said he was not aware of any peer-reviewed literature 
that would support his opinion concerning the 72-hour period. 
Although he had no way to quantify how Rankin’s deficits were 
increased or exacerbated by delaying surgery for more than 
72 hours, Brown stated it would have been very unlikely for 
Rankin to make a complete recovery. 

The defendants objected to Brown’s opinion, and the district 
court excluded his testimony. A trial judge may consider a 
number of factors that might bear on its gatekeeping function. 
These factors include whether a theory can be, and has been, 
tested; whether the theory has been subjected to peer review 
and publication; and whether the theory enjoys “general accept- 
ance” within a relevant scientific community. See Schafersman 
v. Agland Coop, 262 Neb. 215, 631 N.W.2d 862 (2001). Brown 
was unable to state that his theory concerning the timeframe for 
spinal surgery had been tested in any way. He was also unable 
to provide a basis for his 72-hour theory. He could not cite 
any peer-reviewed literature to support his theory, and he did 
not provide any testimony to suggest that the 72-hour theory is 
generally accepted. 

The admission of expert testimony is ordinarily within the 
trial court’s discretion, and its ruling will be upheld absent 
an abuse of discretion. In re Trust of Rosenberg, 273 Neb. 59, 
727 N.W.2d 430 (2007). The district court rejected Brown’s 
testimony based on the principles announced in Schafersman, 
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supra. We conclude that the court’s refusal to admit Brown’s 
testimony into evidence was not an abuse of discretion. 


SUMMARY JUDGMENT 

[5] Rankin claims that the district court erred in granting 
summary judgment in favor of the defendants. Summary judg- 
ment is proper when the pleadings and evidence admitted at the 
hearing disclose no genuine issue regarding any material fact 
or the ultimate inferences that may be drawn from those facts 
and that the moving party is entitled to judgment as a matter of 
law. Wolski v. Wandel, ante p. 266, 746 N.W.2d 143 (2008). In 
reviewing a summary judgment, an appellate court views the 
evidence in the light most favorable to the party against whom 
the judgment is granted and gives such party the benefit of all 
reasonable inferences deducible from the evidence. Id. 

In their motion for summary judgment, the defendants alleged 
that Rankin could not produce any competent evidence to prove 
that the defendants’ alleged medical negligence proximately 
caused any injury to her. The district court found that Rankin 
had not produced competent expert testimony or evidence 
showing that any actions or inactions of the defendants proxi- 
mately caused the injury of which Rankin complained. 

[6,7] The party moving for summary judgment has the bur- 
den to show that no genuine issue of material fact exists and 
must produce sufficient evidence to demonstrate it is entitled 
to judgment as a matter of law. Glad Tidings v. Nebraska Dist. 
Council, 273 Neb. 960, 734 N.W.2d 731 (2007). A movant for 
summary judgment makes a prima facie case by producing 
enough evidence to demonstrate that the movant is entitled to 
a judgment if the evidence were uncontroverted at trial. Then, 
the burden of producing evidence shifts to the party opposing 
the motion. Jd. 

In support of their motion for summary judgment on the issue 
of causation, the defendants offered published medical articles. 
One article stated that despite its widespread use in patients 
with acute spinal cord injury, the role of surgery in improving 
neurological recovery remained controversial. It opined that 
the role and timing of surgical decompression after an acute 
spinal cord injury remained one of the most controversial topics 
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pertaining to spinal surgery. The other printed article dealt with 
a subgroup of patients with very large thoracic disk herniations. 
It stated there was scant literature on the treatment options and 
outcome of such patients. 

There is some question whether the defendants’ evidence 
made a prima facie case that entitled them to summary judg- 
ment. Medical literature which opines that the role of surgery in 
cases of acute spinal cord injuries remains controversial would 
not demonstrate that the defendants were entitled to judgment. 
It is true that Rankin must establish causation at trial, but the 
defendants must make a prima facie case at the summary judg- 
ment stage. Assuming for purposes of this opinion that such 
literature created a prima facie case in favor of the defendants, 
as the court must have so found, Rankin has successfully rebut- 
ted such evidence. 

In opposition to the motion for summary judgment, Rankin 
offered several affidavits, including the affidavit of Dr. Jeffrey 
Gross, a neurosurgeon. Gross had reviewed Rankin’s medical 
records, Dickman’s deposition, and certain evidence-based med- 
ical literature. Gross was asked to address whether early surgical 
decompression to relieve pressure on the spinal cord would have 
made it more likely than not that Rankin would have recovered 
with a lesser degree of neurological deficit. The defendants 
made no objection to the admission of Gross’ affidavit. 

From the materials he reviewed, Gross learned that immedi- 
ately after the accident, Rankin suffered temporary total paraly- 
sis of her lower extremities, numbness, and loss of feeling. She 
had a “burning/tingling feeling” in her back and in the lower 
abdomen, especially on the left side. Gross noted that although 
Rankin had reported some improvement, the primary neuro- 
logical deficits remained. 

Gross stated that the longer a compressive spinal cord injury 
existed without remediation, the less likely the patient would 
regain lost neurological function. He stated that this principle 
was consistent with the findings of Rankin’s treating doctors, 
all of whom agreed that her condition would not correct itself 
without surgery. 

Gross further stated that medical literature supported his 
opinion that early surgical decompression of the spinal cord will 
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more likely than not improve a patient’s prognosis and would 
have led to an improved outcome for Rankin. He referred to 
certain articles in the medical literature that recommended sur- 
gical decompression at the earliest opportunity. He summarized 
one article which stated that if disk herniation is treated with 
early surgical decompression, the patient has a significantly 
increased opportunity to experience a “good outcome.” 

Gross was trained to understand that spinal cord compres- 
sion constituted a surgical emergency, and he had applied that 
training to his own practice. His board-certified peers and 
colleagues agreed that spinal cord compression constituted a 
surgical emergency. Gross noted that the phrase “the sooner, 
the better,’ as applied to when a patient should undergo surgi- 
cal decompression of a disk herniation, was not a “vague or 
cavalier statement.” He stated that a reasonable neurosurgeon 
would agree that surgical decompression of a thoracic disk 
herniation causing spinal cord compression with neurological 
symptoms should occur within a matter of hours rather than 
weeks or months. 

Gross based his opinion upon his training in medical school, 
his residency and spine fellowship, 14 years of experience in 
dealing with spinal cord injuries, discussions of the issue with 
fellow board-certified neurosurgeons, medical literature, and 
conferences where the subject had been discussed. He opined 
that the standard for treating such injuries was to operate within 
a matter of hours unless there were significant reasons which 
argued against surgery. Gross stated that evidence-based medi- 
cine, experimental data, and the practice of reasonable surgeons 
dictated that when a patient presented with an acute neuro- 
logical change due to spinal cord compression, the appropriate 
treatment was acute surgical decompression. 

Gross also stated it was more likely than not that Rankin 
would have had a better prognosis for neurological recovery if 
her thoracic disk herniation had been properly diagnosed and 
treated via surgical decompression by the morning after her 
accident, and he stated that her chance of avoiding permanent 
neurological injury decreased each day without surgery. 

On appeal, the defendants argue that Gross’ opinions 
were framed in terms of “loss of chance” and were therefore 
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insufficient to establish the defendants’ alleged negligence as a 
proximate cause of Rankin’s injury. We agree that an opinion 
framed in terms of loss of chance would not sustain Rankin’s 
burden of establishing that the defendants proximately caused 
her injury. We also note that Nebraska has not recognized the 
loss-of-chance doctrine. See Steineke v. Share Health Plan of 
Neb., 246 Neb. 374, 518 N.W.2d 904 (1994). 

Gross’ statements that Rankin would have had a “better 
prognosis” and a “chance of avoiding permanent neurological 
injury” do not equate with an opinion that it was more likely 
than not that Rankin would have had a better outcome if she had 
undergone surgery immediately following her injury. Opinions 
dealing with proximate causation are required to be given in 
terms that express a probability greater than 50 percent. Thus, 
Gross’ statements do not establish the required certainty to 
prove causation. While a 49-percent chance of a better recov- 
ery may be medically significant, it does not meet the legal 
requirements for proof of causation. The terms “chance” and 
“prognosis” by definition do not establish the certainty of proof 
that is required. 

On the other hand, an opinion expressed in terms that it is 
more likely than not that a plaintiff “would have had a better 
outcome” is sufficiently certain to establish causation. A bet- 
ter outcome is not the same as a chance of a better outcome. 
Rather, it is a definite result. In this case, there were state- 
ments within Gross’ affidavit that were sufficient to estab- 
lish causation. 

When reviewing a summary judgment, we view Gross’ affi- 
davit in a light most favorable to Rankin and give her the bene- 
fit of all reasonable inferences from such evidence. Contrary to 
the defendants’ assertion, Gross’ affidavit espoused more than a 
mere “loss of chance.” Gross opined that early surgical decom- 
pression of the spinal cord would more likely than not have led 
to an improved outcome for Rankin. This evidence established 
causation for the purpose of opposing the defendants’ motion 
for summary judgment on such issue. Thus, Gross’ affidavit 
satisfied the requirement that Rankin produce some expert tes- 
timony to establish that the actions or inactions of the defend- 
ants were a proximate cause of Rankin’s injury. 
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CONCLUSION 

[8] In a malpractice action involving professional negli- 
gence, the burden of proof is upon the plaintiff to demonstrate 
the generally recognized medical standard of care, that there 
was a deviation from that standard by the defendant, and that 
the deviation was the proximate cause of the plaintiff’s alleged 
injuries. Karel v. Nebraska Health Sys., 274 Neb. 175, 738 
N.W.2d 831 (2007). We view the evidence in the light most 
favorable to Rankin and give her the benefit of all reasonable 
inferences deducible from the evidence. See Neiman v. Tri R 
Angus, 274 Neb. 252, 739 N.W.2d 182 (2007). 

The issue presented was whether Rankin had produced com- 
petent expert testimony showing that any actions or inactions 
of the defendants were a proximate cause of her injury. Gross’ 
opinion that early surgical decompression would more likely 
than not have led to an improved outcome for Rankin was 
sufficient to establish an issue of fact concerning causation. 
Since there remains a material issue of fact in dispute, the dis- 
trict court erred in granting summary judgment. Therefore, we 
reverse the judgment of the district court and remand the cause 
for further proceedings. 

REVERSED AND REMANDED FOR 
FURTHER PROCEEDINGS. 


Mary E. Broap, SUCCESSOR PERSONAL REPRESENTATIVE OF 
THE ESTATE OF Davip D. SCHEKALL, DECEASED, APPELLANT, 
v. RANDY BAUER INSURANCE AGENCY, INC., 

AND RANDY S. BAUER, APPELLEES. 

749 N.W.2d 478 
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1. Summary Judgment. Summary judgment is proper when the pleadings and 
evidence admitted at the hearing disclose no genuine issue regarding any material 
fact or the ultimate inferences that may be drawn from those facts and that the 
moving party is entitled to judgment as a matter of law. 

2. Summary Judgment: Appeal and Error. In reviewing a summary judgment, an 
appellate court views the evidence in the light most favorable to the party against 
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whom the judgment is granted and gives such party the benefit of all reasonable 
inferences deducible from the evidence. 

3. Complaints: Appeal and Error. Whether a complaint states a cause of action is a 
question of law, which requires an appellate court to reach a conclusion indepen- 
dent of the trial court. 

4. Insurance: Brokers: Principal and Agent. Whether an insurance intermediary is 
an agent of the insured or the insurer is generally a question of fact. 

5. Contracts: Principal and Agent: Liability. When a party contracts with a known 
agent acting within the scope of his or her authority for a disclosed principal, the 
contract is that of the principal only and the agent cannot be held personally liable 
thereon, unless the agent purports to bind himself or herself, or has otherwise 
bound himself or herself, to performance of the contract. 

6. Breach of Contract: Insurance: Principal and Agent: Liability. An action for 
breach of contract to procure insurance is inappropriate when brought against an 
insurer’s agent who, within the scope of his or her authority, contracted on behalf 
of the disclosed principal and did not bind himself or herself personally. 

7. Actions: Breach of Contract: Insurance: Brokers. A claim against a broker for 
breach of contract to procure insurance is a valid cause of action. 


Appeal from the District Court for Scotts Bluff County: 
BRIAN C. SILVERMAN, Judge. Reversed and remanded for further 
proceedings. 


John F. Simmons and Steven W. Olsen, of Simmons Olsen 
Law Firm, P.C., for appellant. 


Michael J. Javoronok, of Michael J. Javoronok Law Firm, for 
appellees. 


HEAVICAN, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCormack, and MILLER-LERMAN, JJ. 


CONNOLLY, J. 
SUMMARY 

The personal representative of David D. Schekall’s estate 
appeals the district court’s order granting the appellees’ motion 
for summary judgment. David and a passenger were killed in 
an automobile accident. The personal representative sued Randy 
S. Bauer and the Randy Bauer Insurance Agency, Inc. (collec- 
tively Bauer), for breach of an agreement to procure insurance 
coverage for David. The personal representative alleged Bauer 
failed to obtain the insurance he had agreed to procure and, as 
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a result, David’s estate had to pay $165,000 to settle a suit by 
the passenger’s estate. 

The district court granted Bauer’s motion for summary judg- 
ment. The court concluded David should have read his policies. 
According to the court, either David read the policies and was 
satisfied with their coverage or he did not read them. The court 
reasoned that Bauer was insulated from liability if David failed 
to read the policies. 

We conclude that the threshold issue of law is whether the 
personal representative has stated a valid cause of action. We 
recognize a breach of contract action for “failure to procure” for 
claims against a broker acting on behalf of an insured, but not 
against an agent acting solely on behalf of a disclosed insurer. 
We also conclude there are genuine issues of material fact 
whether Bauer was a broker or an agent. We therefore decline 
to decide whether an insured’s failure to read a policy insulates 
an insurance broker from contract liability for failure to procure 
requested coverage. We reverse, and remand. 


BACKGROUND 

David’s parents, Jim and Donna Schekall, had a 9-year insur- 
ance relationship with Bauer. On December 31, 2002, Jim and 
Donna met with Bauer to review their insurance coverage. David 
also attended the meeting. David had recently moved back to 
Hemingford, Nebraska, to start his own farming operation. He 
had obtained land and cattle and needed insurance coverage. 

According to Jim’s affidavit, the parties agreed at the meet- 
ing that Bauer would obtain the same coverage and policies for 
David that he had obtained for Jim and Donna—except Jim and 
Donna would have $3 million in personal liability umbrella cov- 
erage and David would have $1 million in the same coverage. 

According to Bauer’s affidavit, Jim and Donna told him 
that David needed a farm and ranch premises/personal liabil- 
ity policy. Bauer’s affidavit also states that David told him he 
had homeowners and automobile insurance with an indepen- 
dent insurance agent. Bauer’s affidavit claims David “never 
requested [Bauer’s] advice on the adequacy of that insurance, 
on umbrella policies, or the adequacy of any other insurance 
that he had, nor did [Bauer] give such advil[cle.” 
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Bauer issued David a farm and ranch premises/personal 
liability policy, which was effective on December 31, 2002. 
On July 10, 2003, Bauer issued a separate “‘farm/ranch” policy 
to David because David had mortgaged farm equipment that 
required a different type of coverage than a farm and ranch 
premises/personal liability policy. 

David and his passenger were killed in an automobile acci- 
dent in August 2003. The passenger’s estate sued David’s 
estate. Neither the December 31, 2002, policy nor the July 10, 
2003, policy provided personal liability umbrella coverage. The 
only available coverage was an Allied Insurance policy that 
provided a maximum $100,000 liability coverage. This amount 
was inadequate to settle the claims made by the passenger’s 
estate. David’s estate paid an additional $165,000 to settle 
the claim. 

The December 31, 2002, and July 10, 2003, policies were 
attached to Bauer’s affidavit. The December 31, 2002, policy 
expressly excludes from personal liability coverage any bodily 
injury arising out of the operation of a motor vehicle. The 
July 10, 2003, policy contains a similar exclusion from liabil- 
ity coverage. The parties do not know whether David read 
these policies. 

The personal representative of David’s estate sued Bauer. The 
amended complaint alleged Bauer “breached [an] agreement 
with Plaintiff to provide personal liability coverage that would 
have provided coverage in the case of an automobile accident.” 

Bauer moved for summary judgment. The trial court found 
that the policies were not ambiguous and that they did not pro- 
vide coverage for automobiles or any umbrella protection. The 
court determined David had an obligation to read the policies 
and stated, “He either read the same and was satisfied with 
the coverage or did not, in which case his failure insulates the 
insurance agent and the agency from liability.” The court granted 
Bauer’s motion for summary judgment. 


ASSIGNMENTS OF ERROR 
The personal representative of David’s estate assigns, restated, 
that the court erred in (1) determining there was no genuine 
issue of material fact, (2) determining that David’s opportunity 
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to read the policy insulated Bauer from liability, and (3) granting 
Bauer’s motion for summary judgment. 


STANDARD OF REVIEW 

[1,2] Summary judgment is proper when the pleadings and 
evidence admitted at the hearing disclose no genuine issue 
regarding any material fact or the ultimate inferences that may 
be drawn from those facts and that the moving party is entitled 
to judgment as a matter of law.' In reviewing a summary judg- 
ment, we view the evidence in the light most favorable to the 
party against whom the judgment is granted and give such 
party the benefit of all reasonable inferences deducible from 
the evidence.’ 

[3] Whether a complaint states a cause of action is a question 
of law, which requires us to reach a conclusion independent of 
the trial court. 


ANALYSIS 

As presented by the parties, the issue on appeal is whether 
an insured’s failure to read an issued policy insulates an insur- 
ance agent from liability for failure to “provide” the requested 
coverage. But we do not reach that issue. Instead, we reverse the 
district court’s summary judgment to resolve a factual issue. 

We first identify the cause of action alleged by the personal 
representative: breach of contract for failure to procure insur- 
ance. We then review agency principles to determine the proper 
context in which a party may bring an action for breach of 
contract to procure insurance. We conclude that an issue of 
material fact exists about whether the personal representative 
properly stated a breach of contract claim against Bauer. 


THE PERSONAL REPRESENTATIVE ASSERTS A CLAIM FOR 
BREACH OF CONTRACT TO PROCURE INSURANCE 
Our first question concerns the personal representative’s 
claim: The personal representative alleges Bauer’s breach of 


' Erickson v. U-Haul Internat., 274 Neb. 236, 738 N.W.2d 453 (2007). 
> Td. 
3 See Trosper v. Bag ’N Save, 273 Neb. 855, 734 N.W.2d 704 (2007). 
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contract, but what was the contract Bauer allegedly breached? 
The amended complaint alleges that Bauer breached an agree- 
ment “to provide personal liability coverage that would have 
provided coverage in the case of an automobile accident, and 
would have provided additional coverage to pay the wrong- 
ful death claim.” (Emphasis supplied.) We do not read this as 
an allegation that Bauer promised David he was immediately 
insured for automobile accident liability, i.e., that the agree- 
ment was an oral contract of insurance.* Instead, we read the 
personal representative’s complaint to allege a breach of a 
contract to procure the allegedly requested personal liability 
coverage. The personal representative specifically states in her 
brief that this “is an action at law against an insurance agent for 
failure to procure the insurance it had promised to procure.”° 
We now consider whether this is a proper cause of action. 


AN ACTION FOR BREACH OF CONTRACT TO PROCURE INSURANCE 
Is AN APPROPRIATE CAUSE OF ACTION WHEN 
BrouGHT AGAINST A BROKER 

We have recognized a negligence action for an insurance 
agent’s failure to obtain insurance coverage: “An insurance agent 
who agrees to obtain insurance for another but negligently fails 
to do so is liable for the damage proximately caused by such 
negligence; the measure of damages is the amount that would 
have been due under the policy if it had been obtained by the 
agent.’”® The personal representative directs us to two cases 
that she claims “implicitly recognize a claim for breach of a 
contract to procure insurance.”’ Yet, the personal representative 


4 See, Continental Cas. Co. v. Calinger, 265 Neb. 557, 657 N.W.2d 925 
(2003); Rodine v. lowa Home Mutual Cas. Co., 171 Neb. 263, 106 N.W.2d 
391 (1960); Whitehall v. Commonwealth Casualty Co., 125 Neb. 16, 248 
N.W. 692 (1933). 


> Brief for appellant at 1. 

© Dahlke v. John F. Zimmer Ins. Agency, 245 Neb. 800, 803, 515 N.W.2d 767, 
770 (1994). Accord Flamme v. Wolf Ins. Agency, 239 Neb. 465, 476 N.W.2d 
802 (1991). 

’ Brief for appellant at 11. See, Hobbs v. Midwest Ins., Inc., 253 Neb. 278, 
570 N.W.2d 525 (1997); Moore v. Hartford Fire Ins. Co., 240 Neb. 195, 481 
N.W.2d 196 (1992). 
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does not direct us to any cases, nor has our research uncovered 
any cases, in which we expressly recognized a cause of action 
for breach of contract to procure insurance. 
One commentator has explained, “In most jurisdictions, the 
cause of action for an insurance agent’s failure to procure insur- 
ance may be either in contract or in tort.’’ We believe, however, 
that we must qualify the general rule that a plaintiff may bring 
an action in contract for an insurance agent’s failure to procure 
insurance. To provide context for our qualification, we first 
digress and address agency principles. 
[4] We have often used the term “insurance agent” loosely. 
And other courts often do the same. But because the term 
invokes agency principles, we must identify the principal for 
whom the insurance intermediary is an agent. “A party who 
negotiates an insurance contract to cover someone else’s risk 
is acting as an agent for either the insured or the insurer.” 
Depending on whose interests the “insurance agent” is repre- 
senting, he or she may be a “broker” or an “agent.” A critical 
distinction exists: 
A representative of the insured is known as an “insur- 
ance broker.” A broker represents the insured by acting 
as a middleman between the insured and the insurer, 
soliciting insurance from the public under no employment 
from any special company, and, upon securing an order, 
places it with a company selected by the insured, or if the 
insured has no preference, with a company selected by 
the broker. In contrast, an “insurance agent” represents an 
insurer under an exclusive employment agreement by the 
insurance company. !° 

Whether an insurance intermediary is an agent of the insured or 

the insurer is generally a question of fact."! 


8 12 Eric Mills Holmes, Holmes’ Appleman on Insurance 2d § 83.4 at 125 
(1999). See, also, 43 Am. Jur. 2d Insurance § 163 (2003). 


° 3 Lee R. Russ & Thomas F. Segalla, Couch on Insurance 3d § 45:1 at 45-2 
(2007). 


Id. at 45-2 to 45-3. See, also, Moore, supra note 7 (quoting 3 George J. 
Couch, Cyclopedia of Insurance Law § 25:93 (rev. 2d ed. 1984)). 


Moore, supra note 7. 


10 
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Having recognized the distinction between a “broker” 
(the insured’s agent) and an “agent” (the insurer’s agent), 
we consider how agency principles affect the intermediary’s 
contract liability. 

[5-7] When a party contracts with a known agent acting 
within the scope of his or her authority for a disclosed princi- 
pal, the contract is that of the principal only and the agent can- 
not be held personally liable thereon, unless the agent purports 
to bind himself or herself, or has otherwise bound himself or 
herself, to performance of the contract.'* Commentators have 
recognized this principle in the insurance context: 

In the absence of an express undertaking of a broader 
duty, an agent of the insurer who acts in an authorized, 
lawful manner is not personally liable to the insured for 
his or her acts or for any contracts which the agent makes 
on behalf of his or her disclosed principal... ."° 

We conclude that an action for breach of contract to procure 
insurance is inappropriate when brought against an insurer’s 
agent who, within the scope of his or her authority, contracted 
on behalf of the disclosed principal and did not bind himself 
or herself personally. Specifically, an insurance agent’s mere 
promise to procure requested coverage through his sole princi- 
pal is insufficient to create the agent’s personal liability because 
that promise is clearly within the scope of the agent’s author- 
ity.'* However, we will recognize a cause of action against a 
broker for breach of contract to procure insurance because the 
broker is the insured’s agent. 


2 See, Hecker v. Ravenna Bank, 237 Neb. 810, 468 N.W.2d 88 (1991); Coffey 
v. Mann, 7 Neb. App. 805, 585 N.W.2d 518 (1998). 

'5 4 Lee R. Russ & Thomas F. Segalla, Couch on Insurance 3d § 55:1 at 55-3 
(2005). See, also, 7 Eric Mills Holmes, Holmes’ Appleman on Insurance 2d 
§ 44.7 (1998). 

44 See Gieseke v. Hardware Dealers Mut. Fire Ins. Co., 46 Ill. App. 2d 131, 
195 N.E.2d 32 (1963). 
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A QUESTION OF FACT REMAINS REGARDING WHETHER THE 
PERSONAL REPRESENTATIVE’S CLAIM WAS 
A VALID CLAIM AGAINST BAUER 

In her amended complaint, the personal representative 
alleges that Bauer’s “business is to market, advise, recom- 
mend, and sell policies of insurance and coverages through 
State Farm Insurance Company.” This statement may sug- 
gest that Bauer was an agent solely for State Farm Insurance 
Company, acting within the scope of his authority, when he 
allegedly agreed to procure personal liability coverage for 
David. If true, the personal representative’s breach of contract 
claim against Bauer does not state a valid cause of action. The 
pleadings fail to show that Bauer expressly agreed to undertake 
a broader duty that would have rendered him personally liable 
on that agreement.'> The personal representative’s statement 
in the complaint, however, is the extent of information in the 
record regarding Bauer’s relationship to an insurer. An issue of 
material fact remains regarding whether Bauer was solely the 
insurer’s agent or an independent broker. As such, we cannot 
determine whether the personal representative properly stated a 
claim against Bauer. 


REVERSE AND REMAND TO RESOLVE THIS FACTUAL ISSUE 

If Bauer was an agent solely for State Farm Insurance 
Company, and was acting within the scope of his authority 
when he allegedly contracted with David, the personal repre- 
sentative’s breach of contract action against Bauer would fail 
for that reason alone. Because this threshold issue of fact has 
not been resolved, we decline to decide whether an insured’s 
failure to read a policy would be a valid defense in a contract 
action for a broker’s failure to procure requested coverage. We 
reverse the district court’s summary judgment and remand the 
cause to resolve this factual issue. If the facts show Bauer was 
acting as a broker, the parties can present arguments to the 
district court regarding the effects of David’s alleged failure to 
read the policy. 


See id. 
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CONCLUSION 

We decline to recognize a cause of action for an insured’s 
allegations against an insurance agent acting solely on behalf 
of a disclosed insurer that the agent breached an agreement 
to procure the insured’s requested coverage. We do, however, 
recognize such a claim against an insurance broker acting on 
behalf of the insured. 

We also decline to decide whether an insured’s failure to 
read a policy is a valid defense in a contract action against a 
broker for failure to procure requested insurance coverage. A 
threshold factual issue regarding the agency relationship has 
not been resolved. Therefore, we reverse the district court’s 
summary judgment and remand the cause for further proceed- 
ings consistent with this opinion. 

REVERSED AND REMANDED FOR 
FURTHER PROCEEDINGS. 


JCB ENTERPRISES, INC., DOING BUSINESS AS BILL’s LIQUOR 
WEST, APPELLANT, V. NEBRASKA LIQUOR CONTROL 
COMMISSION, APPELLEE. 

749 N.W.2d 873 


Filed May 30, 2008. No. S-06-1373. 


1. Administrative Law: Judgments: Appeal and Error. A judgment or final order 

rendered by a district court in a judicial review pursuant to the Administrative 

Procedure Act may be reversed, vacated, or modified by an appellate court for 

errors appearing on the record. 

eee: ____. When reviewing an order of a district court under the 

Administrative Procedure Act for errors appearing on the record, the inquiry is 

whether the decision conforms to the law, is supported by competent evidence, 

and is neither arbitrary, capricious, nor unreasonable. 

3. Administrative Law: Presumptions. Administrative adjudicators serve with a 
presumption of honesty and integrity. 

4. Administrative Law. Administrative adjudicators must avoid an appearance 
of impropriety. 

5. Administrative Law: Liquor Licenses: Evidence. The Nebraska Liquor Control 
Commission’s decisions in contested cases are to be decided on the evidence 
adduced during the proceedings involving those contested cases. 

6. Administrative Law: Liquor Licenses: Public Meetings: Due Process. The 
Nebraska Liquor Control Commission should conduct its proceedings in such a 
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manner as to avoid due process challenges due to a perception that commentary 
offered during the public meeting portion of the commission’s agenda improperly 
impacted the commission’s decision in a contested case. 

7. Administrative Law: Liquor Licenses: Appeal and Error. When the district 
court conducts its review of a final decision of the Nebraska Liquor Control 
Commission, it is required to make independent factual determinations. 

8. ; :____. In its proceedings for review of a final decision of the Nebraska 
Liquor Control Commission, the district court shall conduct the review de novo on 
the record of the agency. 

9. Due Process: Notice: Words and Phrases. The central meaning of procedural 
due process is that parties whose rights are to be affected are entitled to be heard, 


and, in order that they may enjoy that right, they must first be notified. 

10. Administrative Law: Due Process: Notice. Due process requires that an 
administrative adjudication be preceded by notice and an opportunity for the 
agency hearing. 

11. Administrative Law: Liquor Licenses: Revocation. The Nebraska Liquor 
Control Commission has broad discretion in deciding whether licenses should be 
suspended or revoked upon violations of the liquor law. 

12. Administrative Law: Liquor Licenses: Statutes. The Nebraska Liquor Control 
Act and the Nebraska Liquor Control Commission’s rules and regulations give 
the commission discretion in the imposition of penalties for violations of the act 
and rules. 

13. Statutes: Presumptions: Words and Phrases. When “may” is used in a statute, 
permissive or discretionary action is presumed. 

14. Records: Appeal and Error. It is incumbent on the party appealing to present a 
record that supports the errors assigned; absent such a record, as a general rule, 
the decision of the lower court as to those errors will be affirmed. 


Appeal from the District Court for Lancaster County: Jopr 
NE son, Judge. Affirmed. 


Daniel L. Lindstrom and Justin R. Herrmann, of Jacobsen, 
Orr, Nelson, Wright & Lindstrom, P.C., for appellant. 


Jon Bruning, Attorney General, and Milissa Johnson- Wiles 
for appellee. 


HEAVICAN, C.J., WRIGHT, CONNOLLY, STEPHAN, McCCorMAck, 
and MILLER-LERMAN, JJ. 


MILLER-LERMAN, J. 
NATURE OF CASE 
JCB Enterprises, Inc. (JCB), appeals from the decision of the 
district court for Lancaster County that affirmed the decision of 
the Nebraska Liquor Control Commission (Commission) that 
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had revoked the liquor license of JCB, doing business as Bill’s 
Liquor West (Bill’s). The Commission had determined that JCB 
had violated Neb. Rev. Stat. § 53-180 (Reissue 2004) and 237 
Neb. Admin. Code, ch. 6, § 019.01A (1994), of the rules and 
regulations of the Commission by selling alcoholic liquor to a 
minor. Because competent evidence supports the decision of 
the district court, and the decision is neither arbitrary, capri- 
cious, nor unreasonable, we affirm. 


FACTS 

There is essentially no dispute with regard to the facts rele- 
vant to our decision in this appeal. JCB was the holder of a 
class D liquor license for the operation of Bill’s, a liquor store 
in Kearney, Nebraska. On the evening of February 5, 2005, a 
sales clerk at Bill’s sold alcoholic liquor consisting of a bottle 
of Jim Beam whiskey, a 30-pack of Busch Light beer, and a 
30-pack of Miller High Life Light beer to T.B. At the time of 
the sale, T.B. was 18 years of age, and the clerk did not ask 
for identification. The clerk estimated that T.B. had purchased 
alcohol from Bill’s approximately 10 to 20 times prior to 
February 5 and that on three or four prior occasions, T.B. had 
shown the clerk a Canadian identification card that indicated 
a date of birth that would make the bearer at least 21 years of 
age. The record does not specify the nature of the Canadian 
identification. There is some evidence that T.B. also presented 
his brother’s driver’s license to purchase alcohol at some point 
in the past. There is no suggestion that T.B. represented in any 
other form of writing that he was age 21 or older. 

During the early morning of February 6, 2005, T.B. was killed 
while riding in the rear passenger side of a 1998 Volkswagen 
Jetta driven by K.W. At the time of the accident, K.W. was also 
18 years of age. The record reflects that K.W. had been drinking 
Jim Beam whiskey prior to the accident, and officers investigat- 
ing the accident reported finding nine unopened cans of Miller 
High Life beer in the car at the accident scene. Following the 
accident, K.W. was given a breath test indicating an alcohol 
level of .211. According to the record, the Jetta was traveling 
approximately 75 miles per hour in a residential area when it 
collided with a parked pickup truck. The Jetta was extensively 
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damaged in the collision, including significant metal tearing and 
exposure of the rear passenger side. T.B. died from blunt force 
trauma to his head, neck, and trunk. 

In May 2005, Bill’s failed a compliance check and admitted 
to this violation of selling liquor to a minor. Bill’s had a previ- 
ous violation in 1997. 

In a certified letter dated August 8, 2005, the Commission 
notified JCB that the Commission was charging it with violat- 
ing § 53-180 and 237 Neb. Admin. Code, ch. 6, § 019.01A, as 
a result of the February 2005 incident. Section 53-180 provides 
that “[n]o person shall sell . . . or permit the sale . . . of any 
alcoholic liquors, to or for any minor... .” Section 019.01A 
states that “[nJo . . . employees of any licensee shall sell any 
alcoholic liquors to any person who is a minor... .” 

JCB denied the charges, and a contested hearing was held 
before the Commission on October 19, 2005. Four witnesses 
testified at the hearing, and seven exhibits were received into 
evidence, including approximately 50 pages from the police 
investigation of the accident. Proof of the two prior violations 
was included in this evidence. 

In an order dated November 4, 2005, the Commission found 
that on February 5, 2005, Bill’s sold alcoholic liquor to a per- 
son under the age of 21, which the Nebraska Liquor Control 
Act defines as a “minor.” See Neb. Rev. Stat. § 53-103(22) 
(Supp. 2007). The Commission found that at the time of this 
sale, T.B. was not asked to show proof of identification of age. 
The Commission found that T.B. had “on multiple occasions 
previously purchased alcoholic liquor from [Bill’s].’ Finally, 
the Commission determined that there was no evidence that 
the “Alberta, Canada” identification constituted valid proof of 
identification of age under Nebraska law. The Commission 
determined that these facts demonstrated that JCB was “unable 
to comply with the requirements of the Nebraska Liquor Control 
Act,’ and the Commission ordered that the liquor license of 
“JCB Enterprises Inc dba ‘Bill’s Liquor West’” be revoked. 

JCB filed a motion for rehearing before the Commission. 
JCB effectively raised two arguments in its motion. First, JCB 
noted that immediately prior to its contested hearing, which had 
commenced at 9:58 a.m., the Commission had held a public 
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meeting that had commenced at 9 a.m. During the public meet- 
ing, Diane Riibe, the executive director of an advocacy group, 
addressed the Commission and made unsworn comments seek- 
ing the revocation of JCB’s liquor license. Specifically, in 
her comments, Riibe urged the Commission to revoke JCB’s 
liquor license because Bill’s had sold liquor to T.B., a minor, 
on February 5, 2005, and because T.B. had “paid a price that 
far exceeds any that will be imposed today on” JCB. JCB 
argued on rehearing that Riibe’s comments were unsworn ex 
parte comments that had been improperly considered by the 
Commission when it reached its decision to revoke the license 
of JCB. 

For its second argument, JCB claimed that the Commission’s 
decision to revoke the license of JCB was inappropriate and too 
severe. In support of this argument, JCB offered the affidavit of 
Hobert Rupe, the executive director of the Commission. In his 
affidavit, Rupe stated that there were a total of 1,057 “Sale to 
Minor Convictions” of licensees in the time period from 2001 
through 2005 and that during that time period, the Commission 
had imposed revocation as a penalty twice, including the revo- 
cation of JCB’s license in the instant case. 

On January 26, 2006, the Commission overruled JCB’s motion 
for rehearing and again ordered JCB’s liquor license revoked. 

On February 23, 2006, JCB filed a petition for review with 
the district court. In its petition, JCB effectively raised two 
arguments. First, JCB claimed that in reaching its decision, the 
Commission had improperly considered Riibe’s unsworn ex 
parte comments made during the public meeting portion of the 
agenda prior to the contested hearing in this matter. Second, 
JCB claimed that the revocation of its liquor license was an 
inappropriate penalty. 

On September 27, 2006, a hearing was held on JCB’s peti- 
tion. The district court received into evidence the transcript and 
the bill of exceptions from the Commission hearing. At JCB’s 
request, the district court also agreed to take judicial notice of 
the Commission’s rules and regulations. 

On November 2, 2006, the district court filed its order 
affirming the revocation order of the Commission. With regard 
to Riibe’s ex parte comments, the district court stated that 
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there [was] no evidence that anything outside the evi- 
dence adduced at the hearing was relied upon . . . by the 
Commission. Further, in this court’s de novo review of this 
case, this court specifically has not considered any evi- 
dence which was not received at the actual hearing in this 
matter which took place before the Commission... . 
As for the appropriateness of the revocation order, the district 
court determined that 
the evidence is undisputed that [T.B.], an 18-year-old with 
a date of birth of January 17, 1987, went into Bill’s .. . on 
February 5, 2005 and was allowed to purchase a 12-pack 
[sic] of beer, an 18-pack [sic] of beer, and a bottle of whis- 
key without showing or being asked for any identification 
by the employee who sold to him. 
The district court also determined that although the Nebraska 
Liquor Control Act allowed for an “absolute defense” when a 
licensee could show that the purchaser had presented “documen- 
tary proof” that he or she was of legal age to purchase alcoholic 
liquor, see Neb. Rev. Stat. § 53-180.07 (Reissue 2004), the evi- 
dence adduced in this case “fail[ed] to show that the Canadian 
identification was a valid driver’s or operator’s license which 
would make it a valid form of documentary proof of age.” 
The district court affirmed the Commission’s revocation order, 
concluding that 
[u]nder the facts of this case . . . the determination of 
the . . . Commission, revoking the Class D license of JCB 
. . . doing business as Bill’s . . . was neither arbitrary nor 
capricious. The evidence supports a finding that [JCB] 
did sell alcoholic liquor to a minor on February 5, 2005 
and based upon the record, the sanction of revocation 
is appropriate. 
JCB appeals. 


ASSIGNMENTS OF ERROR 
On appeal, JCB claims, restated and renumbered, that the 
district court erred in affirming the Commission’s revocation 
order, first, because the Commission improperly considered 
unsworn ex parte comments in rendering that order and, sec- 
ond, because the Commission’s finding of a violation was 
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unwarranted and the revocation order was an inappropriate 
penalty for a variety of reasons. 


STANDARDS OF REVIEW 

[1,2] A judgment or final order rendered by a district court 
in a judicial review pursuant to the Administrative Procedure 
Act may be reversed, vacated, or modified by an appellate court 
for errors appearing on the record. Neb. Rev. Stat. § 84-918 
(Reissue 1999); Schwarting v. Nebraska Lig. Cont. Comm., 
271 Neb. 346, 711 N.W.2d 556 (2006). When reviewing an 
order of a district court under the Administrative Procedure 
Act for errors appearing on the record, the inquiry is whether 
the decision conforms to the law, is supported by competent 
evidence, and is neither arbitrary, capricious, nor unreasonable. 
Schwarting v. Nebraska Lig. Cont. Comm., supra. 


ANALYSIS 

For its first assignment of error, JCB argues that the 
Commission improperly considered Riibe’s statements made 
during the public comment portion of the Commission’s meet- 
ing held immediately prior to the contested hearing portion 
of the proceedings and that the district court erred in affirm- 
ing the Commission’s order. JCB claims that it was unfairly 
prejudiced by the Commission’s receipt of Riibe’s unsworn ex 
parte comments directed at JCB’s case. Although Riibe’s com- 
ments directed at a contested case are problematic and we are 
concerned with the procedure followed by the Commission in 
the instant case, given the district court’s exclusion of Riibe’s 
remarks in its de novo review of the Commission’s order, we 
determine there is no merit to this assignment of error. 

The public and contested proceedings at issue in this appeal 
were conducted by the Commission pursuant to statute and the 
rules and regulations of the Commission. See, Neb. Rev. Stat. 
§ 53-114 (Reissue 2004); 237 Neb. Admin. Code, ch. 1, § 001 
(1994). We have noted that the Commission is empowered to 
promulgate rules and regulations to carry out the provisions 
of the Nebraska Liquor Control Act (hereinafter the Act), Neb. 
Rey. Stat. §§ 53-101 to 53-1,122 (Reissue 2004). Lariat Club 
v. Nebraska Liquor Control Comm., 267 Neb. 179, 673 N.W.2d 
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29 (2004). Those rules and regulations provide for public meet- 
ings of the Commission, which are held at the Commission’s 
headquarters, and further provide that “[p]Jublic presentation(s) 
before the Commission at a public meeting shall be allowed at 
the start of a scheduled meeting ... 2” 237 Neb. Admin. Code, 
ch. 1, § 001. A purpose behind the public presentation portion 
of the meeting is to permit the public to comment on issues of 
general concern relating to the business of the Commission. 

The record in the instant case indicates that the Commission 
commenced the public meeting portion of its agenda at 9 a.m. 
and that the contested case portion of the meeting, including 
the case involving JCB, began at 9:58 a.m. The record further 
reflects that during the public meeting portion of the proceed- 
ings, Riibe commented on underage drinking in general and 
in particular made unsworn comments before the Commission 
that, in summary, urged the revocation of JCB’s liquor license 
because of the incident that led to the charge in the instant case. 
Nothing in the record suggests that Riibe was a fact witness 
who had information directly relevant to the merits of the JCB 
contested matter. 

[3-6] The Commission’s receipt of Riibe’s unsworn com- 
ments during the public meeting portion of the Commission’s 
agenda, which were directed to the merits of a contested matter 
set to be heard by the Commission immediately following the 
public meeting, was inappropriate. Although “administrative 
adjudicators serve with a presumption of honesty and integ- 
rity,’ see Barnett v. City of Scottsbluff, 268 Neb. 555, 564, 
684 N.W.2d 553, 560 (2004), they must nonetheless avoid 
an appearance of impropriety, see Sussel v. City & County, 
71 Haw. 101, 109, 784 P.2d 867, 871 (1989) (stating that “an 
administrative adjudicator should [not] be allowed to sit with 
impunity in a case where the circumstances fairly give rise to an 
appearance of impropriety and reasonably cast suspicion on his 
impartiality”). The Commission’s decisions in contested cases 
are to be decided on the evidence adduced during the proceed- 
ings involving those contested cases. See § 53-117 (authoriz- 
ing Commission to hear testimony and take proof material for 
its information). See, also, Schwarting v. Nebraska Liq. Cont. 
Comm., 271 Neb. 346, 711 N.W.2d 556 (2006); Lariat Club v. 
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Nebraska Liquor Control Comm., supra. Further, it is prudent 
that the Commission conduct its proceedings in such a man- 
ner as to avoid due process challenges due to a perception that 
commentary offered during the public meeting portion of the 
Commission’s agenda improperly impacted the Commission’s 
decision in a contested case. 

[7,8] When the district court conducts its review of a final 
decision of the Commission, it is required to make independent 
factual determinations. See Schwarting v. Nebraska Lig. Cont. 
Comm., supra. In its proceedings for review of a final deci- 
sion of the Commission, the district court shall conduct the 
review de novo on the record of the agency. /d. In this case, 
the district court stated in its order that when it conducted 
its de novo review, it “specifically ha[d] not considered any 
evidence which was not received at the actual hearing in this 
matter which took place before the Commission.” Thus, any 
irregularities before the Commission were cured when the dis- 
trict court ignored Riibe’s comments in its de novo review of 
the record in the instant case. See MAPCO Ammonia Pipeline 
v. State Bd. of Equal., 242 Neb. 263, 265, 494 N.W.2d 535, 
537 (1993) (stating that although board erred in failing to con- 
sider all evidence, that error was “cured” by appellate court’s 
de novo review of record). Accordingly, because our consid- 
eration of this appeal is limited to the propriety of the district 
court’s ruling, we conclude that JCB’s first assigned error is 
without merit. 

Encompassed in its second group of claimed errors is JCB’s 
assertion, for numerous reasons, that the district court erred in 
affirming the Commission’s penalty of revocation. JCB raises 
several arguments to the effect that the Commission errone- 
ously considered JCB’s character and reputation in reaching 
its decision that a violation occurred and that the revocation of 
JCB’s license was an inappropriate penalty. We have considered 
JCB’s arguments and determine that none of these arguments 
have merit. 

JCB notes that in the Commission’s August 8, 2005, charge, 
it was notified that it had been charged with selling alcohol 
to a minor, and as a result, a hearing would be held at which 
it would be determined if JCB’s license should be suspended, 
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canceled, or revoked. JCB asserts that Riibe’s comments at the 
public meeting prior to the contested hearing injected char- 
acter and reputation as an issue before the Commission, and 
because JCB had not been notified that character and reputa- 
tion were in issue, its due process rights were violated by the 
Commission’s ruling. Contrary to JCB’s assertions, neither the 
record nor the Commission’s order suggests that JCB’s char- 
acter and reputation were at issue with respect to either the 
alleged violation or the penalty to be imposed. To the extent 
JCB claims that Riibe’s comments caused the Commission to 
consider JCB’s character and reputation and reached an errone- 
ous decision, such a claim is without merit because, as we have 
explained above, the district court expressly ignored Riibe’s 
comments when it conducted its de novo review and affirmed 
the Commission’s decision. 

The evidence offered by the State at the contested hearing 
in support of the Commission’s charge addressed T.B.’s age on 
February 5, 2005, the alcoholic liquor purchased by T.B. on 
February 5, and JCB’s efforts or lack thereof to review T.B.’s 
identification to determine his age prior to his making this pur- 
chase. None of this evidence goes to JCB’s character and repu- 
tation. The Commission’s order gives no indication that JCB’s 
character and reputation were considered by the Commission. 
Compare Lariat Club v. Nebraska Liquor Control Comm., 267 
Neb. 179, 673 N.W.2d 29 (2004). Instead, the Commission’s 
findings of fact and conclusions of law are limited to JCB’s sale 
of alcoholic liquor to T.B., who was under the age of 21 at the 
time of the sale. 

[9,10] The central meaning of procedural due process is that 
parties whose rights are to be affected are entitled to be heard, 
and, in order that they may enjoy that right, they must first be 
notified. In re Interest of Natasha H. & Sierra H., 258 Neb. 131, 
602 N.W.2d 439 (1999). Due process requires that an adminis- 
trative adjudication be preceded by notice and an opportunity 
for the agency hearing. See Lariat Club v. Nebraska Liquor 
Control Comm., supra. The record here shows that JCB was 
notified of the only violation at issue and decided and had a fair 
opportunity to be heard with respect to that issue. Due process 
was met. 
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As its next argument in support of its claim that the district 
court erred in affirming the Commission’s revocation order, 
JCB asserts that the penalty imposed by the Commission was 
contrary to the Act and the Commission’s “Violations/Penalty 
Schedule.” Brief for appellant at 29. JCB refers us to the stat- 
utes and a certain penalty schedule and asserts that the viola- 
tion resulting from its February 5, 2005, sale of alcohol to T.B. 
constitutes its second violation in addition to the May 2005 
compliance check within a 1-year period, for which JCB claims 
its license should have been merely suspended, not revoked. 
JCB’s claim is without merit. 

[11,12] This court has long stated that the Commission “has 
broad discretion in . . . deciding whether licenses should be 
suspended or revoked upon violations of the liquor law.” See 
Eleven Eighteen Co. v. Nebraska Liquor Control Commission, 
191 Neb. 572, 574, 216 N.W.2d 720, 721 (1974). With the 
exception of § 53-1,104(3)(a), which we discuss below and 
conclude is not controlling, JCB has not directed this court 
to any provision of the Act that JCB claims would result in a 
different penalty. To the contrary, the Act provides that “[n]o 
person shall sell . . . alcoholic liquors, to or for any minor,” 
§ 53-180, and that the Commission is authorized to “suspend[], 
cancel[], or revoke[]” the “license of any licensee who violates 
any of the provisions of the . . . Act,’ § 53-117.08. Section 
53-1,104 further provides that “[a]ny licensee which sells or 
permits the sale of any alcoholic liquor not authorized under the 
terms of such license . . . shall be subject to suspension, cancel- 
lation, or revocation of such license by the commission.” These 
statutory provisions authorize the Commission in its discretion 
to revoke a license when a licensee makes an unauthorized sale 
of alcohol. The rules and regulations similarly provide that 
“[nJo licensee . . . shall sell any alcoholic liquors to a person 
who is a minor,” 237 Neb. Admin. Code, ch. 6, § 019.01A, and 
that entities “holding licenses issued pursuant to the provisions 
of [the Act] will be subject to citation and possible administra- 
tive sanction to include suspension or revocation” for selling 
alcohol to minors, 237 Neb. Admin. Code, ch. 6, § 019.01. We 
read the rules and regulations as giving the Commission discre- 
tion in the imposition of penalties for violations of the rules. 


808 275 NEBRASKA REPORTS 


JCB relies upon the provisions of § 53-1,104(3)(a) as support 
for its argument that its license should have been suspended 
rather than revoked. Section 53-1,104(3)(a) provides in part 
as follows: 
For a second suspension for violation of section 53-180 
or 53-180.02 occurring within four years after the date 
of the first suspension, the commission, in its discretion, 
may order that the licensee be required to suspend sales of 
alcoholic liquor for a period of time not to exceed forty- 
eight hours and that the licensee may not elect to pay a 
cash penalty. 

Although we recognize that § 53-1,104(3)(a) permits a graduated 

scheme of penalties, in view of the provisions of § 53-117.08, 

JCB’s reliance on § 53-1,104(3)(a) is misplaced. 

[13] We have previously noted that when “may” is used in 
a statute, permissive or discretionary action is presumed. See 
In re Trust Created by Isvik, 274 Neb. 525, 741 N.W.2d 638 
(2007). See, also, Neb. Rev. Stat. § 49-802(1) (Reissue 2004) 
(stating that “[w]hen the word may appears, permissive or dis- 
cretionary action is presumed. When the word shall appears, 
mandatory or ministerial action is presumed”). Thus, the exer- 
cise of the Commission’s authority to suspend a license under 
§ 53-1,104(3)(a) is optional and does not serve as a limitation 
on the broader discretion otherwise granted to the Commission 
to suspend, cancel, or revoke a licensee’s license for a violation 
of the Act. See §§ 53-117.08 and 53-1,104. 

As noted above, JCB also relies upon a “Violations/Penalty 
Schedule” prepared by the Commission as support for its argu- 
ment that the Commission’s penalty in the instant case was 
inappropriate. The schedule is not in the record on appeal. 
Given the record, JCB’s reliance is misplaced. 

[14] This court can take judicial notice of the Commission’s 
rules and regulations. See Neb. Rev. Stat. § 84-906.05 (Reissue 
1999). However, the “Violations/Penalty Schedule” is not part 
of the Commission’s rules or regulations and, as noted, is not 
included in the record on appeal. It is incumbent on the party 
appealing to present a record that supports the errors assigned; 
absent such a record, as a general rule, the decision of the lower 
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court as to those errors will be affirmed. See Worth v. Kolbeck, 
273 Neb. 163, 728 N.W.2d 282 (2007). 

At oral argument in this case, the parties informed the 
court that a version of the Commission’s “Violations/Penalty 
Schedule” as of September 12, 2007, is currently available 
on the Commission’s Web site. At this time, this court has no 
method by which to determine the accuracy of matters located 
on the Web site or, more particularly, to verify the contents of 
the version of the schedule that may have been in effect dur- 
ing the time relevant to the matters now on appeal. We decline 
to take judicial notice of the current schedule. See, generally, 
State v. Bush, 254 Neb. 260, 265, 576 N.W.2d 177, 180 (1998) 
(discussing appellate courts’ refusal to take judicial notice of 
ordinances, stating such courts “‘cannot undertake to notice 
the ordinances of all the municipalities within its jurisdiction, 
nor to search the records for evidence of their passage, amend- 
ment or repeal. A party relying upon such matters must make 
them a part of the bill of exceptions, or in some manner pre- 
sent them as a part of the record’”’). JCB’s argument requires 
that this court review the Commission’s “Violations/Penalty 
Schedule,’ which is not appropriate. Because no such schedule 
was included in the record on appeal, JCB’s argument relying 
on the schedule is unavailing. 

As noted above, the Commission has broad discretion when 
imposing punishment for the violation of a liquor law. Eleven 
Eighteen Co. v. Nebraska Liquor Control Commission, 191 
Neb. 572, 216 N.W.2d 720 (1974). Proceedings for review of a 
final decision of the Commission are to the district court, which 
shall conduct the review de novo on the record of the agency. 
Schwarting v. Nebraska Liq. Cont. Comm., 271 Neb. 346, 711 
N.W.2d 556 (2006). In a review de novo on the record, the dis- 
trict court is required to make independent factual determinations 
based upon the record, and the court reaches its own indepen- 
dent conclusions with respect to the matters at issue. Jd. Upon 
an appeal from the district court, this court’s review is limited to 
error on the record, in which our inquiry is whether the decision 
conforms to the law, is supported by competent evidence, and is 
neither arbitrary, capricious, nor unreasonable. See id. 
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The record in the instant case supports the district court’s 
factual determination that on February 5, 2005, Bill’s sold 
alcoholic liquor to T.B., a minor, in violation of the provisions 
of the Act and the Commission’s rules and regulations, as 
charged. With respect to the penalty to be imposed, the evi- 
dence showed that at some point in the past, Bill’s had seen an 
unspecified Canadian identification presented by T.B. and that 
on this basis, had sold liquor to T.B. on 10 to 20 occasions. The 
Canadian identification served as a poor foundation for estab- 
lishing T.B.’s age, as the district court noted. See § 53-180.06 
(listing proper documentary proof of age). Bill’s did not check 
T.B. for proof of age on February 5. After February and before 
the October 2005 hearing in this case, Bill’s failed a compli- 
ance check and admitted to a violation for selling liquor to a 
minor in May 2005. The district court determined that based 
upon the record, the sanction of revocation imposed by the 
Commission was appropriate. 

Based on the record before the district court and our stan- 
dard of review, we conclude that the district court’s order 
following its de novo review, which affirmed the order of the 
Commission, is supported by competent evidence and is neither 
arbitrary, capricious, nor unreasonable. We affirm. 


CONCLUSION 
We conclude that the district court did not err when it 
affirmed the order of the Commission that revoked JCB’s liquor 
license. Accordingly, we affirm. 
AFFIRMED. 
GERRARD, J., not participating. 


Don DUANE NIELSEN, PERSONAL REPRESENTATIVE OF THE ESTATE 
OF BARBARA JEAN NIELSEN, APPELLANT AND CROSS-APPELLEE, 
v. DONALD E. NIELSEN, APPELLEE AND CROSS-APPELLANT. 

749 N.W.2d 485 


Filed May 30, 2008. No. S-07-312. 


1. Motions to Vacate: Proof: Appeal and Error. An appellate court will reverse 
a decision on a motion to vacate or modify a judgment under Neb. Rev. Stat. 
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§ 25-2001(4)(b) (Cum. Supp. 2006) only if the litigant shows that the district 
court abused its discretion. 

2. Courts: Judgments: Fraud: Proof. A party seeking to set aside a judgment after 
term for fraud under Neb. Rev. Stat. § 25-2001(4)(b) (Cum. Supp. 2006) must 
prove that he or she exercised due diligence at the former trial and was not at fault 
or negligent in the failure to secure a just decision. 


Appeal from the District Court for Cuming County: RoBERT 
B. Ensz, Judge. Affirmed. 


Richard J. Thramer for appellant. 


Mark D. Fitzgerald, of Fitzgerald, Vetter & Temple, for 
appellee. 


HEAVICAN, C.J., WRIGHT, CONNOLLY, STEPHAN, McCCorMAck, 
and MILLER-LERMAN, JJ. 


CONNOLLY, J. 
SUMMARY OF CASE 

The personal representative of Barbara Jean Nielsen’s estate 
(the Estate) petitioned to vacate the marital estate distribution 
in a 1989 dissolution decree. The decree dissolved the mar- 
riage of Barbara and Donald E. Nielsen. The Estate claimed 
that Donald obtained the decree by fraud and that the parties’ 
property settlement agreement did not accurately reflect the 
marital estate’s value. The district court dismissed the Estate’s 
petition. The court concluded the Estate failed to prove that 
Barbara acted with due diligence in determining the value of 
the marital estate during the divorce proceeding. We agree with 
the district court and affirm. 


BACKGROUND 

Donald and Barbara were married in 1951. They had three 
sons. In the mid-1970’s, Donald incorporated Nielsen Oil and 
Propane, Inc. (Nielsen Oil). Donald and Barbara were the 
shareholders of Nielsen Oil. Donald held an 80-percent inter- 
est, and Barbara held the remaining 20 percent. Donald ran the 
business, and Barbara was the company’s bookkeeper. 

About 1980, Barbara was diagnosed with breast cancer. But 
she continued to work for Nielsen Oil, as her health allowed, 
until 1987 or 1988. In 1988, she met with attorney Ronald 
K. Parsonage to discuss estate planning and the possibility 
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of pursuing a divorce. Barbara suggested to Parsonage that 
Donald was hiding assets from her. Parsonage’s file is in the 
record. The file contains a notarized affidavit of Barbara stating 
that she had transferred title to property to Donald and others 
because he inflicted duress upon her and undue influence over 
her. The affidavit also stated she had reason to believe Donald 
had forged her name on “numerous” documents of title and had 
transferred the property to the “detriment” of Barbara. 


BARBARA FILES FOR DISSOLUTION 

In September 1989, Barbara filed for divorce. William Line 
represented Barbara, and Clarence Mock represented Donald. 
In November, the parties signed a property settlement agree- 
ment. The settlement agreement awarded most of the parties’ 
real and personal property to Donald and required Donald to 
pay (1) $625,000 cash to Barbara; (2) $15,000 in attorney fees 
to Barbara’s attorney, Line; and (3) Barbara’s medical expenses 
for the remainder of Barbara’s life. The settlement agreement 
included an acknowledgment that each party was aware of the 
other’s financial position and that there had been a full disclo- 
sure of the financial assets of both parties. 


DISSOLUTION HEARING 
Barbara’s health was deteriorating, and she could not attend 
the final hearing on November 20, 1989. At the hearing, Donald 
testified that the settlement agreement fully, fairly, and equita- 
bly divided the marital estate. The court asked for a property 
statement, but Line stated he had not brought one with him. He 
then stated: 

[Barbara] is in extremely poor health. I have gone 
over it in considerable length with her. I can assure the 
Court that I have fully advised her of her rights and fully 
analyzed the property and I believe this to be in her best 
interest because of her extremely frail health. 

The parties’ attorneys then stipulated, “from their independent 
investigations,” that the value of the marital estate was between 
$1 million and $3 million. The court entered a decree approving 
the settlement agreement. The same day, Donald paid Barbara 
the $625,000 and Barbara executed a will devising all her prop- 
erty to the couple’s three sons. On July 24, 1990, Barbara died. 
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EstaTE PETITIONS TO VACATE 

Almost 15 years later, in March 2004, the Estate petitioned 
to vacate the dissolution decree. The Estate alleged that Donald 
obtained the decree by fraud. It alleged that he never fully 
informed Barbara of the value and investments composing the 
marital estate. It further alleged that Donald, Mock, and Line 
conspired to conceal the value and extent of the marital estate 
from Barbara and the court. According to the Estate, Donald 
obtained Line’s cooperation by paying him $25,000, including 
the $15,000 in attorney fees in the settlement agreement. The 
Estate also alleged Barbara relied on a financial statement that 
did not list all the marital assets and that failed to reflect the fair 
market value of the assets. Finally, the Estate alleged that the 
personal representative first learned of the conspiracy and the 
extent of Donald’s financial holdings at a meeting with Rodney 
Zwygart, Donald’s accountant, in December 2001. Zwygart had 
contacted the personal representative and requested the meeting. 
The Estate’s petition requested that the court vacate and set 
aside the decree’s distribution of the marital estate and that it 
determine a fair and equitable division of the marital estate. 

Donald moved for summary judgment. In resisting summary 
judgment, the Estate relied on Zwygart’s affidavit. According 
to the Estate, Zwygart opined in his affidavit that at the time 
of the divorce proceedings, the marital estate had a fair market 
value between $60 million and $80 million. The court granted 
summary judgment for Donald. The court acknowledged that 
some evidence showed the marital assets were greater than the 
$1- to $3-million range stipulated by the parties. The court con- 
cluded, however, there was no evidence that the parties were 
dissatisfied with the property settlement or that Barbara was 
misled into signing the agreement. The Estate appealed. 


EsTATE APPEALS, AND CAUSE REMANDED 
In an unpublished decision, the Nebraska Court of Appeals 
reversed the district court’s entry of summary judgment.' 
Viewing the evidence in the light most favorable to the Estate, 


' Nielsen v. Nielsen, No. A-04-894, 2005 WL 1719731 (Neb. App. July 26, 
2005) (not designated for permanent publication). 
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the court concluded that Zwygart’s deposition testimony pre- 
sented material issues of fact. The Court of Appeals determined 
that material issues of fact existed regarding the true value 
of the marital estate and whether Barbara was fully aware of 
that value. 

After a bench trial following remand, the district court 
entered judgment for the Estate in December 2006. The court 
decided that the Estate proved by clear and convincing evidence 
the theories of fraudulent concealment and fraudulent misrepre- 
sentation. The court determined that Donald underrepresented 
the marital estate’s value and that a more accurate representa- 
tion “would have been conservatively $4 million.” The court 
rejected Donald’s affirmative defenses. 

Donald moved for a new trial. In a March 2007 order, the 
court sustained Donald’s motion and dismissed the Estate’s 
petition. The court stated that the reasoning in its December 
2006 order was flawed in that it provided an incomplete analy- 
sis. The court explained that its prior order focused on Donald’s 
conduct and did not consider whether Barbara acted with due 
diligence as required by Eihusen v. Eihusen.* Upon further 
consideration, the court determined Barbara did not exercise 
due diligence to determine the entire marital estate. According 
to the court, Barbara failed to do discovery that should have 
led to the disclosure of assets and their valuations. The court 
dismissed the Estate’s petition. The Estate appeals. 


ASSIGNMENTS OF ERROR 

The Estate assigns, restated, that the district court erred in (1) 
concluding Barbara did not exercise due diligence to ascertain 
the entire value of the marital estate, (2) determining the mari- 
tal estate had a value of $4 million, and (3) deciding Barbara 
was entitled to only 40 percent of the marital estate. 

Donald’s consolidated assignment of error on cross-appeal is 
that the district court erred in rejecting his affirmative defenses 
in its December 2006 order. 


> Eihusen v. Eihusen, 272 Neb. 462, 723 N.W.2d 60 (2006). 
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STANDARD OF REVIEW 
[1] An appellate court will reverse a decision on a motion 
to vacate or modify a judgment under Neb. Rev. Stat. 
§ 25-2001(4)(b) (Cum. Supp. 2006) only if the litigant shows 
that the district court abused its discretion.? 


ANALYSIS 

The Estate’s petition to vacate sought to set aside the marital 
estate distribution in the 1989 dissolution decree for fraud. The 
Estate contends that the district court erred in concluding that 
Barbara failed to exercise the requisite due diligence during the 
divorce proceeding. 

[2] Under § 25-2001(4)(b), a district court may vacate or 
modify its own judgments or orders after term for fraud prac- 
ticed by the successful party in obtaining the judgment or order. 
But we have held that a party seeking to set aside a judgment 
after term for fraud under this section must prove that he or 
she exercised due diligence at the former trial and was not at 
fault or negligent in the failure to secure a just decision.’ Here, 
the Estate must prove that the alleged failure to secure a just 
decision was attributable only to Donald’s misrepresentation or 
concealment, and not to any fault or negligence of Barbara.° 


APPLICABLE CASE LAW 

In Caddy v. Caddy,° we affirmed the district court’s denial 
of a motion to vacate or modify a divorce decree. There, the 
appellant had moved to vacate or modify the decree, alleging 
that during the divorce proceedings, the appellee had submitted 
a false financial statement that left out items of property. We 
concluded the appellant had failed to exercise due diligence. 
We observed that she later testified that at the divorce proceed- 
ing, she was aware of the existence of the property allegedly 


3 See Eihusen, supra note 2. 


4 See, Eihusen, supra note 2; McCarson v. McCarson, 263 Neb. 534, 641 
N.W.2d 62 (2002); Caddy v. Caddy, 218 Neb. 582, 358 N.W.2d 184 
(1984). 


5 See, Eihusen, supra note 2; McCarson, supra note 4. 


® Caddy, supra note 4. 
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concealed, although she did not then know the property’s exact 
value. We also noted that she had available to her the same 
avenues to discover the facts at trial as she employed for her 
motion to vacate. We decided the trial court properly denied 
her motion, because she “chose to proceed without adequate 
representation and with at least a general knowledge of the 
underlying facts, and made no effort to bring before the court 
the correct information.”’ 

We similarly affirmed the denial of a petition to vacate 
a divorce decree for fraud in Eihusen. There, the appellant 
claimed the appellee procured the parties’ settlement agreement 
by concealing the true value of a debenture listed in the property 
settlement. We noted that during the settlement negotiations and 
throughout the divorce proceeding, the appellant was aware of the 
debenture’s existence. As in Caddy, we observed that during the 
negotiations and divorce proceeding, the appellant had the same 
means of discovery that she employed to support her motion to 
vacate. But she had elected not to use them to her advantage. 
We concluded that the appellant failed to exercise due diligence 
because she “proceeded through the settlement negotiations and 
divorce proceeding without making any effort to ascertain what 
she now asserts to be the true value of the debenture, despite 
a general knowledge of the debenture and the [share price she 
now uses as the basis for valuing the debenture].”* 


RESOLUTION 

We disagree with the Estate’s attempt to distinguish our 
decisions in Caddy and Eihusen. The Estate contends that the 
appellants in those cases were aware of the allegedly concealed 
property at the time of the divorce proceedings but had failed 
to determine the property’s value at that time. The Estate argues 
that here, Barbara was unaware of the existence of many assets. 
We find this distinction of little import. Although Barbara may 
not have been aware of all the assets in the marital estate, the 
evidence shows that a year before she filed for divorce, she 
had suggested to Parsonage, her attorney at the time, that she 


7 Td. at 584, 358 N.W.2d at 186. 
8 Eihusen, supra note 2, 272 Neb. at 469, 723 N.W.2d at 65. 
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suspected Donald was hiding assets from her. Yet, the evidence 
fails to show that Barbara acted on those suspicions and exer- 
cised due diligence to determine the value of the marital estate 
during the settlement negotiations or divorce proceedings. 

We recognize that Barbara’s health was fragile, but she was 
represented by legal counsel during all the relevant proceed- 
ings. And although the Estate alleged that Barbara’s attorney, 
Line, was involved in a conspiracy to conceal the value of the 
marital estate, the district court determined the evidence did 
not support such a finding. The Estate does not assign as error 
the district court’s determination on that issue. So, in addition 
to Barbara’s efforts, we will consider Line’s efforts to conduct 
discovery on Barbara’s behalf. As the district court observed, 
absent from the record is evidence that Barbara or Line con- 
ducted extensive discovery that should have led them to the 
disclosure of marital assets and the assets’ valuations. 

After Zwygart met with the personal representative in 
December 2001, one of the sons called Line, but Line hung up 
on him. After Line died, the Estate made discovery attempts to 
obtain Barbara’s file, but was informed that Line’s files were 
destroyed after his death. Therefore, the evidence about Line’s 
discovery efforts came from others’ testimony. 

The record shows that Line submitted interrogatories to 
Donald. But Mock objected because there were more than 50 
interrogatories, which violated the discovery rules. According 
to Mock, the court sustained his objection. This is the only 
evidence in the record of formal discovery conducted by Line. 
Mock also testified that Line had told Mock he had investigated 
Donald’s properties and that he had copies of the parties’ finan- 
cial statements. But the record does not establish the extent of 
Line’s investigations or identify any other discovery Line may 
have conducted. Zwygart, as Donald’s accountant, was a seem- 
ingly likely source for information regarding the marital estate. 
Zwygart testified, however, that during the divorce proceedings, 
neither Barbara nor Line asked him to supply any financial 
documents. Nor did Barbara ever ask him about the value of 
the marital estate. 

The Estate contends that the court “must measure requisite 
due diligence in light of the active fraudulent concealment and 
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fraudulent misrepresentation’”” that Donald was allegedly com- 
mitting before and during the dissolution proceedings. But the 
record does not show that Donald’s alleged misrepresentations 
or concealments prevented Barbara or Line from conducting an 
independent investigation into the marital estate and its value. 
For instance, no evidence shows that responses to discovery 
requests were fraudulent or untrue. The Estate’s argument has 
little merit. 

The Estate also contends that Barbara had a right to rely on 
the district court’s order restraining the parties from transfer- 
ring or concealing real or personal property assets. According 
to the Estate, Barbara “had a right to believe that Donald .. . 
had made full disclosure and that he would testify truthfully in 
[c]ourt.”'® Apparently, the Estate believes that the court’s order 
somehow excused Barbara from exercising due diligence to 
independently determine the marital estate’s value. The Estate, 
however, fails to provide any authority supporting its con- 
tention that the order excused Barbara from conducting an 
independent investigation. 

A year before the divorce proceeding, Barbara suspected 
that Donald was hiding assets. The record, however, does not 
establish that she or Line made sufficient efforts to determine 
the value of the marital estate during the settlement negotiations 
or divorce proceedings. Without further evidence of Barbara’s 
or Line’s efforts to determine the marital estate’s value, we 
cannot conclude that the Estate proved Barbara exercised the 
requisite due diligence. The record shows that Barbara’s failure 
to secure a more favorable result was attributable to her failure 
to use discovery methods to uncover the assets and their value. 
And this failure to conduct discovery may have been intentional 
given her circumstances. 

Admittedly, the record reflects that the marital estate might 
have been greater than the $1- to $3-million range stipulated 
by Line at the final hearing. But we cannot conclude that 
Line was negligent in representing Barbara. Because Barbara 
and Line are both dead, we cannot know why Barbara agreed 


° Brief for appellant at 10. 
10 Td. at 12. 
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to the settlement. The evidence suggests that settling for the 
lesser amount may have been Barbara’s strategy because of her 
impending death. Mock testified that he had instructions from 
Donald that the divorce should be “done by the book” to draw 
out the divorce proceedings. The record suggests that the only 
property Barbara held solely in her name was a 20-percent 
minority interest in Nielsen Oil and that she sought the divorce 
to secure other marital assets she could pass to the couple’s 
sons upon her death. This would not have occurred if Barbara 
had died before the divorce was complete. A reasonable infer- 
ence is that Barbara agreed to the property settlement to com- 
plete the divorce before her impending death. At the final hear- 
ing, Mock explained to the court that “part of the reason for the 
settlement has to do with the result for estate planning purposes 
on her part.” Line agreed that estate planning was “a strongly 
motivating factor” in agreeing to the settlement. Perhaps this 
strategy to quickly settle explains why neither Barbara nor Line 
conducted extensive discovery. We conclude that the district 
court did not abuse its discretion in denying the Estate’s peti- 
tion to vacate. 


CONCLUSION 
The Estate did not prove that Barbara exercised due dili- 
gence during the divorce proceeding. Nor did the Estate prove 
that the alleged failure to secure a just decision was not attrib- 
utable to the fault or negligence of Barbara. Therefore, the 
district court did not abuse its discretion in denying the Estate’s 
petition to vacate. Because we affirm the dismissal of the peti- 
tion, we need not reach the Estate’s other assignments of error 
or Donald’s assignments of error on cross-appeal. 
AFFIRMED. 
GERRARD, J., not participating. 
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Summary Judgment. Summary judgment is proper when the pleadings and 
evidence admitted at the hearing disclose no genuine issue regarding any material 
fact or the ultimate inferences that may be drawn from those facts and that the 
moving party is entitled to judgment as a matter of law. 

Constitutional Law: Ordinances: Appeal and Error. The constitutionality of an 
ordinance presents a question of law, in which an appellate court is obligated to 
reach a conclusion independent of the decision reached by the trial court. 
Statutes: Legislature: Words and Phrases. Legislative history is defined as the 
background and events leading to the enactment of a statute, including hearings, 
committee reports, and floor debates. 

Statutes: Legislature. There is a distinction between legislative history made 
contemporaneously with the passage of legislation and statements made subse- 
quently to the passage of legislation. 

Constitutional Law: Statutes: Special Legislation. The focus of the prohibition 
against special legislation is the prevention of legislation which arbitrarily benefits 
or grants special favors to a specific class. A legislative act constitutes special 
legislation if (1) it creates an arbitrary and unreasonable method of classification 
or (2) it creates a permanently closed class. 


Appeal from the District Court for Douglas County: Joun D. 


HartiGAaNn, Jr., Judge. Reversed and remanded with directions. 


K.C. Engdahl and Karisa D. Johnson, of Engdahl Johnson, 
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A. 


Thomas O. Mumgaard, Deputy Omaha City Attorney, and Jo 
Cavel for appellee. 


HEAVICAN, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 


McCormack, and MILLER-LERMAN, JJ. 


HEavican, C.J. 
INTRODUCTION 
Appellants Michelle Hug and Henstock, Inc. (collectively 


Hug), brought this action in the district court against appel- 
lee City of Omaha (City) contending that the City’s ordinance 
prohibiting smoking’ was unconstitutional. The district court 


' Omaha Mun. Code, ch. 12, art. VII, §§ 12-160 to 12-172 (2006). 


HUG v. CITY OF OMAHA 821 
Cite as 275 Neb. 820 


concluded the ordinance was constitutional. We reverse, and 
remand with directions. 


FACTS 

On June 20, 2006, the Omaha City Council voted to adopt 
an ordinance prohibiting smoking in most public places and 
places of employment within its city limits. Under the ordi- 
nance, certain facilities were exempted from the operation of 
the ordinance until May 14, 2011.* Those facilities included 
stand-alone bars, keno establishments which applied for their 
license on or before June 8, 2006, and horseracing simulcasting 
locations. Also exempted under the ordinance are tobacco retail 
outlets, defined under the ordinance to include establishments 
that sell not only tobacco products, but also “other products 
that are incidental to the tobacco sales.” Tobacco-only retail 
establishments are not regulated under the City’s ordinance. 

The City’s ordinance indicated that its intent was 

(1) to protect the public health and welfare by prohibit- 
ing smoking in public gathering places and places of 
employment; and (2) to guarantee the right of employees, 
residents, and visitors to breathe smoke free air, and to 
recognize that the need to breathe smoke free air shall 
have priority over the desire to smoke.? 

Hug owns the Marylebone, a bar located in the City. It is 
undisputed the Marylebone, which provides some food ser- 
vice, is covered by the prohibition against smoking and is not 
currently eligible for any of the exemptions provided under 
the ordinance. 

Hug filed suit against the City challenging the constitu- 
tionality of the ordinance. In particular, Hug argued that the 
exemptions provided under the ordinance amounted to special 
legislation under Neb. Const. art. II, § 18. 

The district court concluded that the ordinance was con- 
stitutional and dismissed Hug’s complaint. The district court 
noted that 


2 Td., § 12-165.1. 
3 Td., § 12-160. 
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[t]he classification drawn by the Ordinance is reasonably 
connected to the legitimate purpose of promoting the pub- 
lic health and is based on substantial differences between 
the regulated public gathering places and the temporarily 
exempted businesses. . . . Notwithstanding [Hug’s] asser- 
tions, the Ordinance is not arbitrary simply because it does 
not prohibit smoking in all places immediately. There is no 
permanently closed class. The class goes out of existence 
in 2011. It is a temporary classification. [The City] has also 
presented evidence that it is possible that other locations 
can join the class, thus increasing its size. 
In so finding, the district court relied upon exhibits 3 and 4, 
affidavits by Omaha City Council members James Suttle and 
Franklin Thompson detailing the reasoning behind the exemp- 
tions to the ordinance. Hug appeals. 


ASSIGNMENTS OF ERROR 

Hug assigns, renumbered, that the district court erred in (1) 
applying an equal protection standard of review rather than 
the special legislation standard when analyzing the ordinance 
under Neb. Const. art. I, § 18; (2) admitting exhibits 3 and 
4 into evidence; (3) failing to find that the ordinance did not 
violate Neb. Const. art. HI, § 18; (4) overruling Hug’s motion 
for summary judgment; and (5) granting the City’s motion for 
summary judgment. 


STANDARD OF REVIEW 

[1] Summary judgment is proper when the pleadings and 
evidence admitted at the hearing disclose no genuine issue 
regarding any material fact or the ultimate inferences that may 
be drawn from those facts and that the moving party is entitled 
to judgment as a matter of law.* 

[2] The constitutionality of an ordinance presents a question 
of law, in which an appellate court is obligated to reach a con- 
clusion independent of the decision reached by the trial court. 


4 Erickson vy. U-Haul Internat., 274 Neb. 236, 738 N.W.2d 453 (2007). 
5 Maxon vy. City of Grand Island, 273 Neb. 647, 731 N.W.2d 882 (2007). 
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ANALYSIS 

Hug’s primary contention on appeal is that the exemptions 
provided for by the ordinance are special legislation in viola- 
tion of the special privileges and immunities clause of Neb. 
Const. art. III, § 18, and that the district court erred in finding 
otherwise. In connection with this, Hug also argues that the 
district court erred in utilizing an equal protection, rather than 
special legislation, standard when conducting its analysis and 
in admitting the affidavits of Suttle and Thompson. We note 
that Hug is not asking this court to find the smoking ban itself 
unconstitutional, but, rather, is arguing only that the exemptions 
to the ban are unconstitutional. 

Before reaching the principal issue on appeal, however, we 
must address Hug’s arguments that the district court utilized an 
incorrect standard in analyzing her contention that the exemp- 
tions were special legislation and that the district court erred in 
admitting into evidence exhibits 3 and 4. 


Proper Standard Under Neb. Const. Art. IT, § 18. 

Hug first assigns that the district court incorrectly utilized 
an equal protection standard when conducting its analysis. Hug 
acknowledges that the district court, in its order, stated that it 
was using the special legislation standard. Hug argues, how- 
ever, it was evident that the court was actually employing an 
equal protection standard. 

Even assuming that Hug is correct that the standard actually 
applied by the district court was an equal protection standard 
and therefore incorrect, the primary issue presented by this 
appeal is a question of law. As a question of law, this court 
will conduct a de novo review of the claim that the ordinance 
is unconstitutional special legislation. In conducting such a 
review, this court will make its own independent determina- 
tion as to the ordinance’s constitutionality.° As such, the stan- 
dard utilized by the district court is of no consequence to our 
analysis. We need not further address Hug’s first assignment 
of error. 


© See id. 
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Admissibility of Exhibits 3 and 4. 

Hug next argues that exhibits 3 and 4, Suttle’s and Thompson’s 
affidavits, are inadmissible because the ordinance itself sets 
forth its purposes and no other evidence is necessary, or indeed 
relevant, to determine that purpose. In addition, Hug notes 
that “[t]he affidavits . . . contained statements regarding their 
personal concerns and state of mind when voting to enact 
[the] Ordinance” and that “[e]ven though both Thompson and 
Suttle are members of the Omaha City Council, their state- 
ments are merely reflective of their own concerns, and are not 
competent statements of the City Council’s purpose in enacting 
the Ordinance.” 

Generally, outside of the plain language used in legislation, 
a legislative body’s purpose or intent in enacting legislation 
is determined through an examination of the legislative his- 
tory of a particular enactment. And this court has previously 
considered legislative history when determining whether par- 
ticular enactments are unconstitutional as special legislation.’ 
However, we conclude that the affidavits in question do not 
qualify as legislative history. 

[3,4] Legislative history is defined as “[t]he background and 
events leading to the enactment of a statute, including hear- 
ings, committee reports, and floor debates.”’ We see a distinc- 
tion between legislative history made contemporaneously with 
the passage of legislation and statements made subsequently 
to the passage of legislation. In discussing the latter, the U.S. 


7 Brief for appellants at 22 (emphasis in original). 


8 Le v. Lautrup, 271 Neb. 931, 716 N.W.2d 713 (2006); Gourley ex rel. 
Gourley y. Nebraska Methodist Health Sys., 265 Neb. 918, 663 N.W.2d 43 
(2003); Bergan Mercy Health Sys. v. Haven, 260 Neb. 846, 620 N.W.2d 
339 (2000); Big John’s Billiards v. Balka, 260 Neb. 702, 619 N.W.2d 444 
(2000); Pfizer v. Lancaster Cty. Bd. of Equal., 260 Neb. 265, 616 N.W.2d 
326 (2000). 


° Black’s Law Dictionary 919 (8th ed. 2004). 
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Supreme Court has noted that “postenactment views ‘form a 
hazardous basis for inferring the intent’ behind a statute.”!° 

The record in this case clearly establishes that the ordinance 
was passed on June 20, 2006, but the affidavits in question 
were not made until early September. The affidavits were not 
made contemporaneously with the enactment of the ordinance, 
and instead are “postenactment views” referred to by the U.S. 
Supreme Court. 

In addition to the concerns we have regarding the timing of 
the statements in question, we also note that, as argued by Hug, 
the affidavits in question reflect the viewpoints of Suttle and 
Thompson, and not of the entire Omaha City Council. “‘[O]ne 
member of a legislature which passes a law is not competent 
to testify regarding the intent of the legislature in passing 
that law.’””!! 

Because the affidavits were made subsequently to the passage 
of the ordinance, and because they reflect the viewpoints of just 
two of the seven members of the Omaha City Council, we con- 
clude that the district court erred in receiving exhibits 3 and 4. 


Is Ordinance Unconstitutional Special Legislation in 
Violation of Neb. Const. Art. IIT, § 18? 

In her third assignment of error, Hug argues that the district 
court erred in concluding the exemptions to the City’s ordi- 
nance were not unconstitutional special legislation. The enact- 
ment of special legislation is prohibited by Neb. Const. art. III, 
§ 18, which provides in relevant part that 

[t]he Legislature shall not pass local or special laws in 
any of the following cases, that is to say: 


10 United States v. Monsanto, 491 U.S. 600, 610, 109 S. Ct. 2657, 105 L. Ed. 
2d 512 (1989) (quoting United States v. Price, 361 U.S. 304, 80 S. Ct. 326, 
4 L. Ed. 2d 334 (1960)). See, also, Seven Islands Land Co. v. Maine Land 
Use Reg., 450 A.2d 475 (Me. 1982). 


"Picture Rocks Fire Dist. v. Pima County, 152 Ariz. 442, 444, 733 P.2d 
639, 641 (Ariz. App. 1986), disapproved on other grounds, Republic Inv. 
Fund I v. Town of Surprise, 166 Ariz. 143, 800 P.2d 1251 (1990). See, 
also, O’Loughlin v. W.C.A.B., 222 Cal. App. 3d 1518, 272 Cal. Rptr. 499 
(1990). 
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Granting to any corporation, association, or individual 
any special or exclusive privileges, immunity, or franchise 
whatever .... In all other cases where a general law can 
be made applicable, no special law shall be enacted. 

[5] The focus of the prohibition against special legislation is 
the prevention of legislation which arbitrarily benefits or grants 
“special favors” to a specific class. A legislative act constitutes 
special legislation if (1) it creates an arbitrary and unreason- 
able method of classification or (2) it creates a permanently 
closed class." 

When the Legislature confers privileges on a class arbitrarily 
selected from a large number of persons standing in the same 
relation to the privileges, without reasonable distinction or sub- 
stantial difference, then the statute in question has resulted in 
the kind of improper discrimination prohibited by the Nebraska 
Constitution.'? Classifications for the purpose of legislation 
must be real and not illusive; they cannot be based on distinc- 
tions without a substantial difference.'* 

Special legislation analysis is similar to an equal protection 
analysis, and often the two are discussed together because, at 
times, both issues can be decided on the same facts.’ As a 
result, language normally applied to an equal protection analy- 
sis is sometimes used to help explain the reasoning employed 
under a special legislation analysis.'° But the focus of each test 
is different. The analysis under a special legislation inquiry 
focuses on the Legislature’s purpose in creating the class and 
asks if there is a substantial difference of circumstances to sug- 
gest the expediency of diverse legislation. This is different from 
an equal protection analysis under which the state interest in 
legislation is compared to the statutory means selected by the 
Legislature to accomplish that purpose.'’ 


> Le v. Lautrup, supra note 8. 
B Td. 
Ms Td. 
S Td. 
16 Td. 
" Td. 
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As noted, in this case, we are asked to determine whether 
the exemptions to the City’s smoking ban, and not the smok- 
ing ban itself, are special legislation. In making such deter- 
mination, we focus our inquiry on the City’s purpose behind 
exempting certain entities and decide whether there is a sub- 
stantial difference of circumstances between exempted and 
nonexempted facilities which would suggest the expediency of 
diverse legislation. 

In determining the City’s purpose in enacting the ordinance, 
we do not consider the reasoning set forth in exhibits 3 and 
4. Instead, we focus our attention upon the purpose in the 
ordinance itself: the prohibition of smoking in public gather- 
ing places and in places of employment in order to protect the 
public health and welfare and to guarantee the right to breathe 
smoke-free air. 

The challenged exemptions to the ordinance include stand- 
alone bars, keno establishments, horseracing simulcasting loca- 
tions, and tobacco retail outlets. The stated purpose of the 
ordinance is to recognize the right of everyone to breathe 
smoke-free air in order to protect the public health and welfare. 
Nothing in the ordinance’s stated purpose would explain why 
employees of the exempted facilities or members of the public 
who wish to patronize those establishments are not entitled to 
breathe smoke-free air or to have their health and welfare pro- 
tected. Nor does the City offer any other admissible evidence 
which might support this distinction. We determine that on the 
record before us, there is no “substantial difference of circum- 
stances to suggest the expediency of diverse legislation.”'® As 
such, we conclude that the district court erred in finding the 
exemptions to the ordinance were not special legislation. We 
do not hold that similar exemptions could not be constitution- 
ally justified—just that, given the record in this instance, the 
exemptions in this particular case are not. 

Because we conclude that the exemptions to the City’s 
ordinance “create[] an arbitrary and unreasonable method of 
classification,”'? we need not address whether the exemptions 


'8 Le v. Lautrup, supra note 8, 271 Neb. at 941, 716 N.W.2d at 722. 
19 Td. 
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also create one or more permanently closed classes. We also 
consider, but reject on this record, the City’s contention that it 
is per mitted to enact its smoking ban in phases. 

As an additional matter, we note that Omaha Mun. Code, ch. 
12, art. VIII, § 12-172, provides: 

If any provision, clause, sentence, or paragraph of this 
Article or the application thereof to any person or cir- 
cumstances shall be held invalid, that invalidity shall not 
affect the other provisions of this Article which can be 
given effect without the invalid provision or application, 
and to this end the provisions of this Article are declared 
to be severable. 
We conclude that pursuant to this section the exemptions to 
the ordinance set forth in Omaha Mun. Code, ch. 12, art. VIII, 
§ 12-165.1, are severable from the remainder of the ordi- 
nance, and the remaining provisions continue to have full force 
and effect. 

Because the district court erred in finding that the exemp- 
tions to the ordinance were not special legislation, we also con- 
clude that the district court erred in granting the City’s motion 
for summary judgment while denying Hug’s motion. 


CONCLUSION 

The district court erred in admitting exhibits 3 and 4. 
Moreover, because there is no “substantial difference of cir- 
cumstances to suggest the expediency of diverse legislation,” 
we conclude that the exemptions set forth in the ordinance are 
special legislation. We therefore conclude that the district court 
also erred in finding the exemptions to be constitutional, and in 
granting the City’s motion for summary judgment and denying 
Hug’s motion. We reverse the judgment of the district court and 
remand the cause with directions to enter judgment consistent 
with this opinion. 

REVERSED AND REMANDED WITH DIRECTIONS. 

ConnoLLY, J., concurring. 

I concur in the majority’s opinion. I write separately to 
emphasize that the fundamental purpose of the prohibition 
against special legislation is to prevent the enactment of laws 
bestowing economic favors on preferred groups or classes. 
Here, the City created exemptions bestowing economic favors 
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on specific types of businesses: tobacco-only retail outlets, 
keno establishments, stand-alone bars providing limited food 
service, and horseracing operations. 

The Constitution requires uniformity of laws: 

“Uniformity [of laws] is required in order to prevent 
granting to any person, or class of persons, the privileges 
or immunities which do not belong to all persons. . . . It is 
because the legislative process lacks the safeguards of due 
process and the tradition of impartiality which restrain the 
courts from using their powers to dispense special favors 
that such constitutional prohibitions against special legis- 
lation were enacted.”! 

So, it has fallen on the courts to ensure that the citizens of 
this state can compete on a level playing field. In setting the 
boundaries of the field, we have specifically held that the “test 
of validity under the special legislation prohibition is more 
stringent than the traditional rational basis test” under the Equal 
Protection Clause.? An equal protection challenge requires a 
plaintiff to show that an economic classification is irrational 
or wholly irrelevant to the legislative objective.* In contrast, a 
special legislation challenge is satisfied if an economic classi- 
fication does not bear a reasonable and substantial relation to 
the legislative objective.* 

For example, this court has twice upheld legislation impos- 
ing a cap on damages a claimant can recover from health care 
professionals in medical malpractice actions.° This cap on dam- 
ages was not available to other tort-feasors, but it was intended 
to benefit the public generally—not practitioners—by making 
medical services more affordable. The rising cost of malpractice 


' Gourley v. Nebraska Methodist Health Sys., 265 Neb. 918, 938, 663 N.W.2d 
43, 65 (2003), quoting Haman v. Marsh, 237 Neb. 699, 467 N.W.2d 836 
(1991). See, also, Cox v. State, 134 Neb. 751, 279 N.W. 482 (1938). 

> Haman, supra note 1, 237 Neb. at 713, 467 N.W.2d at 847. 

3 See, e.g., Citizens for Eq. Ed. v. Lyons-Decatur Sch. Dist., 274 Neb. 278, 
739 N.W.2d 742 (2007). 

4 See Haman, supra note 1. 


> See, Gourley, supra note 1; Prendergast v. Nelson, 199 Neb. 97, 256 N.W.2d 
657 (1977). 
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insurance and the resulting burden on the public created by med- 
ical practitioners passing on this cost or dropping malpractice 
coverage made this class of tort-feasors substantially different. 
And the Legislature could justifiably conclude that there were 
substantial reasons for protecting medical practitioners.° 

In contrast, we have struck down an economic benefit 
bestowed upon a class when the benefit was not substantially 
tied to a legitimate public purpose. In Haman v. Marsh,’ the 
Legislature authorized the Nebraska Department of Banking 
and Finance to guarantee deposits in industrial loan companies 
that had filed for bankruptcy or were in receivership. Only three 
companies satisfied the criteria for deposit insurance, so only 
depositors in those companies received the economic benefit. 
The legislation was enacted in response to the collapse of an 
industrial loan company and the resulting loss of assets by 
the private guaranty corporation established to insure deposits. 
The bill’s purported purpose was to instill public confidence 
in the Legislature’s financial institutions. We concluded, how- 
ever, that the Legislature enacted the economic benefit clearly 
for depositors in three companies. We further decided that the 
economic benefit was not reasonably and substantially related 
to the act’s stated purpose—instilling confidence in the state’s 
financial institutions. We reasoned that payments to this class 
of depositors was more likely to instill fear that the state 
would make payments for every private injury, thereby caus- 
ing the state’s economic bankruptcy or economic suffocation 
through taxation.*® 

These cases show that for an economic benefit to a class to 
be upheld, three tests must be satisfied: (1) There must be a 
valid public purpose supporting the distinctive treatment; (2) 
the situation or characteristics of the class must be real and sub- 
stantially different from other subjects of like general character; 
and (3) the distinctive treatment must bear a reasonable and 
substantial relation to the legitimate objectives and purposes of 


® See Gourley, supra note 1. 
7 Haman, supra note 1. 
8 Td. 
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the legislation.? The essential inquiry is whether the things or 
persons classified by the act form by themselves a proper and 
legitimate class relative to the act’s purpose.'° 

Here, Omaha’s smoking ban ordinance does not state the 
City’s purpose for exempting stand-alone bars, keno establish- 
ments, horseracing operations, and tobacco retail outlets. But 
common sense dictates that exempted businesses will receive a 
significant economic benefit because smokers are more likely 
to patronize exempt businesses over those subject to the ban. 
The City may have intended to protect businesses more heavily 
dependent upon smokers until they could create other accom- 
modations for their customers. But such purposes cannot save 
the exemptions from a special legislation challenge because the 
City would still fail to satisfy any of the criteria for creating a 
valid class economic benefit. 

The ordinance does not state, nor does the City argue, that 
protecting the revenues of the exempt businesses and horse- 
racing operations was intended to serve a public purpose. The 
ordinance’s only stated purposes are to protect public health 
and the rights of citizens to breathe smoke-free air. Nor can the 
City show that the exempt businesses and horseracing opera- 
tions have a real and substantial difference from businesses 
with like general characteristics that are subject to the ban. For 
example, other recreation or leisure businesses such as bowl- 
ing alleys are also economically burdened by smoking bans,!! 
but they are not exempt from the ban. Similarly, a stand-alone 
bar that provides full food service is subject to the ban, while 
a stand-alone bar that provides only limited food service is 
exempt. But most important, the City cannot satisfy the essen- 
tial inquiry: whether the exemption’s economic benefit bears 
a reasonable and substantial relationship to its stated purpose 
of protecting public health and the rights of citizens to breathe 
smoke-free air. 


° See, Gourley, supra note 1; Haman, supra note 1. 

'0 Gourley, supra note 1; Haman, supra note 1; State ex rel. Douglas v. Marsh, 
207 Neb. 598, 300 N.W.2d 181 (1980). 

'l See, e.g., EIC v. Tacoma-Pierce County Health Dept., 153 Wash. 2d 657, 
105 P.3d 985 (2005). 
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The City’s purpose was not to separate smokers and non- 
smokers, nor to limit smoking in public places to designated 
smoking establishments. Instead, the City’s ultimate goal or 
purpose is to ban smoking in public gathering places and 
places of employment, and to guarantee the right of employees, 
residents, and visitors to breathe smoke-free air. Under the ordi- 
nance, these businesses and horseracing operators have only a 
time-limited exemption. The exemption can only be explained 
as an economic benefit to offset the ban’s financial impact for 
a limited class of businesses and horseracing operations. This 
benefit does not promote or have a substantial relation to the 
City’s legislative purpose of protecting public health and citi- 
zens’ right to breathe smoke-free air. 

To sum up, the City’s exemptions have sucked the air out of 
an otherwise constitutional ordinance. 


WILLIAM JAcoB SITz, APPELLANT AND CROSS-APPELLEE, V. 
ELLEN KATHERINE SITZ, APPELLEE AND CROSS-APPELLANT. 
749 N.W.2d 470 


Filed May 30, 2008. No. S-07-395. 


1. Divorce: Child Custody: Child Support: Property Division: Alimony: 
Attorney Fees: Appeal and Error. In an action for the dissolution of marriage, 
an appellate court reviews de novo on the record the trial court’s determinations 
of custody, child support, property division, alimony, and attorney fees; these 
determinations, however, are initially entrusted to the trial court’s discretion and 
will normally be affirmed absent an abuse of that discretion. 

2. Judgments: Words and Phrases. An abuse of discretion occurs when a trial 
court’s decision is based upon reasons that are untenable or unreasonable or if its 
action is clearly against justice or conscience, reason, and evidence. 

3. Property Division. Under Neb. Rev. Stat. § 42-365 (Reissue 2004), the equitable 
division of property is a three-step process. The first step is to classify the par- 
ties’ property as marital or nonmarital. The second step is to value the marital 
assets and liabilities of the parties. The third step is to calculate and divide the 
net marital estate between the parties in accordance with the principles contained 
in § 42-365. 

4. Divorce: Property Division. As a general rule, all property accumulated and 
acquired by either spouse during the marriage is part of the marital estate, unless it 
falls within an exception to the general rule. 
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5. Alimony: Appeal and Error. In reviewing an alimony award, an appellate court 
does not determine whether it would have awarded the same amount of alimony 
as did the trial court, but whether the trial court’s award is untenable such as to 
deprive a party of a substantial right or just result. 

6. Alimony. In determining whether alimony should be awarded, in what amount, 
and over what period of time, the ultimate criterion is one of reasonableness. 

7. Divorce: Attorney Fees: Appeal and Error. In an action for dissolution of mar- 
riage, the award of attorney fees is discretionary with the trial court, is reviewed de 
novo on the record, and will be affirmed in the absence of an abuse of discretion. 

8. Attorney Fees. The award of attorney fees depends on multiple factors that include 
the nature of the case, the services performed and results obtained, the earning 
capacity of the parties, the length of time required for preparation and presentation 
of the case, customary charges of the bar, and general equities of the case. 


Appeal from the District Court for Loup County: Karin L. 
Noakes, Judge. Affirmed. 


Barry D. Geweke, of Stowell, Kruml, Geweke & Cullers, 
P.C., L.L.O., for appellant. 


Cheryl C. Guggenmos, of Guggenmos & Peterson, for 
appellee. 


HEAVICAN, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCormack, and MILLER-LERMAN, JJ. 


WRIGHT, J. 
NATURE OF CASE 
After 10 years of marriage, William Jacob Sitz sought a dis- 
solution of his marriage to Ellen Katherine Sitz and a division 
of the marital property. William and Ellen had a premarital 
agreement, and this appeal concerns the effect of such agree- 
ment upon the division of the property. 


SCOPE OF REVIEW 

[1,2] In an action for the dissolution of marriage, an appellate 
court reviews de novo on the record the trial court’s determi- 
nations of custody, child support, property division, alimony, 
and attorney fees; these determinations, however, are initially 
entrusted to the trial court’s discretion and will normally be 
affirmed absent an abuse of that discretion. Zahl v. Zahl, 273 
Neb. 1043, 736 N.W.2d 365 (2007). An abuse of discretion 
occurs when a trial court’s decision is based upon reasons that 
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are untenable or unreasonable or if its action is clearly against 
justice or conscience, reason, and evidence. Id. 


FACTS 

The premarital agreement stated that William and Ellen 
wanted to “set apart” the property that was accumulated by 
each of them prior to their marriage. The parties disclaimed 
any right of inheritance or any interest in the property of the 
other that was accumulated prior to the marriage. Each party 
represented that they had made full disclosure of all property 
they currently held. The agreement provided that property then 
held in the individual names of each party would remain their 
sole and separate property. The agreement, which was offered at 
trial, contained attachments that purportedly listed the property 
of the parties at the time of the marriage. 

William and Ellen married on June 3, 1995. This was a 
second marriage for both, and no children were born of the 
marriage. Thereafter, William remained employed selling ani- 
mal health supplies and Ellen continued to work as a family 
counselor. In November 2001, Ellen and a colleague opened 
their own business, Sandhills Center for Services, Inc. (Sandhills 
Services). An exhibit that purported to compare the parties’ 
W-2 income showed that in 2005, Ellen earned $30,146 and 
William earned $122,242. The 2005 end-of-year balance sheet 
of Sandhills Services indicated that the business had a negative 
equity of $31,551. 

At trial, Ellen claimed that the premarital agreement was 
not enforceable because it did not disclose the ranch owned 
by William, a Pfizer annuity, and a property settlement debt to 
William’s first wife. The trial court found that even if William’s 
property statement did not disclose ownership of the ranch, there 
was no doubt that Ellen was aware William owned the ranch. 
The court also concluded there was no evidence to suggest that 
Ellen would have refused to sign the agreement had she known 
the ranch was to be considered premarital property. 

At the time of the marriage, William had a Pfizer annuity 
with a vested accrued monthly benefit of $1,269 that would 
commence when he turned age 65. William stated he was 
not aware of the annuity when the premarital agreement was 


SITZ v. SITZ 835 
Cite as 275 Neb. 832 


executed. The property settlement debt from William’s previ- 
ous marriage was approximately $33,750, which the trial court 
found to be a relatively small percentage of his premarital 
estate. Although the Pfizer annuity and the property settlement 
debt owed by William were not disclosed in the agreement, the 
court determined that the nondisclosure of these facts did not 
result in the agreement’s being unenforceable. 

The trial court awarded the ranch to William subject to all 
encumbrances. The court concluded that Ellen was not entitled 
to a share of the increased value of the ranch because it was 
premarital property and there was no evidence that her con- 
tributions to managing and operating the ranch resulted in an 
increased value. 

Evidence was presented concerning improvements to the 
ranch that were made with assets earned through the effort of 
both parties during the marriage. The improvements were val- 
ued at approximately $32,500, and the trial court awarded Ellen 
a percentage of these improvements. 

The trial court determined that the $1,269 monthly benefit 
from the Pfizer annuity was premarital property. However, dur- 
ing the marriage, William earned an additional monthly benefit 
of $2,549. The court awarded Ellen one-half of the benefit earned 
during the marriage ($1,274 per month) to begin when William 
turned 65. William was ordered to prepare a qualified domestic 
relations order to effectuate the above transfer of the annuity. 

A Pfizer savings plan was included in William’s property 
statement attached to the premarital agreement. The approxi- 
mate value of the savings plan on the date of the marriage was 
$28,631. The trial court awarded William this amount and the 
interest on such amount as premarital property. Because the 
court had no evidence as to earnings on the investment, the 
court applied a rate of return of 6 percent per year and deter- 
mined that the approximate earnings on that investment during 
the marriage were $52,563. The value of the savings plan as of 
December 1, 2005, was $371,817. 

The record showed that during the marriage, contributions to 
the Pfizer savings plan were made by William’s employer and 
through deductions from his paychecks. The trial court held that 
earnings and benefits earned through employment were marital 
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property. It deducted the above-described $52,563 to obtain the 
marital value of the savings plan, which the court found was 
$319,254. Ellen was awarded $159,627, or one-half the net 
value of the savings plan. William was ordered to prepare a 
qualified domestic relations order to reflect that division. 

The other assets divided between the parties are not at issue, 
except for a Dodge truck. The parties were ordered to pay their 
individual debts incurred since December 1, 2005. Each party 
was ordered to indemnify and hold harmless the other party for 
such liabilities and all debts encumbering property received by 
each party. 

William was ordered to pay $13,939 to the clerk of the court 
as a property settlement, to be payable to Ellen at $583 per 
month commencing on the first of each month beginning May 
1, 2007, until paid. The trial court ordered William to pay ali- 
mony of $750 per month commencing May | for a period of 24 
months. The alimony would terminate upon the death of either 
party or Ellen’s remarriage. William was ordered to pay $5,000 
in costs within 120 days of the entry of the decree, as well as 
$5,000 of Ellen’s attorney fees in addition to any temporary 
allowance of such fees taxed as additional costs. 


ASSIGNMENTS OF ERROR 

William claims the trial court erred (1) in awarding Ellen 
$159,627 of his Pfizer savings plan, (2) in awarding her a por- 
tion of his Pfizer annuity, (3) in finding that Ellen was entitled 
to one-half the value of the improvements to the ranch, (4) in 
finding that Sandhills Services had a “negative marital value” 
for purposes of asset division, (5) in ordering William to pay a 
property settlement judgment of $13,939, (6) in ordering him 
to pay $750 per month in alimony for 24 months, and (7) in 
ordering him to pay $5,000 of Ellen’s attorney fees. 

Ellen cross-appeals, claiming the trial court erred in fail- 
ing to consider William’s use of marital funds to pay his first 
wife a $33,750 property settlement award as a credit to Ellen’s 
marital assets. 

ANALYSIS 

[3] There are two principal issues for our resolution: What 

assets should the trial court have treated as marital property, 
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and did the court make a fair and equitable division of the 
marital property? Under Neb. Rev. Stat. § 42-365 (Reissue 
2004), the equitable division of property is a three-step process. 
The first step is to classify the parties’ property as marital or 
nonmarital. The second step is to value the marital assets and 
liabilities of the parties. The third step is to calculate and divide 
the net marital estate between the parties in accordance with the 
principles contained in § 42-365. Millatmal v. Millatmal, 272 
Neb. 452, 723 N.W.2d 79 (2006). In the case at bar, the value 
of the assets is not in dispute. 


DIvIsION OF PFIZER SAVINGS PLAN 

William asserts that the intent of the premarital agreement 
was that Ellen would not share in the benefits of his Pfizer 
savings plan. He argues that because the savings plan was 
described in the premarital agreement and because the Uniform 
Premarital Agreement Act describes “property” as an interest, 
present or future in real or personal property, including income 
and earnings, all increases in value of the Pfizer savings plan 
should not be considered marital property. See Unif. Premarital 
Agreement Act, 9C U.L.A. 39 (2001). We disagree. 

The definition of “property” in the Uniform Premarital 
Agreement Act is simply a definition of the term as it is used 
in the act. However, that definition was not incorporated into 
the parties’ premarital agreement. The premarital agreement 
stated that the parties agreed to disclaim any right to or interest 
in property accumulated “prior to” the marriage. The agree- 
ment said nothing about property acquired during the marriage, 
and the record reflects that the parties combined their incomes 
in a joint account and acted as if both parties had a right to 
the money. 

[4] As a general rule, all property accumulated and acquired 
by either spouse during the marriage is part of the marital 
estate, unless it falls within an exception to the general rule. 
Davidson v. Davidson, 254 Neb. 656, 578 N.W.2d 848 (1998). 
William’s contributions to the savings plan were made with 
deductions from his Pfizer paycheck, which was marital prop- 
erty. Accordingly, the contributions to the savings plan made 
during the marriage and the returns earned during the marriage 
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were subject to division by the trial court. Thus, because the 
court merely awarded Ellen one-half of the benefits earned dur- 
ing the parties’ marriage, we find no abuse of discretion. 


DIvISION OF PFIZER ANNUITY 

William argues that the trial court erred in awarding Ellen 
a portion of the Pfizer annuity. He again relies upon his inter- 
pretation of the word “property” in the premarital agreement 
as meaning present or future property and argues that the 
annuity was his property at the time of the marriage and that 
any increase in value during the marriage should be his sole 
property. As pointed out above, the premarital agreement did 
not allow each party to keep the benefits earned through his or 
her employment during the marriage. Therefore, the general rule 
regarding the division of retirement plans applies. 

Pursuant to Neb. Rev. Stat. § 42-366(8) (Reissue 2004), 
retirement plans are to be included in the marital estate. In the 
case at bar, the marital estate included only that portion of the 
pension plan earned during the marriage. (The amount of the 
pension plan that was earned prior to the marriage was set aside 
to William.) William earned an additional $2,549 in monthly 
benefits through his employment during the marriage, and this 
money was subject to division by the trial court in accordance 
with the same principles applied to the savings plan because it 
was marital property. The court awarded one-half of the addi- 
tional $2,549 to Ellen. The court’s division of this benefit was 
not an abuse of discretion. 


VALUE OF IMPROVEMENTS MADE TO RANCH 

William argues that the trial court erred in finding that Ellen 
was entitled to one-half the value of the well that was added to 
the ranch and one-third of the value of the improvements made 
to the home located on the ranch. He claims that because Ellen 
did not contribute any of her earnings toward these improve- 
ments to the ranch, she should not share in the value of the 
improvements to his premarital property. These improvements 
were paid for with funds earned during the course of the mar- 
riage and were therefore marital property that was subject to 
division. Ellen made no claim to the increase in value of the 
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ranch as a whole, and we cannot say that the trial court abused 
its discretion in making this small award regarding improve- 
ments to the ranch. 

Evidence at trial showed that the ranch was worth approxi- 
mately $332,000 in June 1993, and in December 2005, the value 
had increased to $800,000. Ellen did not seek a share of the 
increase in this value because it was basically an increase in the 
value of the land. She did, however, seek a share of the value 
of the improvements placed on the property during the marriage 
that were paid for with funds out of the parties’ joint checking 
account. Included in these improvements were the cost of a 
new well at $10,000 and improvements to the home of $22,500, 
which included new carpet, linoleum, curtains, wallpaper, inte- 
rior paint, a patio door, a bay window, a front door, a lower door, 
bathroom tile, kitchen cabinets, a deck, underground sprinklers, 
and landscaping. It was admitted at trial that the joint check- 
ing account was used to pay for these improvements and other 
assets, including a boat and trailer, an International tractor and 
dual loader, a Honda all-terrain vehicle, an antique John Deere 
tractor, a Harley-Davidson motorcycle, and a John Deere riding 
mower. The trial court did not abuse its discretion in awarding 
part of the value of the improvements to Ellen. 


VALUATION OF SANDHILLS SERVICES 
William argues that the trial court erred in finding that 
Sandhills Services had a “negative marital value” for purposes 
of the property division. The business was marital property, and 
the court did not abuse its discretion in considering the negative 
value of the property in making its distribution of marital assets 
between the parties. At trial, Ellen produced a balance sheet for 
Sandhills Services that showed a negative total equity of $31,551. 
This negative value was obtained from the corporation’s accoun- 
tant, who had been subpoenaed to testify. There was no evidence 
as to an alternate value for the corporation, and accordingly, the 

court used that as the value of this marital asset. 


GENERAL PROPERTY DIVISION 
William claims that the trial court erred in awarding the prop- 
erty settlement judgment of $13,939 to Ellen, because the court 
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included the value of improvements to the ranch at $32,500 
and the negative value for Sandhills Services of $15,776, which 
we have decided above. William contends an additional error 
occurred when the court included the value of a 1996 Dodge 
Ram truck in dividing the marital estate. He claims that because 
the ranch purchased the truck, the truck should not be included 
as part of the marital estate. 

However, the record reflects that Ellen assisted William in 
the operation of the ranch and that the parties’ shared in the 
ranch’s profits or losses. Accordingly, because the truck was 
purchased with money that otherwise would have been distrib- 
uted to the parties through profits, it was within the trial court’s 
discretion to consider the truck property acquired with marital 
assets and subject to the division of the marital estate. 


ALIMONY 

[5,6] William argues that the trial court erred in ordering him 
to pay $750 per month in alimony for 24 months. This argu- 
ment has no merit. In reviewing an alimony award, an appellate 
court does not determine whether it would have awarded the 
same amount of alimony as did the trial court, but whether the 
trial court’s award is untenable such as to deprive a party of a 
substantial right or just result. Millatmal v. Millatmal, 272 Neb. 
452, 723 N.W.2d 79 (2006). In determining whether alimony 
should be awarded, in what amount, and over what period of 
time, the ultimate criterion is one of reasonableness. Jd. 

The record reflects that in 2005, Ellen earned $30,146 while 
William earned $122,242. Ellen had moved from Kearney, 
Nebraska, to Loup County to live on the ranch. She invested 
time in assisting with the ranch and supporting William’s career. 
The substantial disparity in the parties’ income, combined with 
the support Ellen provided to the ranch and William’s career, 
demonstrate that the trial court’s award of alimony was reason- 
able under the circumstances. 


ATTORNEY FEES 
[7,8] William argues that the trial court abused its discretion 
in awarding Ellen attorney fees. In an action for dissolution 
of marriage, the award of attorney fees is discretionary with 
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the trial court, is reviewed de novo on the record, and will 
be affirmed in the absence of an abuse of discretion. Gress v. 
Gress, 271 Neb. 122, 710 N.W.2d 318 (2006). The award of 
attorney fees depends on multiple factors that include the nature 
of the case, the services performed and results obtained, the 
earning capacity of the parties, the length of time required for 
preparation and presentation of the case, customary charges of 
the bar, and general equities of the case. Jd. We conclude the 
trial court did not abuse its discretion in ordering William to 
pay $5,000 in attorney fees. 


Cross-APPEAL 

Ellen assigns on cross-appeal that the trial court erred in 
failing to credit her for William’s premarital debt paid with 
marital funds. She asserts that although she brought debt into 
the marriage and that that debt was paid with marital funds, her 
debt was disclosed in the premarital agreement, thereby making 
payment of her premarital debt with marital funds significantly 
different than the payment of William’s premarital debt. 

Both parties had premarital liabilities that were paid from 
marital funds. The record shows that the trial court excluded 
all premarital debt from its calculations, regardless of the par- 
ties’ disclosure. We conclude that the trial court did not abuse 
its discretion in not allowing Ellen to receive a credit in the 
amount of the marital funds used by William to pay his undis- 
closed premarital debt. 


CONCLUSION 
Finding no merit to the errors assigned on appeal and cross- 
appeal, we affirm the judgment of the district court dissolving 
the marriage, dividing the property between the parties, and 
awarding alimony and attorney fees. 
AFFIRMED. 
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STATE OF FLORIDA EX REL. DEPARTMENT OF INSURANCE OF THE 
STATE OF FLORIDA, RECEIVER FOR UNITED SOUTHERN ASSURANCE 
CoMPANY, A FLORIDA CORPORATION AUTHORIZED TO TRANSACT 
AN INSURANCE BUSINESS IN FLORIDA, APPELLEE, V. 
COUNTRYWIDE TRUCK INSURANCE AGENCY, INC., 

A FLORIDA CORPORATION, APPELLEE, AND 
COUNTRYWIDE INSURANCE AGENCY, INC., 

A NEBRASKA CORPORATION, AND 
Davip L. FULKERSON, APPELLANTS. 

749 N.W.2d 894 


Filed June 6, 2008. No. S-06-1220. 


1. Directed Verdict: Appeal and Error. In reviewing a trial court’s ruling on a 
motion for directed verdict, an appellate court must treat the motion as an admis- 
sion of the truth of all competent evidence submitted on behalf of the party 
against whom the motion is directed; such being the case, the party against whom 
the motion is directed is entitled to have every controverted fact resolved in its 
favor and to have the benefit of every inference which can reasonably be deduced 
from the evidence. 

2. Conveyances: Fraud. The question whether a transfer of property was made with 
intent to defraud creditors is a question of fact. 

3. Debtors and Creditors: Conveyances: Fraud: Proof. The burden is upon the 
creditor to prove by clear and convincing evidence that fraud existed in a ques- 
tioned transaction. 

4. Evidence: Proof: Words and Phrases. Clear and convincing evidence is that 
amount of evidence which produces in the trier of fact a firm belief or conviction 
about the existence of a fact to be proved. 


Appeal from the District Court for Douglas County: PETER C. 
BaTAILLON, Judge. Reversed and vacated, and cause remanded 
for further proceedings. 


William E. Gast and Michael D. McClellan, of Gast & 
McClellan, for appellants. 


Robert F. Craig and Jenna B. Taub, of Robert F. Craig, P.C., 
for appellee State of Florida ex rel. Department of Insurance of 
the State of Florida. 


HEAVICAN, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCormack, and MILLER-LERMAN, JJ. 
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WRIGHT, J. 

NATURE OF CASE 

The State of Florida (Florida), on the relation of the 
Department of Insurance of the State of Florida, as the receiver 
of United Southern Assurance Company (USAC), an insol- 
vent insurance company, brought suit against Countrywide 
Truck Insurance Agency, Inc. (Truck); Countrywide Insurance 
Agency, Inc. (Agency); and David L. Fulkerson to recover 
money Truck allegedly owed USAC. Florida alleged that 
Agency was the “alter ego” of Truck and that Fulkerson was 
the operator, director, and “controlling person” of both Truck 
and Agency. Florida sought relief collectively against Truck, 
Agency, and Fulkerson. 

At the conclusion of trial, the district court sustained 
Florida’s motion for a directed verdict, finding Truck, Agency, 
and Fulkerson jointly and severally liable for fraudulently 
transferring $2,235,361.95 from Truck to Agency. Agency and 
Fulkerson appeal, asserting that the uncontroverted evidence 
shows that no such transfer occurred. The issue is whether the 
court erred in directing a verdict in favor of Florida. 


SCOPE OF REVIEW 

[1] In reviewing a trial court’s ruling on a motion for directed 
verdict, an appellate court must treat the motion as an admis- 
sion of the truth of all competent evidence submitted on behalf 
of the party against whom the motion is directed; such being the 
case, the party against whom the motion is directed is entitled 
to have every controverted fact resolved in its favor and to have 
the benefit of every inference which can reasonably be deduced 
from the evidence. LeRette v. American Med. Security, 270 Neb. 
545, 705 N.W.2d 41 (2005). 


FACTS 
In 1989, USAC and Truck entered into a “General Agency 
Agreement,” pursuant to which Truck functioned as an insur- 
ance agent on behalf of USAC in Nebraska and numerous other 
states. Truck collected premiums for insurance products provided 
by USAC. Truck’s principal office was in Omaha, Nebraska. 
Fulkerson managed Truck, functioned as its president, and 
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was one of the five directors of the corporation. USAC was an 
insurance company that wrote and issued policies of insurance 
to truckdrivers. USAC and Truck were Florida corporations. 
USAC was regulated by the Florida Department of Insurance 
(the FDI) and owned Truck. 

Truck collected monthly premiums from its insureds. Before 
procuring insurance, it would collect 2.4 times the amount of 
the monthly premium from the insured and place that amount 
in a customer deposit account. Each month, the insured paid the 
monthly premium into the customer deposit account and Truck 
withdrew the monthly premium as it came due. This procedure 
left an amount equal to 2.4 times the monthly premium in the 
customer deposit account. If an insured was late in paying 
the monthly premium, Truck used the funds in the customer 
deposit account to procure insurance on behalf of the insured. 
Because many insureds were out on the road and were not able 
to pay the monthly premiums on time, this process prevented 
gaps in coverage. The process continued until either the insured 
or Truck canceled the policy. Once the policy was canceled, 
any money belonging to the insured in the customer deposit 
account was returned. 

Truck used this process to collect premiums and procure 
insurance for its customers from USAC. Truck transferred the 
insureds’ monthly premiums into USAC’s trust account as the 
premiums came due. USAC then issued insurance and paid 
Truck a commission of 18.5 percent. Fulkerson testified that 
from 1989 to 1991, this process “worked perfectly.” 

In 1991, Concord General Corporation (Concord), a corpora- 
tion owned by Jeff Beresford-Wood, purchased USAC. Concord 
was a holding company that owned numerous insurance com- 
panies and agencies. At that time, USAC was in a poor finan- 
cial position. As a condition for approval of the purchase and 
the continued licensure of USAC, the FDI required Concord 
to remove certain assets or subsidiaries owned by USAC and 
replace them with cash. Concord consequently took $2 million 
from Truck’s customer deposit account and used that money to 
purchase Truck from USAC. Concord replaced the $2 million 
with a note receivable on Truck’s balance sheet and extended 
the time for payment of premiums to USAC from 25 days to 
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90 days. This extension enabled Truck to use the premium 
money to replenish the $2 million taken from the customer 
deposit account. Concord retained Fulkerson as Truck’s presi- 
dent, but he was instructed that Bruce Ricci, a board member of 
Concord, USAC, and Truck, would be his supervisor. Concord 
subsequently sold USAC to JBW Corporation, which was also 
owned by Beresford- Wood. 

FDI regulations stated that an insurance company could 
write insurance for an amount up to three times the amount of 
its assets. The FDI informed USAC that because the value of 
two of its subsidiary companies had depreciated, it must reduce 
the amount of insurance it wrote. The reduction of USAC’s 
insurance created problems for Truck because it relied on 
USAC to write insurance, and if USAC did not write insurance, 
Truck might go out of business. Other insurance companies 
were reluctant to provide coverage to Truck’s insureds because 
it was known that Truck was affiliated with USAC and would 
likely return its business to USAC as soon as USAC’s financial 
problems were solved. 

Accordingly, Concord/JBW Corporation (the record does not 
always distinguish between the two companies) decided to sell 
Truck to a person or entity that could find another company 
to write insurance. Truck would not be able to find another 
company to write insurance if it was known that Concord/JBW 
Corporation owned Truck. Thus, Concord/JBW Corporation 
decided to sell Truck quickly before all of its insureds moved 
to other companies and Truck lost all of its value. 

Fulkerson was asked to buy Truck. He agreed, with certain 
conditions. On June 1, 1995, Fulkerson entered into a “Stock 
Purchase Agreement” in which Concord/JBW Corporation agreed 
to sell Truck’s stock. However, because Beresford-Wood had 
pledged Truck’s stock as collateral, Concord/JBW Corporation 
could not deliver the stock and the deal was put on hold. The 
parties then entered into an “Interim Management Agreement.” 
Fulkerson agreed to manage Truck until the parties could 
close the Stock Purchase Agreement or the “Asset Purchase 
Agreement” or until such time as the parties otherwise mutu- 
ally agreed. Concord/JBW Corporation was unable to produce 
the stock, and the record does not show that the Stock Purchase 
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Agreement was completed. Instead, Fulkerson exercised his 
option to purchase Truck’s assets and assigned this option to 
Agency, a Nebraska corporation that he and USA Insurance 
Group, Inc., owned in equal shares. 

Subsequently, Truck’s board of directors voted 3 to 2 to sell 
Truck’s assets to Agency, and an Asset Purchase Agreement 
was signed on September 8, 1997, to be effective September 1, 
1997. Agency acquired all of Truck’s assets except (1) Truck’s 
bank accounts and petty cash accounts, (2) Concord’s $2 mil- 
lion promissory note owed to Truck, (3) the lawsuits pend- 
ing in which Truck was a plaintiff, and (4) Truck’s accounts 
receivable. The price consisted of $168,003.68 for furniture, 
fixtures, equipment, trade name, and telephone numbers, and 
also the balance of assets and $831,996.36 for Truck’s “Book of 
Business.” Fulkerson continued in a similar position at Agency 
as he had held at Truck. 

The “Book of Business” included all of Truck’s interest in 
insurance policies written by Truck and the customer deposit 
account, which on September 1, 1997, amounted to $2,480,431. 
To the extent there was a shortfall in such deposits, Agency was 
assigned an interest in Truck’s receivables to collect any such 
shortfall until the above amount was collected. 

Between September 8 and 18, 1997, Truck canceled all 
USAC’s policies, and Agency rewrote most of the policies 
with Acceleration National Insurance Company (Acceleration). 
Fulkerson testified that all of the money held in the customer 
deposit account ($2,325,401) was either returned to the insureds 
or applied to new policies for the benefit of the insureds. 

On September 22, 1997, the Circuit Court of the Second 
Judicial Circuit in and for Leon County, Florida, placed USAC 
into receivership for the purpose of liquidation. The court 
appointed the FDI as receiver. 

In January 1998, the State of Florida, on the relation of the 
FDI, filed a petition in the district court for Douglas County, 
alleging that Truck collected premiums for USAC but failed 
to remit them pursuant to the parties’ agency agreement. The 
petition alleged that Agency was the alter ego of Truck and that 
Fulkerson was the operator, director, and controlling person of 
both Truck and Agency. 
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Florida alleged that in 1989, USAC and Truck entered into 
a “General Agency Agreement” in which Truck functioned as 
an insurance agent on behalf of USAC in Nebraska and numer- 
ous other states and collected premiums for insurance products 
provided by USAC. Florida alleged that during the months 
of May through August 1997, Truck collected and reported 
the collection of USAC premiums which, after deducting the 
18.5-percent commission to which Truck was entitled, amounted 
to $3,171,817. Florida further alleged that “defendants” col- 
lected additional premium deposits totaling $2,325,401 and that 
“defendants” remitted only about $500,000, leaving a balance 
due and owing of at least $4,997,218. 

Based upon these factual allegations, Florida sought relief 
against Truck, Agency, and Fulkerson on nine separately des- 
ignated causes of action: conversion of trust funds, statutory 
obligation to remit premium, enforcement of security inter- 
est, fraudulent conveyance, receivership fraudulent conveyance, 
conversion, breach of contract, breach of fiduciary duty, and 
accounting. Each cause of action referred to Truck, Agency, 
and Fulkerson collectively as “defendants.” Truck did not file 
a responsive pleading, and Florida moved for default judgment 
against Truck. 

Agency and Fulkerson, who were not in default, moved to 
stay the entry of default judgment against Truck until after 
trial. Because Florida sought relief jointly against all named 
defendants, Agency and Fulkerson claimed the entry of a 
default judgment against Truck would prejudice them. The dis- 
trict court overruled the motion to stay and entered judgment 
against Truck. 

Agency and Fulkerson appealed to this court, and we con- 
cluded that the district court erred in entering the default judg- 
ment. See State of Florida v. Countrywide Truck Ins. Agency, 
258 Neb. 113, 602 N.W.2d 432 (1999) (Countrywide I). We 
held that although Truck was in default, the district court 
should have deferred entry of judgment until the claims against 
Agency and Fulkerson were adjudicated. Florida sought to hold 
all three defendants jointly liable as a single entity. It alleged 
joint and collective action by the defendants as opposed to 
independent acts on the part of each named defendant. We 
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construed the operative petition to allege that the three named 
defendants were jointly liable as a single entity. We reversed 
and vacated the judgment and remanded the cause for further 
proceedings consistent with our opinion. 

Thereafter, a jury trial commenced on August 14, 2006. 
Florida presented evidence as to the amount of premiums written 
and collected by Truck for the months of May through August 
1997. It was undisputed that Truck had collected $3,171,817 
($809,384.04 for May, $781,421.71 for June, $790,490.83 for 
July, and $790,520.42 for August). Also undisputed were the 
credits given by Florida to the defendants in the total amount 
of $846,455.05, resulting in a net amount of $2,325,361.95 in 
collected premiums. 

Agency and Fulkerson presented evidence that the parties had 
agreed that collected premium money was not to be remitted to 
Truck at the time it was collected, but was instead to be used 
as customer deposit account money for 90 days. The record 
reflects that as part of Concord’s consideration for the $2 mil- 
lion from Truck, USAC was required to allow Truck 90 days 
to remit collected premiums. Agency and Fulkerson’s evidence 
showed that 90 days’ worth of premiums was roughly equivalent 
to the amount needed to replenish the $2 million taken from the 
customer deposit account. 

When USAC stopped providing insurance, no additional 
premiums were paid to Truck. Agency and Fulkerson adduced 
evidence that Truck was forced to either use the money in the 
customer deposit account to procure insurance from a dif- 
ferent company for its insureds or return the money to them. 
Instead of a $2 million deficit in the customer deposit account, 
there was a deficit in the premium account. Although Truck’s 
records showed that it had collected monthly premiums of 
$2,325,361.95, nearly all of that money had been placed in 
the customer deposit account. This money was either returned 
to the insureds or used to procure insurance for the customers 
from a different company. This exhausted most, if not all, of 
the 90 days’ worth of collected premiums. The only evidence 
of money transferred from Truck to Agency or Fulkerson was 
the transfer of $2,325,401 found within the customer deposit 
account. There was no evidence of any other transfer. 
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At the conclusion of the evidence, Florida moved for 
directed verdict of $2,325,361.95. It claimed that after apply- 
ing all credits Truck asserted, the evidence was undisputed 
that Truck still owed earned premiums totaling $2,325,361.95 
($3,171,817 minus $846,455.05) for the months of May through 
August 1997. 

Agency and Fulkerson objected to the motion. In opposi- 
tion, they averred that although Truck had collected premiums 
over the previous 90 days, the parties had agreed that the most 
recent 90 days’ worth of earned premiums would be transferred 
into the customer deposit account to replenish the $2 mil- 
lion deficit owed by Concord. They argued that the premiums 
became customer deposit account money, rather than earned 
premium money. 

The district court entered judgment in favor of Florida and 
against Agency and Fulkerson in the amount of “$2,235,361.95.” 
It concluded that “there was a fraudulent transfer by all 
Defendants of this amount from [Truck] to [Agency].’ (The 
discrepancy in the amount appearing in the court’s order was 
presumably a result of the court’s transposing the “3” and 
“2” in error ($2,325,361.95 versus $2,235,361.95).) The court 
imposed prejudgment interest on the judgment in the amount 
of $2,442,584.70, for a total amount of $4,677,946.65. The 
court entered the judgment against all the defendants, jointly 
and severally. 

Florida also moved for directed verdict in the amount of 
$2,325,401, which it claimed was money held in the customer 
deposit account. It claimed that the defendants had not proved 
that the money was returned to the policyholders or used to 
secure insurance for the policyholders with another insurance 
company. Florida claimed the law required that if that money 
went to the policyholders or to secure insurance on behalf of 
the policyholders, all the assets of Truck, including this money, 
must be collected and used to pay USAC’s claimants in order 
of priority. 

In opposition to this motion, Agency and Fulkerson asserted 
that the money was not an asset of USAC and that the evi- 
dence was undisputed that the customer deposit account money 
was used to secure insurance on behalf of the policyholders 
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or returned to the policyholders. Agency and Fulkerson refer- 
enced exhibit 136, which stated that Acceleration had informed 
Florida that Acceleration had rewritten 1,120 policies of for- 
mer Truck policyholders and had received $1,793,526 from 
Agency after subtracting Agency’s commission. Agency and 
Fulkerson averred that the difference between the $2,325,401 
and the $1,793,526 was the commission on the 1,120 poli- 
cies and money used to secure insurance for policyholders 
that Acceleration could not insure because it was not licensed 
in some states. They claimed that an additional $54,000 was 
returned directly to policyholders who did not wish to be 
insured through Agency. 

As to Florida’s second motion for directed verdict, the dis- 
trict court concluded that no factual question existed on this 
matter either, and it dismissed the jury. The court overruled this 
motion for directed verdict. 

Agency and Fulkerson’s motion for new trial was overruled, 
and they appeal. 


ASSIGNMENTS OF ERROR 
Agency and Fulkerson assign nine errors, including that the 
district court erred (1) in finding that “[Truck] and [Agency] 
were the alter egos of . . . Fulkerson,” (2) in finding there was 
a fraudulent transfer, and (3) in granting Florida’s motion for 
directed verdict. 


ANALYSIS 

Agency and Fulkerson claim the district court erred in direct- 
ing a verdict in favor of Florida and in finding there was a 
fraudulent transfer of $2,235,361.95 from Truck to Agency. 
We agree. The record shows that Truck transferred to Agency 
$2,325,401. There was evidence presented that this money 
was in the customer deposit account and was used to purchase 
replacement insurance for the former clients of Truck. The 
record does not establish that any other transfer occurred. 

In reviewing Florida’s motion for a directed verdict, we treat 
the motion as an admission of the truth of all competent evi- 
dence submitted on behalf of Agency and Fulkerson, who are 
entitled to have every controverted fact resolved in their favor 
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and to have the benefit of every inference which can reasonably 
be deduced from the evidence. See LeRette v. American Med. 
Security, 270 Neb. 545, 705 N.W.2d 41 (2005). Florida charac- 
terized the named defendants as a single entity. It alleged that 
Agency was the alter ego of Truck and referred to Fulkerson as 
the “controlling person” of both corporations. Based on these 
allegations, we concluded in Countrywide I that no one defend- 
ant could be liable unless all were liable. 

USAC and Truck were owned by Concord or JBW Corporation 
at all times relevant. Concord and JBW Corporation were, in 
turn, owned and controlled by Beresford-Wood. Fulkerson was 
Truck’s president, but he was supervised by Ricci, who was a 
board member of Concord, USAC, and Truck. Fulkerson did 
not own stock in any of these companies. He was one of five 
members of Truck’s board of directors. In 1997, Truck’s board 
of directors voted to sell Truck to Agency. As a part of the 
agreement, Agency was given the right to collect and use the 
premiums of Truck to fund Truck’s customer deposit account 
up to $2,480,431. 

The evidence introduced by Agency and Fulkerson supports 
the fact that the customer deposit account was in fact funded 
with premiums collected by Truck. There is evidence that the 
money from this account was either returned to the insureds 
or applied to new policies purchased for the benefit of such 
insureds. There was no evidence that Fulkerson used the funds 
from the premiums in this account for his own benefit. There 
was evidence that the only transfer that occurred from Truck to 
Agency was money in the customer deposit account that was 
used to purchase replacement insurance. 

[2-4] The question whether a transfer of property was made 
with intent to defraud creditors is a question of fact. First State 
Bank of Scottsbluff v. Bear, 172 Neb. 504, 110 N.W.2d 83 
(1961). The burden is upon the creditor to prove by clear and 
convincing evidence that fraud existed in a questioned trans- 
action. See Eli’s, Inc. v. Lemen, 256 Neb. 515, 591 N.W.2d 
543 (1999). Clear and convincing evidence is that amount of 
evidence which produces in the trier of fact a firm belief or 
conviction about the existence of a fact to be proved. In re Trust 
Created by Isvik, 274 Neb. 525, 741 N.W.2d 638 (2007). 
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Whether Agency or Fulkerson committed a fraudulent trans- 
fer was a question of fact for the jury. The district court erred 
in granting Florida’s motion for directed verdict and in enter- 
ing judgment in favor of Florida. Accordingly, we reverse and 
vacate the judgment of the district court. 


CONCLUSION 

The district court erred in granting a directed verdict in 
favor of Florida. Giving all reasonable inferences to Agency 
and Fulkerson, there is a question of fact whether a fraudulent 
transfer occurred between Truck and Agency. There is evidence 
that the transfer of $2,235,401 represented the amount held in 
the customer deposit account on behalf of Truck’s insureds and 
that Agency used this money to purchase insurance for Truck’s 
insureds. There is no evidence of any other transfer. 

For the reasons set forth herein, the judgment of the dis- 
trict court is reversed and vacated, and the cause is remanded 
for further proceedings. We decline to consider the remaining 
assignments of error. 

REVERSED AND VACATED, AND CAUSE REMANDED 
FOR FURTHER PROCEEDINGS. 


IN RE APPLICATION OF MARK OLMER. 
MarkK OLMER, APPELLANT, V. MADISON COUNTY 
BOARD OF COMMISSIONERS, APPELLEE. 

752 N.W.2d 124 


Filed June 6, 2008. No. S-07-247. 


1. Political Subdivisions: Appeal and Error. A party may seek review of a decision 
regarding a conditional use or special exception permit either by appealing to the 
district court under Neb. Rev. Stat. § 23-114.01(5) (Cum. Supp. 2006) or by filing 
a petition in error under Neb. Rev. Stat. § 25-1901 (Supp. 2007). 

2. Political Subdivisions: Judgments: Appeal and Error. When a decision regard- 
ing a conditional use or special exception permit is appealed under Neb. Rev. 
Stat. § 23-114.01(5) (Cum. Supp. 2006) and a trial is held de novo under Neb. 
Rey. Stat. § 25-1937 (Reissue 1995), the findings of the district court shall have 
the effect of a jury verdict and the court’s judgment will not be set aside by an 
appellate court unless the court’s factual findings are clearly erroneous or the 
court erred in its application of the law. 
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Appeal from the District Court for Madison County: Patrick 
G. Rocers, Judge. Reversed and remanded with directions. 


Stephen D. Mossman, of Mattson, Ricketts, Davies, Stewart 
& Calkins, and James G. Egley, of Moyer, Moyer, Egley, Fullner 
& Montag, for appellant. 


Joseph M. Smith, Madison County Attorney, for appellee. 


WRIGHT, CONNOLLY, GERRARD, STEPHAN, McCormack, and 
MILLER-LERMAN, JJ. 


GERRARD, J. 

This is an appeal from the judgment of the district court, 
which affirmed the decision of the Madison County Board of 
Commissioners (the Board) denying Mark Olmer’s application 
for a conditional use permit. Olmer contends that the district 
court erred by reviewing his appeal from the Board’s deci- 
sion under the standard of review for error proceedings. Olmer 
argues that the district court should have conducted a trial de 
novo pursuant to Neb. Rev. Stat. § 25-1937 (Reissue 1995). 
As discussed below, we conclude that Olmer had the option of 
proceeding either by way of a petition in error or by filing an 
appeal under § 25-1937. Because Olmer chose to proceed under 
§ 25-1937, the district court erred in treating his appeal as an 
error proceeding, and we reverse the judgment of the court and 
remand this cause with directions. 


FACTS 

Olmer filed an application for a conditional use permit to 
allow a “swine finishing operation” on his property in Madison 
County, Nebraska. Olmer’s proposed swine finishing operation 
would involve approximately 2,460 head of feeder pigs. After 
hearings before the Madison County Planning Commission, the 
planning commission recommended to the Board that Olmer’s 
application be approved with certain conditions. On September 
27 and October 7, 2005, the Board held hearings on Olmer’s 
application. At the hearing on September 27, the Board received 
into evidence various exhibits and heard the testimony of several 
individuals, some testifying in favor of Olmer’s application and 
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others testifying against it. Minutes from this hearing indicate 
that there was discussion about, among other things, the threat 
of increased nitrate levels in the ground water near Olmer’s pro- 
posed operation, the procedures Olmer would adopt to control 
odor and dust, and the effect Olmer’s operation would have on 
the health of neighboring landowners. 

After all of the evidence was presented, the Board, on 
October 7, 2005, issued “Resolution #2005-77,” setting forth in 
detail the Board’s findings of fact and denying Olmer’s applica- 
tion for a conditional use permit. On November 4, Olmer filed a 
“Notice of Appeal” with the county commissioners of Madison 
County, informing the county commissioners of his intent to 
appeal the Board’s decision to the Madison County District 
Court. On November 21, Olmer filed a “Petition on Appeal” 
in the district court, setting forth his grounds for appeal. In his 
“Petition on Appeal,” Olmer stated that he “has properly per- 
fected his appeal under Section 25-1937.” 

On November 30, 2006, the district court held what appeared 
to be a trial on a joint stipulated record. The stipulated record 
received by the court included, among other things, the minutes 
of the hearings held before the Board and all of the exhibits 
offered and received by the Board. The stipulated record also 
included evidence that was not presented to the Board, includ- 
ing deposition testimony from Olmer’s neighbor and attached 
exhibits. One of the issues presented to the district court was 
whether Olmer’s appeal from the Board’s decision is governed 
by Neb. Rev. Stat. § 25-1901 (Supp. 2007) and is therefore 
treated as a review on a petition in error or whether his appeal 
is governed by § 25-1937, which requires a trial de novo in the 
district court. 

The district court found that the Board, in denying Olmer’s 
conditional use permit, acted as a tribunal exercising judicial 
functions and that therefore, Olmer’s appeal should be treated as 
a petition in error. Because Olmer’s appeal was treated as a peti- 
tion in error, the court explained that Olmer was not entitled to a 
trial de novo, nor could the court receive additional evidence that 
was not offered at the hearing before the Board. Accordingly, the 
court stated that, in making its decision, it did not consider any 
exhibits that were not offered and received by the Board. 
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The court determined that Olmer had met all of the jurisdic- 
tional requirements for filing a petition in error and that there- 
fore, the court had jurisdiction to review the Board’s decision 
denying Olmer’s application. The court, relying on the standard 
of review for error proceedings, found that the Board acted 
within its jurisdiction and that the Board’s findings were sup- 
ported by some competent evidence in the record. Accordingly, 
the court affirmed the Board’s decision denying Olmer’s applica- 
tion. Olmer appealed. 


ASSIGNMENTS OF ERROR 
Olmer assigns, consolidated, restated, and renumbered, that 
the district court erred in (1) reviewing the Board’s decision 
under the standard of review applicable to a petition in error, 
as opposed to conducting a trial de novo as required under 
§ 25-1937, and (2) affirming the decision of the Board denying 
his application for a conditional use permit. 


ANALYSIS 


PropER METHOD OF APPEAL AND STANDARD 
OF REVIEW FOR DISTRICT COURT 

The primary issue presented in this appeal is the proper 
procedure and standard of review for an appeal of a denial of 
a conditional use permit by a county board of commissioners. 
Olmer claims that the proper method of appeal and standard 
of review is set forth in § 25-1937, which requires the district 
court to conduct a trial “de novo upon the issues made up by the 
pleadings in the district court.’ The Board contends, however, 
that because it acted in a judicial manner in denying Olmer’s 
application, Olmer’s exclusive mode of appeal was through the 
filing of a petition in error under § 25-1901. 

In Mogensen yv. Board of Supervisors,! we were asked to 
determine the proper procedure for appealing a denial of a 
conditional use permit by a board of supervisors. In that case, 
the county board of supervisors denied an application for a 
conditional use permit. The applicant filed a petition in error 


' Mogensen v. Board of Supervisors, 268 Neb. 26, 679 N.W.2d 413 (2004). 
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in the district court. The district court affirmed the board of 
supervisors’ decision. 

On appeal to this court, we concluded that the district court 
lacked jurisdiction because the applicant’s filing of a petition 
in error did not properly perfect the appeal. In reaching this 
conclusion, we noted that the Nebraska Court of Appeals, in 
Niewohner v. Antelope Cty. Bd. of Adjustment,’ had addressed 
a similar issue and had concluded that under Neb. Rev. Stat. 
§ 23-168.03 (Reissue 1997), an appeal of a denial of a condi- 
tional use permit by the county board of supervisors must be 
made to the board of adjustment. 

We agreed with the Court of Appeals and concluded that the 
appeal procedure in Neb. Rev. Stat. §§ 23-168.01 to 23-168.04 
(Reissue 1997) foreclosed the ability to appeal a decision of the 
board of supervisors to the district court through a petition in 
error under § 25-1901.° We explained that “by adopting a spe- 
cific method for appeal, the Legislature provided for an appeal 
specifically outside of the petition in error’ and that therefore, 
“an appeal from a board of supervisors denying a conditional 
use permit is to be taken in accordance with §§ 23-168.01 to 
23-168.04 and not by a petition in error”’* And because the 
applicant did not file an appeal with the board of adjustment, 
the district court did not have jurisdiction to hear his appeal on 
a petition in error. 

In response to the circumstances presented in Mogensen 
and Niewohner, the Legislature, in 2004, amended Neb. Rev. 
Stat. § 23-114.01(5) (Reissue 1997) by adding the following 
language: “An appeal of a decision by the county planning 
commission or county board of commissioners or supervi- 
sors regarding a conditional use or special exception shall be 
made to the district court.’> With the addition of this language, 
the statute is now clear that contrary to the Court of Appeals’ 


> Niewohner v. Antelope Cty. Bd. of Adjustment, 12 Neb. App. 132, 668 
N.W.2d 258 (2003). 


3 Mogensen v. Board of Supervisors, supra note 1. 


4 Td. at 32, 679 N.W.2d at 418. See, also, Gabel v. Polk Cty. Bd. of Comrs., 
269 Neb. 714, 695 N.W.2d 433 (2005). 


5 § 23-114.01(5) (Cum. Supp. 2006). 
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opinion in Niewohner and our decision in Mogensen, appeals 
from a planning commission, county board, or board of super- 
visors are not to be made to the board of adjustment. Instead, 
these appeals are now taken directly to the district court. 

At issue in this case is the effect that this language now has 
on Olmer’s mode of appeal and the district court’s standard 
of review. Olmer argues that by amending § 23-114.01(5), 
the Legislature has conferred a right to appeal, but has failed 
to prescribe the proper procedure for doing so. As a result, 
Olmer claims that the method of appeal and standard of review 
is determined by § 25-1937. This section provides in relevant 
part that 

[w]hen the Legislature enacts a law providing for an 
appeal without providing the procedure therefor, the pro- 
cedure for appeal to the district court shall be the same 
as for appeals from the county court to the district court 
in civil actions. Trial in the district court shall be de 
novo upon the issues made up by the pleadings in the 
district court. 

The Board, however, argues that § 25-1937 does not apply 
when a board or tribunal appealed from is exercising judicial 
functions. The Board claims that when a board or tribunal 
exercises judicial functions, a petition in error is the exclusive 
remedy for those seeking review of the board’s decision. And 
because the Board in the instant case acted judicially, Olmer’s 
only method of review was by way of a petition in error. 

The procedures governing reviews on petitions in error are 
found in Neb. Rev. Stat. §§ 25-1901 to 25-1908 (Reissue 1995 
& Supp. 2007). Section 25-1901 provides, in relevant part, 
that a “judgment rendered or final order made by any tribu- 
nal, board, or officer exercising judicial functions and inferior 
in jurisdiction to the district court may be reversed, vacated, 
or modified by the district court.” And § 25-1903 states that 
“Tt]he proceedings to obtain such reversal, vacation or modi- 
fication shall be by petition entitled petition in error, filed 
in a court having power to make such reversal, vacation or 
modification, setting forth the errors complained of ... .” In 
reviewing a decision based on a petition in error, an appellate 
court determines whether the inferior tribunal acted within its 
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jurisdiction and whether the decision rendered is supported by 
sufficient relevant evidence.° When making this determination, 
an appellate court is restricted to the record created before the 
lower tribunal.’ 

We agree with the Board that by receiving exhibits, hearing 
testimony, and reaching a decision based on that testimony, it 
exercised judicial functions.’ We are not, however, persuaded 
by the Board’s argument that because it exercised judicial 
functions, Olmer’s sole method of appeal was through a peti- 
tion in error. In a similar case, Moser v. Turner,’ we addressed 
the question whether an appeal from a decision of the county 
superintendent must be made by a petition in error under 
§ 25-1901, or whether an appeal could be had under § 25-1937. 
In that case, two petitions in error were filed in the district court 
seeking review of the decisions of two county superintendents 
regarding the dissolution and annexation of certain school dis- 
tricts. Separate trials were held in the district court, and the 
cases were combined for appeal. 

On appeal to this court, the appellants argued that the district 
court did not have jurisdiction because proceedings in error 
could not be taken from the decision of the county superin- 
tendent. The appellants claimed that the exclusive method 
of appeal was under § 25-1937. We explained that the right 
to appeal was set forth in Neb. Rev. Stat. § 79-402 (Reissue 
1966), which provided that “‘any person adversely affected by 
the changes made by the county superintendent may appeal to 
the district court of any county in which the real estate, or any 
part thereof, involved in the dispute is located.’”'° We noted, 
however, that § 79-402 did not provide a method of appeal. 
We explained that under § 25-1937, “where a statute provides 


® Crown Products Co. v. City of Ralston, 253 Neb. 1, 567 N.W.2d 294 
(1997). 


T Td. 


8 See, McNally v. City of Omaha, 273 Neb. 558, 731 N.W.2d 573 (2007); 
Douglas Cty. Bd. of Comrs. v. Civil Serv. Comm., 263 Neb. 544, 641 N.W.2d 
55 (2002). 


° Moser v. Turner, 180 Neb. 635, 144 N.W.2d 192 (1966). 
'0 Td. at 639, 144 N.W.2d at 195 (emphasis in original). 
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for an appeal without setting forth the procedure therefor, the 
appeal shall be the same as appeals from county court to district 
court in civil actions.”!! 

We also acknowledged that “[t]his court has repeatedly held 
that where the county superintendents of schools act in a quasi- 
judicial capacity, their decisions may be reviewed under section 
25-1901 . . . by petition in error... .”'? We reconciled these 
two procedures for acquiring review by explaining: 

There is nothing in section 79-402 ... or in section 

25-1937 . . . which purports to take away the right to 

proceed in error under section 25-1901 .... Any person 

adversely affected by the changes made by a county super- 

intendent pursuant to section 79-402 .. . may proceed by 

appeal or by error pursuant to section 25-1901... ."8 
Thus, we concluded that although the county superintendents 
performed quasi-judicial acts, review of their decisions could 
be had by petition in error under § 25-1901 or by appeal 
under § 25-1937."4 

[1] Like the county superintendents in Moser, the Board in 
the present case, in denying Olmer’s application, was exercis- 
ing judicial functions which decisions are generally reviewed 
through the filing of a petition in error.'° But § 23-114.01(5) 
clearly provides for a right of appeal to the district court 
from the Board’s decision, without setting forth any procedure 
for prosecuting the appeal. Therefore, the appeal procedure 
in § 25-1937 is also implicated.'© And there is nothing in 
§ 23-114.01(5), or in § 25-1937, that purports to remove the 
right to proceed in error under § 25-1901. Thus, we conclude 


" Td. 
2 Td. 
'3 Td. at 639-40, 144 N.W.2d at 195. 


4 See, also, Nicholson v. Red Willow Cty. Sch. Dist. No. 0170, 270 Neb. 140, 
699 N.W.2d 25 (2005); Richardson v. Board of Education, 206 Neb. 18, 
290 N.W.2d 803 (1980); Languis v. De Boer, 181 Neb. 32, 146 N.W.2d 750 
(1966). 

'S See South Maple Street Assn. v. Board of Adjustment, 194 Neb. 118, 230 
N.W.2d 471 (1975). 


'6 See Prucha v. Kahlandt, 260 Neb. 366, 618 N.W.2d 399 (2000). 
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that under the circumstances presented here, Olmer had the 
option of filing either a petition in error under § 25-1901 or an 
appeal under § 25-1937. 

Olmer, in his “Petition on Appeal” filed in the district court, 
specifically references § 25-1937 as his chosen method of 
appeal. Accordingly, the district court erred in treating Olmer’s 
appeal as if it were a petition in error. 


District Court Has JuRISDICTION 

Having determined that an appeal under § 25-1937 is avail- 
able to Olmer and that he has selected this mode of appeal, the 
next issue that we must address is whether Olmer has properly 
perfected his appeal to the district court. Section 25-1937 pro- 
vides, in relevant part, that “the procedure for appeal to the 
district court shall be the same as for appeals from the county 
court to the district court in civil actions.” The statute govern- 
ing the procedure for appeals from county court to district 
court is Neb. Rev. Stat. § 25-2729 (Cum. Supp. 2006). Section 
25-2729(1)(a) requires, among other things, that in order to per- 
fect an appeal from the county court, the appealing party must 
file a notice of appeal with the clerk of the county court within 
30 days after the entry of the judgment or final order. 

Olmer argues that he has complied with this statute by filing, 
on November 4, 2005, a “Notice of Appeal” with the county 
commissioners of Madison County. Clearly, § 25-2729(1)(a) 
was intended to apply to appeals from county court and, as a 
result, cannot be applied literally to the present case.'’ Thus, 
an application of this statutory provision to the circumstances 
presented in this case will be drawn by analogy. As applicable 
here, § 25-2729(1)(a), in essence, requires that the appealing 
party file a notice of appeal with the lower tribunal or decision- 
maker within 30 days after entry of the judgment. 

The record establishes that Olmer has complied with this 
requirement. The Board issued its decision denying Olmer’s 
application for a conditional use permit on October 7, 2005. 
Olmer filed a “Notice of Appeal” to the county commission- 
ers that was file stamped by the Madison County clerk on 


'7 See Stigge v. Graves, 213 Neb. 847, 332 N.W.2d 49 (1983). 
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November 4, thus satisfying the 30-day time requirement. 
The record further establishes that the other requirements for 
appeal to the district court were met. Therefore, we conclude 
that Olmer has met the jurisdictional requirements for filing an 
appeal to the district court. 


APPELLATE STANDARD OF REVIEW 

Next, we must determine what standard of review we apply 
for our review of the district court’s decision. As already 
noted, Olmer has chosen to appeal the Board’s decision under 
§ 25-1937, which requires that the district court conduct a trial 
“de novo upon the issues made up by the pleadings in the dis- 
trict court.” Section 25-1937 further provides that “[a]ppeals 
from the district court to the Court of Appeals shall be taken in 
the same manner provided by law for appeals from the district 
court in civil cases.” This language speaks to the “manner” of 
appeal, but does not provide any guidance as to the appropriate 
standard of review to be used by an appellate court. 

An appeal under § 25-1937 is comparable to the manner in 
which appeals have previously been taken to a district court 
from a decision of a small claims court. And in those cases, we 
have held that when reviewing the decision of a district court 
that has conducted a trial de novo upon appeal from a small 
claims court, the judgment of the district court has the effect of 
a jury verdict and should not be set aside unless clearly wrong.'® 
The evidence must be considered in the light most favorable to 
the successful party, with evidentiary conflicts being resolved 
in favor of the successful party, who is entitled to every reason- 
able inference that may be drawn from the evidence.” 

Because of the similarities between that procedure and 
an appeal under § 25-1937—in particular, that both cases 
involve the district court’s conducting a trial de novo—we con- 
clude that a comparable standard of review should be applied. 
We know that the procedure for appeals from small claims 


'8 See, Fuchser vy. Jacobson, 205 Neb. 786, 290 N.W.2d 449 (1980); Reese v. 
Mayer, 198 Neb. 499, 253 N.W.2d 317 (1977). 


9 See Reese v. Mayer, supra note 18. 
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court has recently been changed, but that does not affect our 
analysis here.” 

[2] We disagree with Olmer’s suggestion that our review 
of the district court’s decision is de novo on the record, and 
to the extent In re Dissolution of School Dist. No. 227' holds 
otherwise, it is disapproved. It is apparent under § 25-1937 
that the Legislature intended a trial de novo in the district court 
for these types of appeals. Given such circumstances, in deter- 
mining our standard of review, we find no reason to deviate 
from the same deferential standard of review that we apply to 
appeals from the district court in other civil law actions. Thus, 
we conclude that when a decision regarding a conditional use or 
special exception permit is appealed under § 23-114.01(5) and 
a trial is held de novo under § 25-1937, the findings of the dis- 
trict court shall have the effect of a jury verdict and the court’s 
judgment will not be set aside by an appellate court unless the 
court’s factual findings are clearly erroneous or the court erred 
in its application of the law. 

Because Olmer was entitled to a trial de novo under § 25-1937, 
the district court erred in reviewing Olmer’s appeal under the 
standard of review applicable for error proceedings. The district 
court also erred in refusing to consider the new facts and evi- 
dence presented by Olmer that were not originally in the record 
before the Board. Given our deferential standard of review and 
the fact that we cannot, as a matter of law, determine whether 
Olmer is entitled to a conditional use permit, we remand this 
cause to the district court with directions to hold a trial de novo 
under § 25-1937 and to make the necessary findings of fact and 
conclusions of law. 

We acknowledge, and in fact encourage, that in most instances, 
a trial de novo in the district court may be had by way of a 
stipulated record, as sensibly occurred in the present case. We 
also recognize the potential burden that may be placed on dis- 
trict courts, and we do not comment on the wisdom or efficacy 
of having a trial de novo on an appeal from a decision of the 


20 See 2008 Neb. Laws, L.B. 1014. 


21 In re Dissolution of School Dist. No. 22, 216 Neb. 89, 341 N.W.2d 918 
(1983). 
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county board regarding a conditional use or special exception 
permit. Nonetheless, we are not at liberty to ignore the clear 
mandate of § 23-114.01(5). If more efficient and effective pro- 
cedures for review are to be implemented, the Legislature is the 
body that must make such a policy determination. 


CONCLUSION 
For the reasons discussed, we reverse the judgment of the 


district court and remand the cause with directions to conduct 
a trial de novo under § 25-1937. 


10. 


REVERSED AND REMANDED WITH DIRECTIONS. 
HEavican, C.J., not participating. 
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11. Sentences. The State has not created a liberty interest in sentence commutation 
other than the right to file an application for commutation. 


Appeal from the District Court for Lancaster County: STEVEN 
D. Burns, Judge. Affirmed. 


Edward Poindexter, pro se. 


Jon Bruning, Attorney General, and Linda L. Willard for 
appellees. 


HEAVICAN, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCormack, and MILLER-LERMAN, JJ. 


CONNOLLY, J. 
I. SUMMARY 

In 1971, a jury convicted Edward Poindexter of first degree 
murder. The district court sentenced him to life imprisonment. 
He seeks a writ of habeas corpus. He claims the State should 
immediately release him because his mandatory release date 
was April 1988. The district court quashed the writ and dis- 
missed the case. We conclude that Poindexter did not have a 
mandatory release date of April 1988. We hold that an inmate 
serving a life sentence for first degree murder must have his or 
her sentence commuted to a term of years before he or she is 
eligible for parole. Because the Nebraska Board of Pardons has 
not commuted Poindexter’s sentence, we affirm. 


Il. BACKGROUND 

The record shows that the Nebraska Board of Parole has 
denied Poindexter parole several times. The record also shows 
that the Board of Pardons has denied Poindexter a commu- 
tation hearing on at least two occasions—March 1987 and 
May 1993. 

In May 2006, Poindexter petitioned for a writ of habeas 
corpus. In his petition, he requested that his “defacto [sic] 
mandatory minimum release date of April 17, 1988 be hon- 
ored” and that he “be released immediately and unconditionally 
from imprisonment.” He alleged that his imprisonment after 
April 17, 1988, was unconstitutional. The Lancaster County 
District Court ordered Robert Houston, Director of Correctional 
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Services for the State of Nebraska, to show cause why the writ 
of habeas corpus should not be issued. The State then moved 
to quash Poindexter’s petition. The court entered an order 
quashing the writ of habeas corpus and dismissing the case. 
Poindexter appeals. 


Il. ASSIGNMENTS OF ERROR 

Poindexter assigns, restated and renumbered, that the district 
court erred by (1) sustaining the State’s motion to quash and 
failing to rule on his habeas corpus petition on its merits, (2) 
failing to find that the State erroneously claimed he was serv- 
ing a “minimum life” sentence, (3) failing to find that he had 
a liberty interest in being paroled and discharged from parole 
by April 17, 1988, and (4) failing to find that the appellees 
conspired to violate his constitutional rights “when they created 
their own reasons to deny [him] parole that did not exist at the 
time of his conviction and sentencing.” 


IV. STANDARD OF REVIEW 
[1] On appeal of a habeas petition, we review the trial court’s 
factual findings for clear error and its conclusions of law 
de novo.' 


V. ANALYSIS 

[2-4] Habeas corpus is a special civil proceeding providing 
a summary remedy to persons illegally detained.2 A writ of 
habeas corpus challenges and tests the legality of a person’s 
detention, imprisonment, or custodial deprivation of liberty.? 
Habeas corpus requires the showing of legal cause, that is, that 
a person is detained illegally and is entitled to the benefits of 
the writ.* 


' Anderson v. Houston, 274 Neb. 916, 744 N.W.2d 410 (2008). 
> Tyler v. Houston, 273 Neb. 100, 728 N.W.2d 549 (2007). 

3 See id. 

4 Td. 
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1. PoINDEXTER Is Nor ELIGIBLE FOR PAROLE UNTIL THE BOARD OF 
PARDONS ComMMuTES His SENTENCE TO A TERM OF YEARS 

The first issue is whether Poindexter is, or has been, eligible 
for parole. The State contends that Poindexter’s sentence carries 
a minimum term of life and that, therefore, he is not eligible for 
parole until the Board of Pardons commutes his sentence to a 
term of years. But Poindexter contends that when he was sen- 
tenced, the law did not require that his sentence be commuted 
before gaining parole eligibility. He argues he was eligible for 
parole “‘at any time.’”> He asserts that applying any current 
statutes that are different from those in place when he was sen- 
tenced would violate ex post facto principles. 

[5-8] Both U.S. Const. art. I, § 10, and Neb. Const. art. I, 
§ 16, provide that no ex post facto law may be passed. An ex 
post facto law applies to events that occurred before the law’s 
enactment. It disadvantages a defendant by creating or enhanc- 
ing penalties that did not exist when the offense was committed.’ 
An ex post facto analysis applies when a statutory amendment 
changes the punishment of a crime.® 

If Poindexter is correct that commutation is a prerequisite 
for parole eligibility under current statutes but was not required 
when he committed his offense, then we agree that requiring 
commutation under the current statutes could raise an ex post 
facto issue. But we conclude below that a commutation was 
required by statutes in effect when Poindexter committed the 
crime, just as it is required under the current statutes. Ex post 
facto principles are not implicated. 


(a) The Statutes in Place When Poindexter Committed His 
Offense Require a Commutation Before 
He Is Eligible for Parole 
We first address whether the statutes in place in 1970 when 
Poindexter committed his offense required a commutation to 
a term of years before inmates sentenced to life imprisonment 


> Reply brief for appellant at 8. 

® See State v. Gales, 269 Neb. 443, 694 N.W.2d 124 (2005). 
T See id. 

8 Td. 
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for first degree murder could be eligible for parole. In 1970, 
Neb. Rev. Stat. § 83-1,110 (Cum. Supp. 1969) provided, in rele- 
vant part: “(1) Every committed offender shall be eligible for 
release on parole upon completion of his minimum term less 
reductions granted in accordance with this act, or, if there is no 
minimum, at any time.” Poindexter claims that his sentence did 
not have a minimum term because he was sentenced to prison 
“during life.’ So, Poindexter argues that under the 1969 statute, 
he was eligible for parole “at any time” and that commutation 
was unnecessary. 

We understand Poindexter’s argument to be that his sen- 
tence had no minimum term because it was a flat sentence 
of life imprisonment rather than an indeterminate sentence. 
We disagree. 

In State v. McMillian? and State v. Rhodes,'° we impliedly 
held that flat sentences do have minimum terms for purposes of 
the 1969 version of § 83-1,110. The appellants in those cases 
had received flat sentences of 5 years and 3 years respectively 
after pleading guilty. (In 1971, flat sentences were not con- 
verted to indeterminate sentences by operation of law.'') The 
appellants believed their flat sentences made them ineligible 
for parole. They sought postconviction relief, arguing that their 
pleas were involuntary because the court did not advise them 
they would be ineligible for parole. We affirmed the denial of 
postconviction relief. We decided that under the 1969 statute, 
“the [appellants] are eligible for release on parole upon comple- 
tion of their minimum terms less reductions.”'” 

Although the sentences in McMillian and Rhodes were flat 
sentences, we applied the 1969 version of § 83-1,110 to decide 
that the appellants were eligible for parole upon completion 
of their sentences less reductions granted to them. In other 
words, when a court imposed a flat sentence, we interpreted the 


° State v. McMillian, 186 Neb. 784, 186 N.W.2d 481 (1971). 
'0 State v. Rhodes, 187 Neb. 332, 190 N.W.2d 623 (1971). 


'! Compare Neb. Rev. Stat. § 83-1,105 (Reissue 1971), with Neb. Rev. Stat. 
§§ 83-1,105.01(2) and 29-2204(1)(B) (Cum. Supp. 2006). 


2 McMillian, supra note 9, 186 Neb. at 785, 186 N.W.2d at 482. Accord 
Rhodes, supra note 10. 
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defendant’s “minimum term” to mean the flat sentence imposed 
by the court. Thus, contrary to Poindexter’s argument, a flat 
sentence did have a minimum term under the 1969 statute. In 
Poindexter’s case, his sentence of life is the “minimum term” 
of his flat sentence. Under the 1969 version of § 83-1,110, 
Poindexter is parole eligible “upon completion of his [life 
imprisonment] term less reductions granted,’ and not “at any 
time” as he suggests. 

Poindexter’s life sentence is indefinite.'’ It is impossible 
to determine the number of years that Poindexter may live in 
serving his life sentence. His sentence has no term of years 
from which reductions can be taken.'* We conclude that under 
§ 83-1,110 (Cum. Supp. 1969), Poindexter is not eligible for 
parole until the Board of Pardons commutes his life sentence to 
a term of years. 


13 


(b) Current Statutes Require a Commutation 
Before Poindexter Is Eligible for Parole 

We next compare Poindexter’s parole eligibility under the 
current version of § 83-1,110,'° which provides in pertinent part: 
“(1) Every committed offender shall be eligible for parole when 
the offender has served one-half the minimum term of his or her 
sentence ... .” Like the 1969 statute, parole eligibility under 
the current version of § 83-1,110 depends on the offender’s 
minimum term. 

Having decided that Poindexter’s minimum term is his life 
sentence, Poindexter is eligible for parole under the current 
statute once he has served one-half his life sentence. Because 
the sentence is indefinite, it is impossible to determine when 
Poindexter will have served one-half his life sentence. We con- 
clude that under § 83-1,110 (Cum. Supp. 2006), Poindexter is 
not eligible for parole until the Board of Pardons commutes his 
life sentence to a term of years.’° 


13 See State v. Lynch, 215 Neb. 528, 340 N.W.2d 128 (1983). 
4 See id. 
'S See § 83-1,110 (Cum. Supp. 2006). 


'6 See, also, Ditter v. Nebraska Bd. of Parole, 11 Neb. App. 473, 655 N.W.2d 
43 (2002). 
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(c) Summary of Commutation Issue 

[9] We conclude that both the 1969 version and the current 
version of § 83-1,110 require commutation to a term of years 
before inmates sentenced to life imprisonment for first degree 
murder are eligible for parole. Therefore, no ex post facto issue 
is raised by our decision that Poindexter is not eligible for 
parole until the Board of Pardons commutes his sentence to a 
term of years. 

[10] The Board of Pardons has the unfettered discretion to 
grant or deny a commutation of a lawfully imposed sentence for 
any reason or for no reason at all.'!’ The record shows that the 
Board of Pardons denied Poindexter a commutation hearing in 
March 1987 and again in May 1993. Because Poindexter has not 
yet received a commutation of his sentence to a term of years, 
he is not yet eligible for parole. 


2. POINDEXTER Dip Nor Have A LiBerty INTEREST IN 
COMMUTATION OR A MANDATORY RELEASE 
Date OF Aprit 17, 1988 

Poindexter contends that he had a “defacto [sic] mandatory 
release date of no later than .. . April 17, 1988.”!* He claims that 
he had a liberty interest in being released no later than that date. 
As evidence of this alleged liberty interest, he cites letters in the 
record and a self-created study showing the times other inmates 
with life sentences served before they were released on parole. 

The letters, dating from the 1980’s, were sent by the Secretary 
of State, the Department of Correctional Services, and the 
Board of Pardons. The letters explain that the average length 
of time served on a life sentence before the Board of Parole 
recommended a commutation to the Board of Pardons was 17 
or 18 years. 

Poindexter’s study lists 22 Nebraska inmates who received 
life sentences for first degree murder and were later released 
on discretionary parole after their sentences were commuted. 
The inmates on Poindexter’s list were sentenced between 1955 


'7 See, State v. Marrs, 272 Neb. 573, 723 N.W.2d 499 (2006); Otey v. State, 
240 Neb. 813, 485 N.W.2d 153 (1992). 


'8 Brief for appellant at 22. 


870 275 NEBRASKA REPORTS 


and 1974 and were released on discretionary parole by 1992. 
Poindexter calculated the “Mean Time Served” by these inmates 
before they were released on discretionary parole. According to 
Poindexter, the inmates served an average of 18.45 years before 
being released. 

Poindexter relies on the 17- to 18-year averages in the letters 
and his study. By adding 17 years to his sentence date, April 17, 
1971, he concludes that he had a liberty interest in his “defacto 
[sic] mandatory release date” of April 17, 1988. We understand 
Poindexter’s argument to be that because other life inmates 
received commutations to terms of years and were released on 
parole after serving an average of 17 or 18 years, he had a lib- 
erty interest in similarly being released after 17 years. Because 
such a release would necessarily require a prior commutation,'® 
we believe the more precise issue is whether Poindexter had 
a liberty interest in having his sentence commuted so that he 
could be eligible for parole after serving about 17 years, like the 
inmates in his study. 

The U.S. Supreme Court has stated that “[t]here is no consti- 
tutional or inherent right of a convicted person to be condition- 
ally released before the expiration of a valid sentence.’*? The 
Court later applied this principle in a case involving commuta- 
tion of life sentences, concluding that “an inmate has ‘no consti- 
tutional or inherent right’ to commutation of his sentence.”*! 

Although an inmate has no constitutional or inherent right to 
commutation, we recognize that a state may under certain cir- 
cumstances create a liberty interest that is subject to due process 
protection.” But such circumstances are not present here. 

We have previously held that neither the Nebraska 
Constitution nor Nebraska’s statutes create a liberty interest in 


') See discussion supra Part V.1(a) through (c). 


20 Greenholtz v. Nebraska Penal Inmates, 442 U.S. 1, 7, 99 S. Ct. 2100, 60 L. 
Ed. 2d 668 (1979). 


21 Connecticut Board of Pardons v. Dumschat, 452 U.S. 458, 464, 101 S. Ct. 
2460, 69 L. Ed. 2d 158 (1981). 


22 See Sandin v. Conner, 515 U.S. 472, 115 S. Ct. 2293, 132 L. Ed. 2d 418 
(1995). See, also, Greenholtz, supra note 20. 
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commutation hearings other than the right to file an application 
for commutation.”? 

Nor did the Board of Pardons’ commutation of sentences 
for the inmates in Poindexter’s study create a protected liberty 
interest in commutation. The U.S. Supreme Court rejected a 
similar argument that a pardons board’s practice of granting 
commutations to most life inmates created a protectable liberty 
interest. There, the Connecticut Board of Pardons had granted 
about three-fourths of the applications for commutation of life 
sentences. Other life inmates, whose commutations had been 
denied, argued that the board’s practice was sufficient to create 
a protectable liberty interest in commutation. The Court dis- 
agreed, concluding that a liberty interest could not be created 
simply by past actions of the pardons board: 

A constitutional entitlement cannot “be created—as if by 
estoppel—merely because a wholly and expressly discre- 
tionary state privilege has been granted generously in the 
past.” .. . No matter how frequently a particular form of 
clemency has been granted, the statistical probabilities 
standing alone generate no constitutional protections; a 
contrary conclusion would trivialize the Constitution.” 

This reasoning applies here. As mentioned, the Board of 
Pardons has the unfettered discretion to grant or deny a com- 
mutation of a lawfully imposed sentence for any reason or for 
no reason at all.*° That the Board of Pardons has exercised this 
discretionary authority and granted commutations for other life 
inmates after they served, on average, 17 or 18 years does not 
create a protectable liberty interest. 

[11] We reaffirm our previous conclusion that the State has 
not created a liberty interest in sentence commutation other than 
the right to file an application for commutation.?’ Therefore, 


23 See Otey, supra note 17. See, also, Dumschat, supra note 21. 
4 Dumschat, supra note 21. 


°5 Dumschat, supra note 21, 452 U.S. at 465 (emphasis in original) (citation 
omitted). 


6 See, Marrs, supra note 17; Otey, supra note 17. 


27 See Otey, supra note 17. 
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Poindexter did not have a liberty interest in having his sentence 
commuted for an April 17, 1988, release. His argument that 
April 17, 1988, was his “defacto [sic] mandatory release date” 
is without merit. 


3. POINDEXTER’S ADDITIONAL ASSIGNMENTS OF 
Error ArE WitTHouT MERIT 
We have considered Poindexter’s remaining assignments of 
error, and we conclude they are without merit. 


VI. CONCLUSION 

We conclude that under both the statutes in place when 
Poindexter committed his crime and the current statutes, 
Poindexter is not eligible for parole until the Board of Pardons 
commutes his life sentence to a term of years. We further con- 
clude that Poindexter did not have a liberty interest in having 
his sentence commuted to obtain an April 17, 1988, release. The 
district court did not err in quashing the writ of habeas corpus 

and dismissing Poindexter’s case. 
AFFIRMED. 
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THE STATE OF NEBRASKA, APPELLANT, V. WILLIAM M. BARGER, 
ALSO KNOWN AS BILL BARGER, ET AL., APPELLEES. 

750 N.W.2d 357 


Filed June 13, 2008. No. S-07-105. 


1. Summary Judgment. Summary judgment is proper when the pleadings and evi- 
dence admitted at the hearing disclose no genuine issue regarding any material fact 
or the ultimate inferences that may be drawn from those facts and that the moving 
party is entitled to judgment as a matter of law. 

2. Summary Judgment: Appeal and Error. In reviewing a summary judgment, an 
appellate court views the evidence in the light most favorable to the party against 
whom the judgment is granted and gives such party the benefit of all reasonable 
inferences deducible from the evidence. 

3. Judgments: Appeal and Error. An appellate court reviews questions of law inde- 
pendently of the lower court’s conclusion. 

4. Actions: Foreclosure: Liens: Real Estate: Tax Sale: Time. Under Neb. Rev. Stat. 
§ 77-1902 (Reissue 2003), an action to foreclose a lien for taxes represented by a 
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tax sale certificate shall only be brought within 6 months after the expiration of 3 
years from the date of sale of any real estate for taxes or special assessments. 

5. Bankruptcy: Service of Process: Notice: Time. Neb. Rev. Stat. § 25-510.02(2) 
(Reissue 1995) is not relevant to whether a county is properly served with a bank- 
ruptcy dismissal notice for purposes of determining whether the 30-day period in 
11 U.S.C. § 108(c)(2) (2000) is triggered. 

6. Bankruptcy: Notice: Time. When deciding whether purported notice of a bank- 
tuptcy dismissal is sufficient to trigger the 30-day time limit in 11 U.S.C. 
§ 108(c)(2) (2000), a court should determine whether the notice was reasonably 
calculated to apprise the claimant that the stay terminated or expired. 


Appeal from the District Court for Hitchcock County: Davip 
Ursom, Judge. Affirmed. 


D. Eugene Garner, Hitchcock County Attorney, for appellant. 


George G. Vinton for appellees William M. Barger and 
RanDee L. Barger. 


HEAvVICAN, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCormack, and MILLER-LERMAN, JJ. 


CONNOLLY, J. 

County of Hitchcock, Nebraska (the County), brought this 
action to foreclose two tax sale certificates issued for delinquent 
taxes on real estate owned by William M. Barger and RanDee 
L. Barger. After the Hitchcock County treasurer issued the 
certificates to the County, but before the County petitioned for 
foreclosure, the Bargers filed for chapter 13 bankruptcy. Under 
11 U.S.C. § 362(a) (2000), the County was automatically stayed 
from enforcing its liens when the Bargers filed their bankruptcy 
petition. Under 11 U.S.C. § 108(c) (2000), the County had 30 
days after receiving notice of the bankruptcy dismissal to file 
its petition in foreclosure. The Bargers argued that the County 
failed to timely file its petition. The district court agreed and 
granted the Bargers’ motion for summary judgment. 

The issue is, When did the County receive notice of the bank- 
ruptcy dismissal? The Bargers argue that the County received 
notice when the bankruptcy court sent notice to the County 
treasurer in March 2002. The County argues the treasurer was 
not the proper party to receive notice. The County contends that 
it did not receive notice until June 2002 when the Hitchcock 
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County Board of Commissioners received a letter from William 
Barger notifying the board of the bankruptcy dismissal. Because 
the notice to the treasurer was reasonably calculated to apprise 
the County that the bankruptcy court had dismissed the Bargers’ 
case, we affirm. 


I. BACKGROUND 

On July 27, 1998, the County treasurer issued to the County 
tax sale certificate No. 13-98 for delinquent taxes on real 
estate owned by the Bargers. This certificate covered property 
described as the west half of Section 9, Township 4 North, Range 
32 West of the 6th PM., Hitchcock County. On October 1, the 
treasurer issued to the County tax sale certificate No. 35-98 for 
delinquent taxes on other real estate the Bargers owned. This 
certificate covered property described as the northeast quarter 
of Section 8, Township 4 North, Range 32 West of the 6th P.M., 
Hitchcock County. 

In December 2001, before the County petitioned to foreclose 
the tax certificates, the Bargers filed for chapter 13 bankruptcy. 
The U.S. Bankruptcy Court for the District of Nebraska dis- 
missed the bankruptcy case in March 2002. The record reflects 
that on March 22, the bankruptcy court served a notice of dis- 
missal by first class mail on “Hitchcock County Treasurer, P.O. 
Box 218, Trenton, NE 69044-0218.” The record also contains 
William Barger’s affidavit. The affidavit states that in “mid- 
June, 2002,” he sent a certified letter to the board of commis- 
sioners verifying that the notice of dismissal had been received. 
The minutes of the July 1, 2002, board of commissioners meet- 
ing “acknowledged receipt of a ‘Notice of Dismissal of Chapter 
13 Bankruptcy’ from William M. Barger, delivered by certified 
mail on June 13, 2002.” 

On July 15, 2002, the County filed its petition to foreclose 
on tax certificates Nos. 13-98 and 35-98. In their answer, 
the Bargers alleged that the certificates were void because 
the County failed to timely file the petition within the time- 
frame required under Neb. Rev. Stat. § 77-1902 (Reissue 
2003), as extended by 11 U.S.C. § 108(c). The Bargers moved 
for summary judgment, which the district court granted. The 
County appeals. 
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Il. ASSIGNMENTS OF ERROR 
The County assigns, restated and consolidated, that the dis- 
trict court erred in deciding the County’s petition was untimely 
and in sustaining the Bargers’ motion for summary judgment. 


IW. STANDARD OF REVIEW 

[1,2] Summary judgment is proper when the pleadings and 
evidence admitted at the hearing disclose no genuine issue 
regarding any material fact or the ultimate inferences that may 
be drawn from those facts and that the moving party is entitled 
to judgment as a matter of law.’ In reviewing a summary judg- 
ment, we view the evidence in the light most favorable to the 
party against whom the judgment is granted and give such 
party the benefit of all reasonable inferences deducible from 
the evidence.’ 

[3] We review questions of law independently of the lower 
court’s conclusion.? 


IV. ANALYSIS 


1. TIME FOR FILING AN ACTION TO FORECLOSE TAXES 
UNDER NEBRASKA LAW 

[4] Under § 77-1902, an action to foreclose a lien for taxes 
represented by a tax sale certificate “shall only be brought 
within six months after the expiration of three years from the 
date of sale of any real estate for taxes or special assessments.” 
Here, the treasurer issued certificate No. 13-98 to the County 
on July 27, 1998. The certificate expired on July 27, 2001. 
Under § 77-1902, the County had until 6 months later, January 
27, 2002, to file its foreclosure petition on No. 13-98. The 
treasurer issued certificate No. 35-98 to the County on October 
1, 1998. That certificate expired on October 1, 2001. Applying 
§ 77-1902, the County had 6 months, until April 1, 2002, to file 
its foreclosure petition on No. 35-98. But the Bargers’ filing for 
bankruptcy affected these time limits. 


' Erickson v. U-Haul Internat., 274 Neb. 236, 738 N.W.2d 453 (2007). 
2 Td. 
3 See id. 
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2. THE BARGERS’ FILING FOR BANKRUPTCY EXTENDED THE TIME IN 
WHICH THE County HAD TO FILE THE FORECLOSURE PETITIONS 
The Bargers filed for bankruptcy in December 2001, trigger- 

ing the automatic stay under 11 U.S.C. § 362(a). As a result, the 
County was unable to commence the actions to foreclose the tax 
liens. The stay continued until the bankruptcy court dismissed 
the Bargers’ case on March 18, 2002. Under § 77-1902, the 
time for filing the foreclosure petition on No. 13-98 expired on 
January 27, during the automatic stay. The time for filing the 
petition on No. 35-98 expired on April 1, about 14 days after 
the stay terminated. 

The bankruptcy code offers protection for claimants whose 
claims might otherwise expire during the pendency of a bank- 
ruptcy stay or before, or within a short time after, the claimant 
learns of the stay’s termination. 11 U.S.C. § 108(c) provides, in 
relevant part: 

Except as provided in section 524 of this title, if applicable 
nonbankruptcy law . . . fixes a period for commencing or 
continuing a civil action in a court other than a bankruptcy 
court on a claim against the debtor . . . and such period 
has not expired before the date of the filing of the petition, 
then such period does not expire until the later of— 

(1) the end of such period, including any suspension of 
such period occurring on or after the commencement of 


the case; or 

(2) 30 days after notice of the termination or expira- 
tion of the stay under section 362 . . . with respect to 
such claim. 


When § 108(c) applies, “any time deadline for commencing 
and continuing the action is extended to 30 days after notice of 
termination of the stay, if the deadline would have occurred on 
an earlier date.’* As mentioned, under § 77-1902, the period for 
filing the petition on No. 13-98 expired on January 27, 2002, 
before the stay terminated. The period for filing the petition 
on No. 35-98 expired on April 1, 2002, 14 days after the stay 
terminated. Therefore, January 27 and April 1 are the relevant 
dates for § 108(c)(1). Both dates occurred before the deadline 


4 2 Collier on Bankruptcy {| 108.04 at 108-13 (rev. 15th ed. 2008). 
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described in § 108(c)(2), so the extension in § 108(c)(2) applies. 
Under § 108(c)(2), the County had 30 days following notice of 
the stay’s termination to file the foreclosure petition for Nos. 
13-98 and 35-98. Therefore, in deciding if the County’s petition 
was timely, we must determine when the County received notice 
of the bankruptcy dismissal. 


3. THE County RECEIVED NOTICE OF THE BANKRUPTCY 
DISMISSAL IN Marcu 2002 


(a) To Trigger the 30-day Limit in § 108(c)(2), Notice Must Be 
Reasonably Calculated to Apprise the Claimant 
That the Stay Has Terminated or Expired 

The County filed its foreclosure petition on July 15, 2002. 
The issue is whether July 15 was within 30 days of the County’s 
receiving notice that the bankruptcy court had dismissed the 
Bargers’ bankruptcy. The parties disagree about when the County 
received that notice. The Bargers contend that the County 
received notice when the bankruptcy court sent notice of the dis- 
missal to the County treasurer in March. The County contends 
that it did not receive notice of dismissal when the treasurer 
received notice because the treasurer was not the proper party to 
receive the notice. Instead, the County contends that it did not 
receive notice until it received a letter from William Barger on 
June 13. Because July 13 fell on a Saturday, the County argues 
that the petition was timely filed Monday, July 15. 

[5] The County relies on Neb. Rev. Stat. § 25-510.02(2) 
(Reissue 1995) to argue that the proper party to receive notice 
was the Hitchcock County clerk or chief executive officer. 
Section 25-510.02(2) provides, “Any county . . . of this state 
may be served by personal, residence, or certified mail service 
upon the chief executive officer, or clerk.” The County’s reli- 
ance on this section is misplaced. Section 25-510.02(2) falls 
within chapter 25, article 5, which is entitled “Commencement 
of Actions; Process.” The statute is relevant for determining how 
to serve a county when commencing an action involving the 
county—service of process. But the County was not served with 
notice of the bankruptcy dismissal for purposes of commenc- 
ing an action involving the County. Therefore, § 25-510.02(2) 
is irrelevant. 
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The County also argues that the County, acting by and through 
its board, was the “‘holder’” of Nos. 13-98 and 35-98 and was 
the “‘creditor’” for purposes of the bankruptcy proceeding.° 
Thus, according to the County, the board was the proper entity 
to receive notice of the bankruptcy dismissal, and the board did 
not receive notice until June 13, 2002. 

[6] The Bargers argue that under a due process analysis, the 
proper standard for determining whether notice to the treasurer 
put the County on notice is whether that notice was “reasonably 
calculated” to apprise the County of the bankruptcy dismissal.° 
Generally, due process requires notice “reasonably calculated 
. . . tO apprise interested parties of the pendency of the action 
and afford them an opportunity to present their objections.”’ 
Although we do not engage in a due process analysis here, we 
conclude that the “reasonably calculated” standard should apply 
when deciding whether purported notice is sufficient to trigger 
the 30-day time limit in § 108(c)(2). 

The “reasonably calculated” standard helps further the pur- 
pose of § 108(c). Section 108(c) protects claimants by prevent- 
ing a debtor from strategically filing for bankruptcy to shorten 
a limitations period and using the expiration of the limitations 
period as a defense.® But once a claimant receives proper notice 
that the stay has expired or terminated, that party has only 30 
days under § 108(c)(2) to commence or continue an action. We 
believe the protection offered by § 108(c) would be undermined 
if the 30-day limit could be triggered by something less than 
notice reasonably calculated to apprise the claimant that the stay 
had terminated or expired. Therefore, we will consider whether 
notice to the treasurer was reasonably calculated to apprise the 
County that the automatic stay had terminated. 


5 Brief for appellant at 14. 
° Brief for appellees William Barger and RanDee Barger at 8. 
7 Mullane v. Central Hanover Tr. Co., 339 U.S. 306, 314, 70 S. Ct. 652, 94 L. 


Ed. 865 (1950). See, also, Jn re Estate of Seidler, 241 Neb. 402, 490 N.W.2d 
453 (1992). 


8 See National Bank of Commerce v. Ham, 256 Neb. 679, 592 N.W.2d 477 
(1999). 
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(b) Notice to the Treasurer Was Reasonably Calculated to 
Apprise the County That the Automatic 
Stay Had Terminated 

Another case addressing sufficiency of notice to an entity 
within a county system is In re Riverchase Apartments, L.P.? 
There, a county argued that it was not bound by the terms of a 
confirmed reorganization plan because it did not receive notice 
of the bankruptcy case until after the confirmation. Notice of 
the events leading up to the confirmation was sent to the county 
clerk’s address. The county argued that the proper address 
for service of process was that of the county judge or county 
attorney. The issue was whether notice to the county clerk was 
reasonably calculated to apprise the county of the pendency of 
the bankruptcy. The court concluded that it was. According to 
the court, once the clerk received notice, “delivery to the appro- 
priate person within the County system was the responsibility 
of the . . . Clerk’s Office.’!° The court noted, “‘A creditor may 
cho[o]se to organize its business by dividing activities into vari- 
ous departments, [but] it may not use that method of operation 
as a shield against notice properly sent to the creditor in its 
name and place of business.’”"! 

We find this reasoning persuasive, given the treasurer’s duties 
regarding tax sale certificates. For instance, the treasurer issues 
the tax sale certificates.'? The treasurer also keeps a sale book in 
which the details of the certificates are recorded.'* Most impor- 
tant, when the county board is the purchaser, as it was here, the 
treasurer retains custody of the certificate.’ And in such cases, 
the treasurer may assign the certificate to any person wishing to 
buy the certificate.'* Clearly, the treasurer has many responsi- 
bilities relating to the tax sale certificates. 


° In re Riverchase Apartments, L.P., 184 B.R. 35 (M.D. Tenn. 1993). 
10 Td. at 40. 

" Td., quoting In re Worthing, 24 B.R. 774 (D. Conn. 1982). 

Neb. Rev. Stat. §§ 77-1809 and 77-1818 (Reissue 2003). 

3 Neb. Rev. Stat. § 77-1812 (Reissue 2003). 

4 § 77-1809. 

S Td. 


880 275 NEBRASKA REPORTS 


Here, the bankruptcy dismissal notice was pertinent to the 
County’s foreclosure actions: In effect, the notice announced 
the termination of the stay that had prevented the County from 
initiating the foreclosure of its tax sale certificates. We believe 
it is reasonable to conclude that once the treasurer received the 
dismissal notice, the treasurer had a responsibility to deliver 
the notice to the appropriate entity within the county system. 
Therefore, notice to the treasurer was reasonably calculated to 
apprise the board that the bankruptcy court had dismissed the 
case and that the County could initiate its foreclosure action. 

In passing, we note that had a party other than the county 
acquired the tax sale certificates, notice to the treasurer would 
not have met the “reasonably calculated” standard. The linchpin 
of our analysis is that the treasurer retained the certificates 
issued to the County and the relevant parties here are all entities 
within the county system. It is not unreasonable to expect the 
treasurer to forward the notice to the proper entity within the 
county system. Moreover, the treasurer’s office was the central 
clearinghouse for the tax sale certificates. 

We conclude that the bankruptcy dismissal notice sent to the 
treasurer was reasonably calculated to apprise the County that 
the automatic stay was terminated. Therefore, we find that for 
purposes of § 108(c)(2), the County received notice of the stay’s 
termination in March 2002, when the bankruptcy court sent the 
dismissal notice to the treasurer. 


4. THE CounTy’s FORECLOSURE PETITION Was UNTIMELY 

Under § 108(c)(2), the County had 30 days after notice of 
the automatic stay’s termination to file its foreclosure petition. 
The County received notice in March 2002 but did not file the 
petition until July 2002. Therefore, the County’s foreclosure 
petition was untimely. Thus, the district court did not err in 
granting summary judgment for the Bargers and dismissing the 
County’s petition. 


V. CONCLUSION 
We conclude that notice to the treasurer regarding the bank- 
ruptcy dismissal was notice reasonably calculated to apprise 
the County of the automatic stay’s termination. Therefore, for 
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purposes of § 108(c)(2), the County received notice of the stay’s 
termination in March 2002. Under § 108(c)(2), the County had 
30 days to file its foreclosure petition, but the County did not 
file the petition until July 2002. Thus, the County’s petition was 
untimely. The district court did not err in granting the Bargers’ 
motion for summary judgment. 

AFFIRMED. 

HEavican, C.J., not participating in the decision. 


STATE OF NEBRASKA EX REL. COUNSEL FOR DISCIPLINE 
OF THE NEBRASKA SUPREME COURT, RELATOR, V. 
WILLIAM L. SWITZER, JR., RESPONDENT. 

750 N.W.2d 681 


Filed June 13, 2008. No. S-07-182. 


1. Disciplinary Proceedings. A proceeding to discipline an attorney is a trial de novo 
on the record. 

2. Disciplinary Proceedings: Proof. To sustain a charge in a disciplinary pro- 
ceeding against an attorney, a charge must be supported by clear and convinc- 
ing evidence. 

3. Disciplinary Proceedings. Violation of a disciplinary rule concerning the practice 
of law is a ground for discipline. 

4. Disciplinary Proceedings: Appeal and Error. When no exceptions to the ref- 
eree’s findings of fact are filed by either party in an attorney discipline proceeding, 
the Nebraska Supreme Court may, in its discretion, consider the referee’s findings 
final and conclusive. 

5. Disciplinary Proceedings. The basic issues in a disciplinary proceeding against an 
attorney are whether discipline should be imposed and, if so, the type of discipline 
appropriate under the circumstances. 


6. . Each attorney discipline case must be evaluated individually in light of its 
particular facts and circumstances. 
7: . For purposes of determining the proper discipline of an attorney, the 


Nebraska Supreme Court considers the attorney’s acts both underlying the events 
of the case and throughout the proceeding. The determination of an appropriate 
penalty to be imposed on an attorney in a disciplinary proceeding also requires the 
consideration of any aggravating or mitigating factors. 


Original action. Judgment of suspension. 


Kent L. Frobish, Assistant Counsel for Discipline, for 
relator. 
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William L. Switzer, Jr., pro se. 


HEAVICAN, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, and 
MILLER-LERMAN, JJ. 


PER CURIAM. 
INTRODUCTION 

The office of the Counsel for Discipline of the Nebraska 
Supreme Court filed formal charges against respondent, William 
L. Switzer, Jr. After a formal hearing, the referee concluded that 
Switzer had violated the Code of Professional Responsibility, 
the Nebraska Rules of Professional Conduct, this court’s disci- 
plinary rules, and his oath of office as an attorney, and recom- 
mended a suspension of 1 year. While we adopt the findings of 
the referee, we do not accept the discipline recommended by the 
referee. We instead impose discipline as indicated below. 


FACTS 

On February 22, 2007, formal charges were filed by the 
office of the Counsel for Discipline against Switzer, alleg- 
ing that Switzer had violated the following provisions of the 
Code of Professional Responsibility: Canon 1, DR 1-102(A)(1) 
(violating disciplinary rule), DR 1-102(A)(4) (engaging in con- 
duct involving dishonesty, fraud, deceit, or misrepresentation), 
DR 1-102(A)(5) (engaging in conduct prejudicial to adminis- 
tration of justice), and DR 1-102(A)(6) (engaging in any other 
conduct adversely reflecting upon his fitness to practice law); 
Canon 6, DR 6-101(A)(3) (neglecting legal matter entrusted to 
him); Canon 7, DR 7-101(A)(2) (failing to carry out contract 
of employment) and DR 7-101(A)(3) (prejudicing or dam- 
aging his client during course of professional relationship); 
DR 7-102(A)(3) (concealing or knowingly failing to disclose 
that which lawyer is required by law to reveal); Canon 9, 
DR 9-102(A)(1) and (2) (failing to preserve identity of client 
funds), DR 9-102(B)(3) (failing to maintain complete record 
of client funds and to render appropriate accounting), and 
DR 9-102(B)(4) (failing to promptly pay or deliver client funds 
to client). The formal charges also alleged that Switzer violated 
the following provisions of Neb. Ct. R. of Prof. Cond. (rev. 
2005): rule 8.4(a) (violating or attempting to violate Nebraska 
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Rules of Professional Conduct), 8.4(c) (engaging in conduct 
involving dishonesty, fraud, deceit, or misrepresentation), and 
8.4(d) (engaging in conduct prejudicial to administration of jus- 
tice), as well as his oath of office as an attorney.' In his answer, 
Switzer disputed these allegations. 

A referee’s hearing was held on August 30, 2007. Switzer, 
acting pro se, testified at the hearing. In addition, 42 exhibits 
were introduced. The record in this case reveals the following 
facts: Switzer was retained on or about March 23, 2005, by Lori 
Carney and Charles Daubs. The next day, March 24, Carney 
sent to Switzer a check for $500 as an advance fee payment. 
Switzer agreed to draw up and file the necessary paperwork to 
have Carney and Daubs appointed as coguardians and coconser- 
vators for their mother, Marion Daubs (Marion). 

Meanwhile, on March 31, 2005, unbeknownst to Carney and 
Daubs, Marion signed a power of attorney naming Mark Milone 
as her attorney in fact. Previously, Carney had held Marion’s 
power of attorney. Marion had a stroke on April 2, which appar- 
ently gave effect to the power of attorney. 

Milone notified Carney on April 4, 2005, that her appoint- 
ment had been revoked and that he now held Marion’s power 
of attorney. On April 8, Milone notified Switzer by letter of 
Milone’s appointment. In that letter, Milone indicated that 
he was aware that Switzer had been retained to commence a 
guardianship-conservatorship action. Milone requested that he 
be notified of the commencement of any such action. 

On April 11, 2005, Carney and Daubs met with Switzer 
regarding the guardianship-conservatorship. Carney testified that 
as of that date, Switzer was aware that Milone held Marion’s 
power of attorney. On April 12, Switzer filed an ex parte emer- 
gency petition for appointment of temporary coguardians and 
coconservators. This petition failed to list Milone as an inter- 
ested party, nor was the judge notified of the power of attorney 
held by Milone. The petition was granted. 

When Milone learned that the petition was filed and granted, 
he filed a petition to terminate the temporary coguardianship 
and coconservatorship. That petition was granted on April 15, 


' See Neb. Rev. Stat. § 7-104 (Reissue 1997). 
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2005. Switzer was notified that same day that the guardianship- 
conservatorship had been terminated; he failed to notify 
Carney or Daubs. Carney was notified of the termination on 
April 19. 

Subsequent to this notification, Carney and Daubs unsuc- 
cessfully attempted to contact Switzer on at least four separate 
occasions. Carney testified that in one instance, she waited on 
the telephone line for an hour to allow Switzer to talk with her 
when he was free. At the hearing before the referee, Switzer 
acknowledged that he failed Carney and Daubs, stating that he 
“did not do what [he] was supposed to do” and that he realized 
that he “absolutely” should have communicated with them bet- 
ter than he did. 

On May 3, 2005, Daubs wrote to Switzer to terminate the 
attorney-client relationship. In his letter, Daubs requested an 
accounting of services rendered, as well as the return of the 
unused portion of the $500 retainer. According to evidence 
presented at the hearing, an accounting was never provided 
nor did Switzer produce any evidence regarding any portion of 
the retainer. 

Carney and Daubs then retained new counsel. On May 5, 
2005, this counsel contacted Switzer and requested a copy of 
the file. Such was never provided to new counsel. 

On December 13, 2005, the Counsel for Discipline received 
a letter from Carney regarding Switzer’s representation. The 
Counsel for Discipline forwarded the letter to Switzer for 
his response. On January 10, 2006, Switzer responded to the 
letter, noting that the file was in storage, but that he would 
have it retrieved. In the letter, Switzer indicated the fact that 
Milone held Marion’s power of attorney was never communi- 
cated to him. Switzer did not address his failure to communicate 
with Carney and Daubs after the guardianship-conservatorship 
was terminated. 

Despite indicating that he would respond further once the file 
had been retrieved, and despite the fact that additional letters 
were sent to him from the Counsel for Discipline on February 
22 and March 22, 2006, no additional response was received. 
The matter was upgraded to a formal grievance on April 13; 
Switzer’s response was received on April 18. 
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The April 18, 2006, response read in full: “I have received 
your packet of documents and enclose in response my copies 
of letters to you. The last letter was dated March 30, 2006. I 
believe that I have responded to your inquiries. Please let me 
know if you need further information.” 

Enclosed with this letter was a letter dated March 30, 2006, 
addressed to the Counsel for Discipline. The letter stated in 
part that “[e]nclosed is a copy of the letter mentioned in my 
last communication to you.” Enclosed was a letter from Carney 
and Daubs’ new counsel requesting the file—Switzer had indi- 
cated in his January 10 letter that he would forward this letter. 
However, the Counsel for Discipline denied receiving any com- 
munication from Switzer dated March 30, 2006. In response to 
a question by the referee with regard to the March 30 and April 
18 correspondence, Switzer admitted that the March 30 letter 
was a “fabrication.” 

The Counsel for Discipline again contacted Switzer on May 
12, 2006, to ask a number of followup questions related to 
Switzer’s failure to communicate with Carney and Daubs and 
his failure to provide a copy of the relevant file to new counsel, 
as well as questions related to his billing with regard to the 
Carney/Daubs representation. A followup letter was sent on 
June 7. Switzer was eventually reached by telephone on June 
20. Switzer stated that he had not received the May and June 
letters because they had been sent to an incorrect address. The 
record shows that the address was, in fact, incorrect, but that 
all previous correspondence had also been sent to the techni- 
cally incorrect address and had been received. The Counsel for 
Discipline indicated that neither the May 12 letter nor the June 
7 letter was returned as undeliverable. 

In any event, the May and June 2006 letters were faxed to 
Switzer, who still failed to respond. The Counsel for Discipline 
again telephoned Switzer on August 3; Switzer indicated that a 
response letter had been written, but not yet sent. The Counsel 
for Discipline received a letter from Switzer on August 8. The 
letter was postmarked August 7. 

In that letter, Switzer again stated that at the time he filed 
the petition for guardianship-conservatorship, he was not aware 
that Milone held Marion’s power of attorney. Switzer failed 
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to provide any evidence that he had deposited or withdrawn 
Carney’s check. Switzer also claimed that a computer malfunc- 
tion had prevented him from retrieving the billing statement 
prepared in the matter. 

The referee issued his report on October 11, 2007. In that 
report, the referee noted that “Switzer’s unwillingness to respond 
properly and adequately carried on following the appointment of 
the undersigned as Referee.” The referee stated that he had asked 
Switzer to file a “proper Answer, which . . . Switzer promised 
to do, but didn’t do. Also . . . Switzer indicated that he would 
conduct discovery, which he never did.” The referee then con- 
cluded Switzer’s conduct was in violation of DR 1-102(A)(1), 
(4), (5), and (6); DR 6-101(A)(3); DR 7-101(A)(2) and (3); 
DR 7-102(A)(3); DR 9-102(A)(1) and (2), and DR 9-102(B)(3) 
and (4) of the Code of Professional Responsibility; rule 8.4 of 
the Nebraska Rules of Professional Conduct; Neb. Ct. R. of 
Discipline 9(E) (rev. 2001); and his oath of office as an attor- 
ney. The referee recommended that Switzer be temporarily 
suspended from the practice of law for a period of 1 year. No 
exceptions to this report were filed. On October 29, the Counsel 
for Discipline filed a motion for judgment on the pleadings, 
requesting that this court accept the referee’s recommendation 
and enter judgment thereon. 


ANALYSIS 

As an initial matter, we note that some of Switzer’s conduct 
now at issue occurred prior to September 1, 2005, and is governed 
by the now-superseded Code of Professional Responsibility, 
while other conduct occurred on or after September 1, the effec- 
tive date of the Nebraska Rules of Professional Conduct, and is 
therefore governed by those rules. 

[1-3] A proceeding to discipline an attorney is a trial de novo 
on the record.” To sustain a charge in a disciplinary proceeding 
against an attorney, a charge must be supported by clear and 


? State ex rel. Counsel for Dis. v. Petersen, 272 Neb. 975, 725 N.W.2d 845 
(2007). 
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convincing evidence.* Violation of a disciplinary rule concern- 
ing the practice of law is a ground for discipline.‘ 

[4] As noted, neither party filed any written exceptions to 
the referee’s report. Pursuant to Neb. Ct. R. of Discipline 10(L) 
(rev. 2005), the Counsel for Discipline filed a motion for judg- 
ment on the pleadings. When no exceptions to the referee’s 
findings of fact are filed by either party in an attorney discipline 
proceeding, the Nebraska Supreme Court may, in its discretion, 
consider the referee’s findings final and conclusive.* Based upon 
the undisputed findings of fact in the referee’s report, which 
we consider to be final and conclusive, we conclude the formal 
charges are supported by clear and convincing evidence. We 
specifically conclude that Switzer has violated DR 1-102(A)(1), 
(4), (5), and (6); DR 6-101(A)(3); DR 7-101(A)(2) and (3); 
DR 7-102(A)(3); DR 9-102(A)(1) and (2), and DR 9-102(B)(3) 
and (4) of the Code of Professional Responsibility; rule 8.4 of 
the Nebraska Rules of Professional Conduct; and his oath of 
office as an attorney. Accordingly, we grant in part the Counsel 
for Discipline’s motion for judgment on the pleadings. 

[5] We have stated that the basic issues in a disciplinary 
proceeding against an attorney are whether discipline should 
be imposed and, if so, the type of discipline appropriate under 
the circumstances.° Neb. Ct. R. of Discipline 4 (rev. 2004) pro- 
vides that the following may be considered as discipline for 
attorney misconduct: 

(A) Misconduct shall be grounds for: 

(1) Disbarment by the Court; or 

(2) Suspension by the Court; or 

(3) Probation by the Court in lieu of or subsequent to 
suspension, on such terms as the Court may designate; or 

(4) Censure and reprimand by the Court; or 

(5) Temporary suspension by the Court; or 


3 Td. 
4 Td. 


5 State ex rel. Counsel for Dis. v. Wickenkamp, 272 Neb. 889, 725 N.W.2d 811 
(2007). 


® State ex rel. Counsel for Dis. v. Petersen, supra note 2. 
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(6) Private reprimand by the Committee on Inquiry or 
Disciplinary Review Board. 

(B) The Court may, in its discretion, impose one or 
more of the disciplinary sanctions set forth above.’ 

[6,7] With respect to the imposition of attorney discipline 
in an individual case, we have stated that each attorney dis- 
cipline case must be evaluated individually in light of its 
particular facts and circumstances.* For purposes of determin- 
ing the proper discipline of an attorney, this court considers 
the attorney’s acts both underlying the events of the case and 
throughout the proceeding.’ The determination of an appropri- 
ate penalty to be imposed on an attorney in a disciplinary pro- 
ceeding also requires the consideration of any aggravating or 
mitigating factors.'° 

We have considered the referee’s report and recommenda- 
tion, the findings of which have been established by clear and 
convincing evidence and the applicable law. In his report, the 
referee recommended that with respect to the discipline to be 
imposed, Switzer should be suspended from the practice of 
law for 1 year. We disagree with the referee’s recommendation, 
and to the extent that the Counsel for Discipline’s motion for 
judgment on the pleadings requests that this court accept the 
referee’s recommendation with respect to discipline, we over- 
rule that motion. 

The formal charges in this case allege that Switzer failed to 
reveal to the county court the fact that Milone held Marion’s 
power of attorney. When this failure was discovered, the 
guardianship-conservatorship was terminated. Switzer was noti- 
fied of this termination, but did not inform his clients. Switzer’s 
clients were eventually notified after service by the sheriff. 
Each client attempted to contact Switzer, but was unable to do 
so. Switzer was later asked to turn over the file to the clients’ 


T See, also, disciplinary rule 10(N). 

8 State ex rel. Counsel for Dis. v. Wickenkamp, supra note 5. 
° State ex rel. Counsel for Dis. v. Petersen, supra note 2. 

10 Td. 
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new counsel and to provide a detailed accounting, but failed to 
do either. 

We are concerned by Switzer’s failure to reveal the informa- 
tion regarding Milone’s holding of Marion’s power of attorney. 
We also express concern over Switzer’s lack of communication 
with his clients,'' particularly given the lengths that Carney took 
to speak with him. 

We are also troubled by Switzer’s failure to respond to the 
Counsel for Discipline’s inquiries. We have held that an attor- 
ney’s failure to respond to inquiries and requests for informa- 
tion from the office of the Counsel for Discipline is considered 
to be a grave matter and a threat to the credibility of attorney 
disciplinary proceedings. '” 

Switzer’s failure to cooperate is only compounded in this 
case in that Switzer admitted to fabricating a document during 
the course of the Counsel for Discipline’s investigation. We con- 
sider this fabrication to move beyond failing to cooperate with 
the Counsel for Discipline; instead, such action directly inter- 
fered with the investigation. While there is no indication from 
the Counsel for Discipline that the fabricated letter impeded its 
investigation in any meaningful way, this court cannot and will 
not overlook Switzer’s behavior on this point. 

In his report, the referee noted as an aggravating factor 
Switzer’s two prior private reprimands. And the referee further 
indicated that Switzer was not particularly cooperative through- 
out the disciplinary process following the filing of formal 
charges. With respect to this finding, the referee first referenced 
Switzer’s answer to the formal charges. In that answer, Switzer 
alleged that the Counsel for Discipline had “mixed up and 
concocted events and allegations, taken events out of context, 
and reached conclusions which are based upon innuendo of 
[the Counsel for Discipline’s] own choosing. The behavior and 


See, e.g., State ex rel. Special Counsel for Dis. v. Fellman, 267 Neb. 838, 
678 N.W.2d 491 (2004); State ex rel. Counsel for Dis. v. James, 267 Neb. 
186, 673 N.W.2d 214 (2004). 

'2 State ex rel. Counsel for Dis. v. Zendejas, 274 Neb. 829, 743 N.W.2d 765 


(2008); State ex rel. Counsel for Dis. v. Gilroy, 270 Neb. 339, 701 N.W.2d 
837 (2005). 
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conduct and attitude which [the Counsel for Discipline] con- 
tinues to exhibit results in allegations which are frivolous and 
misguided.” In his report, the referee indicated that he felt this 
answer was improper. The referee also indicated that Switzer 
had agreed to file a new answer, but had failed to do so. Aside 
from Switzer’s failing to file a new answer, the referee noted 
that Switzer was not cooperative in that Switzer indicated he 
would conduct discovery, but never did so. 

Based upon our consideration of the record in this case, this 
court finds that Switzer should be and hereby is suspended from 
the practice of law for a period of 18 months, effective imme- 
diately. Switzer shall comply with Neb. Ct. R. of Discipline 16 
(rev. 2004) and, upon failure to do so, shall be subject to a pun- 
ishment for contempt of this court. At the end of the 18-month 
suspension period, Switzer may apply to be reinstated to the 
practice of law, provided that Switzer has demonstrated his 
compliance with rule 16 and further provided that the Counsel 
for Discipline has not notified this court that Switzer has vio- 
lated any disciplinary rule during his suspension. We also direct 
Switzer to pay costs and expenses in accordance with Neb. 
Rev. Stat. §§ 7-114 and 7-115 (Reissue 1997), disciplinary rule 
10(P), and Neb. Ct. R. of Discipline 23(B) (rev. 2001) within 
60 days after an order imposing costs and expenses, if any, is 
entered by this court. 


CONCLUSION 

The motion of the Counsel for Discipline is sustained in part 
and in part overruled. We adopt the referee’s findings of fact 
and conclude that Switzer has violated the Code of Professional 
Responsibility, the Nebraska Rules of Professional Conduct, 
and his oath of office as an attorney. 

It is the judgment of this court that Switzer should be and 
hereby is suspended from the practice of law for 18 months, 
effective immediately. 

JUDGMENT OF SUSPENSION. 

McCormack, J., not participating. 
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Mark STEVEN PESTAL AND KIMBERLY ANN PESTAL, APPELLEES, V. 
JOHN J. MALONE, SR., AND KAREN MALONE, APPELLANTS, 
AND ALL PERSONS WHETHER NATURAL OR ARTIFICIAL, 
HAVING OR CLAIMING ANY INTEREST IN AND TO: 

Lot 7, THE HILLTOP OF OAK HILLs HIGHLANDS, 

A SUBDIVISION IN DouGLAS County, NEBRASKA, 

REAL NAMES UNKNOWN, APPELLEES. 

750 N.W.2d 350 


Filed June 13, 2008. No. S-07-216. 


1. Parties: Jurisdiction: Waiver. The presence of necessary parties to a suit is a 
jurisdictional matter that cannot be waived by the parties; it is the duty of the 
plaintiff to join all persons who have or claim any interest that would be affected 
by the judgment. 

2. Judgments: Jurisdiction: Appeal and Error. When a jurisdictional question does 
not involve a factual dispute, its determination is a matter of law, which requires 
an appellate court to reach a conclusion independent of the decision made by the 
lower court. 

3. Appeal and Error. An appellate court will not consider an issue on appeal that 
was not presented to or passed upon by the trial court. 

4. Parties: Jurisdiction. If necessary parties to a proceeding are absent, the district 
court has no jurisdiction to determine the controversy. 

5. Parties: Words and Phrases. An indispensable or necessary party is one whose 
interest in the subject matter of the controversy is such that the controversy cannot 
be finally adjudicated without affecting the necessary party’s interest or which is 
such that not to address the interest of the necessary party would leave the contro- 
versy in such a condition that its final determination may be wholly inconsistent 
with equity and good conscience. 

6. Easements. An easement that is recorded and continues in favor of future owners 
is appurtenant to and runs with the land. 


Appeal from the District Court for Douglas County: SANDRA 
L. Doucuerty, Judge. Vacated and dismissed. 


Philip J. Lee for appellants. 


James B. McVay and John S. Kampfe, of Tiedeman, Lynch, 
Kampfe & McVay, for appellees Mark Steven Pestal and 
Kimberly Ann Pestal. 


HEAVICAN, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, and 
MILLER-LERMAN, JJ. 
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MILLER-LERMAN, J. 

NATURE OF CASE 

This equity action involves a dispute among neighbors over 
four parcels of property. The disputed parcels are either part of 
or adjacent to a common driveway serving three lots, 6, 7, and 
8, in the Hilltop of Oak Hills Highlands subdivision in Douglas 
County, Nebraska. The owners of Lot 8, Mark Steven Pestal 
and Kimberly Ann Pestal, appellees, brought this action in the 
district court for Douglas County against the owners of Lot 7, 
John J. Malone, Sr., and Karen Malone, appellants. The owners 
of Lot 6, Steven and Elizabeth Gleason, also affected by this 
action, were not made parties. 

Following trial, the district court granted relief in favor of 
the Pestals. The court determined that the Pestals were owners 
in fee simple of two of the disputed parcels and that the Pestals 
were entitled to prescriptive easements with specified terms over 
the two other parcels. The district court enjoined the Malones 
from interfering with the Pestals’ interests in the disputed par- 
cels and dismissed with prejudice the Malones’ counterclaim in 
which they had sought to quiet title to the disputed parcels in 
their name. The Malones appeal. 

We conclude that because the record reflects the absence of 
parties who have an interest in the property that is the subject of 
this action and whose rights to such property may be affected by 
this action, the district court was without jurisdiction to resolve 
this controversy. Accordingly, we vacate the district court’s 
order and dismiss the appeal. 


FACTS 

Lots 6, 7, and 8 border on Washington Circle in the Hilltop of 
Oak Hills Highlands subdivision. The owners of Lots 6, 7, and 8 
share a common driveway. The Pestals own Lot 8. The Malones 
own Lot 7. The Gleasons own Lot 6. Lot 7 is situated between 
Lots 6 and 8. The record shows the existence of a driveway ease- 
ment, which is a recorded, perpetual, nonexclusive easement, 
over a portion of Lot 7 “to the present and future owners, occu- 
pants and invitees of Lots 6 and 8.” According to its terms, the 
purpose of the driveway easement is to provide “vehicular and 
pedestrian access from Washington Circle to Lot[s] 6 and 8” 
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as well as to Lot 7. The easement is recorded with the Douglas 
County register of deeds. 
The Pestals brought the instant action against the Malones, 
and, according to the caption of their amended complaint, all 
persons claiming an interest in Lot 7, “Real Names Unknown.” 
The Gleasons were not named as parties. The amended com- 
plaint was filed March 10, 2004. Based upon a representation 
to the court that the real names of persons having an interest 
in the disputed parcels could not be determined after diligent 
investigation, the Pestals were granted permission to serve the 
unnamed parties by publication. 
The Pestals claimed title to four parcels of property, two in 
fee by adverse possession and two by prescriptive easement. The 
district court in its order filed after trial described these four 
disputed parcels as follows: 
Parcel A, the driveway property, is an irregular shaped 
section of a brick and concrete drive and adjacent bricked 
area that exclusively serves [the Pestals’] lot but lies 
entirely within the legal boundaries of [appellants’] lot... . 
Parcel B, the roadway easement, is an asphalted area that 
abuts [the Pestals’] driveway and is located entirely within 
[appellants’] lot... . Parcel C, the landscaping property, is 
a long and narrow area consisting mainly of landscaping 
and a small section of the brick and concrete driveway . . 
. . Parcel D, the parking easement, is a rectangular sec- 
tion of the asphalted roadway that is entirely within the 
perpetual nonexclusive easement granted to the owners of 
Lot[s] 8 and 6. 

The record reflects that parcels C and D lie within the driveway 

easement. The Pestals sought a fee simple interest in parcel C 

and a prescriptive easement in parcel D. 

In their answer, the Malones denied the Pestals’ allegations 
that the Pestals were entitled to title by adverse possession 
and to prescriptive easements over the disputed parcels. The 
Malones attached a copy of a recorded driveway easement to 
their answer. The Malones filed a counterclaim that sought to 
have title to the disputed parcels quieted in their names. 

On November 13 and 14, 2006, the district court conducted 
a bench trial. A total of eight witnesses, including Steven 
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Gleason, testified. During his testimony, Steven Gleason stated 
that he and his wife were the owners of Lot 6. He also generally 
described his use of the driveway easement and the property 
that made up the disputed parcels. Over 50 exhibits were admit- 
ted into evidence during trial, including a copy of the drive- 
way easement. 

On January 29, 2007, the district court entered its order. The 
court determined that the Pestals had met their burden of proof 
as to all four parcels. By virtue of the Pestals’ establishing 
their claims of adverse possession to parcels A and C, the court 
awarded A and C in fee simple to the Pestals. The court also 
awarded prescriptive easements to the Pestals as to parcels B and 
D. The prescriptive easement as to parcel C was for the purposes 
of ingress and egress and as to parcel D was for the purpose 
of occasional parking. The district court entered a permanent 
injunction prohibiting the Malones from interfering with the 
Pestals’ property rights. Finally, the district court dismissed the 
Malones’ counterclaim with prejudice. The Malones appeal. 


ASSIGNMENTS OF ERROR 
On appeal, the Malones raise seven assignments of error. 
Because we conclude that the district court erred in failing 
to require the presence of all necessary parties, we discuss 
only the assignment of error that claims that the district court 
lacked jurisdiction. 


STANDARDS OF REVIEW 

[1,2] The presence of necessary parties to a suit is a jurisdic- 
tional matter that cannot be waived by the parties; it is the duty 
of the plaintiff to join all persons who have or claim any inter- 
est that would be affected by the judgment. Ruzicka v. Ruzicka, 
262 Neb. 824, 635 N.W.2d 528 (2001). When a jurisdictional 
question does not involve a factual dispute, its determination 
is a matter of law, which requires an appellate court to reach a 
conclusion independent of the decision made by the lower court. 
See id. 


ANALYSIS 
On appeal, the Malones assert that the district court lacked 
jurisdiction because the Pestals failed to join necessary parties 
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as required by Neb. Rev. Stat. § 25-323 (Cum. Supp. 2006), 
which grants the district court authority to determine disputes 
when the proper parties are before it. Section 25-323 is enti- 
tled “Necessary parties; brought into suit; procedure.” Section 
25-323 provides, inter alia, as follows: 
The court may determine any controversy between par- 
ties before it when it can be done without prejudice to 
the rights of others or by saving their rights; but when a 
determination of the controversy cannot be had without the 
presence of other parties, the court must order them to be 
brought in. 

The Malones note that by virtue of the driveway easement, 
the Gleasons held perpetual easements over parcels C and D, 
and, in addition, the evidence shows that the Gleasons used par- 
cels A and B. As a result, the Malones argue that the Gleasons 
were necessary parties in the action filed by the Pestals. Because 
the Gleasons were not parties to this action, the Malones claim 
the district court erred when it failed to order the Gleasons to 
be brought in. The Malones further argue that because of the 
absence of necessary parties, the district court lacked jurisdic- 
tion to enter the relief it granted in this case. 

[3,4] The Malones admit that they did not raise the neces- 
sary party argument before the district court. As a general rule, 
an appellate court will not consider an issue on appeal that was 
not presented to or passed upon by the trial court. See Clark v. 
Clark, ante p. 276, 746 N.W.2d 132 (2008). However, the pres- 
ence of necessary parties is jurisdictional and cannot be waived 
by the parties. Ruzicka v. Ruzicka, supra. If necessary parties 
to a proceeding are absent, the district court has no jurisdiction 
to determine the controversy. See Langemeier v. Urwiler Oil & 
Fertilizer, 259 Neb. 876, 613 N.W.2d 435 (2000). We therefore 
address the merits of this argument. 

[5] We have stated that an indispensable or necessary party 
is one whose interest in the subject matter of the controversy is 
such that the controversy cannot be finally adjudicated without 
affecting the necessary party’s interest or which is such that 
not to address the interest of the necessary party would leave 
the controversy in such a condition that its final determination 
may be wholly inconsistent with equity and good conscience. 
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See In re Adoption of Kenten H., 272 Neb. 846, 725 N.W.2d 
548 (2007). We have also stated that the presence of necessary 
parties is jurisdictional and that the absence of necessary parties 
deprives the district court of jurisdiction. Ruzicka v. Ruzicka, 
supra; Langemeier v. Urwiler Oil & Fertilizer, supra. 

We have long recognized in adverse possession and ease- 
ment actions the importance of naming as parties all persons or 
entities who have or may have an interest in the property that 
is the subject of the action. In Whitaker v. Gering Irr. Dist., 183 
Neb. 290, 160 N.W.2d 186 (1968), we set aside the judgment 
and remanded the cause for a new trial when we determined 
on appeal that persons who had an interest in the real property 
that was the subject of the action had not been brought in as 
parties. In Whitaker, we stated that “[t]he defendant’s claim of 
adverse possession . . . whether it be limited to an easement or 
not, certainly could not be established as against [persons who] 
are not parties to the action” and that “[w]hen it appears that all 
indispensable parties to a proper and complete determination of 
an equity cause were not before the district court, [an appellate 
court] will remand the cause for the purpose of having such par- 
ties brought in.” Jd. at 294-95, 160 N.W.2d at 188-89. 

A determination of the present controversy will necessarily 
prejudice the rights of all persons who have or claim to have 
an interest in the disputed parcels. The evidence showed that 
the Gleasons used parcels A and B. More significantly, the 
Gleasons have a recorded interest in the driveway easement, 
parcels C and D, and the district court awarded the Pestals title 
in fee simple to parcel C and a prescriptive easement to parcel 
D, thereby affecting the Gleasons’ interests. 

[6] As for parcel C, from the record available to us, it 
appears that the Gleasons’ easement in the driveway, which is 
recorded and continues in favor of future owners of Lot 6, is 
not a mere personal right and therefore is appurtenant to the 
land. See Spilker v. First Nat. Bank & Trust Co., 211 Neb. 540, 
319 N.W.2d 429 (1982). Although parcel C was awarded to 
the Pestals in fee simple, the Gleasons’ easement interest, as 
appurtenant thereto, passed with the award of title without hav- 
ing been expressly mentioned by the district court. See Hillary 
Corp. v. United States Cold Storage, 250 Neb. 397, 550 N.W.2d 
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889 (1996). Because the Gleasons’ interest in parcel C ran with 
the land, see id. (quoting Broadhead v. Terpening, 611 So. 2d 
949, 954 (Miss. 1992), stating “‘[e]asements by necessity and 
by implication are appurtenant to the dominant estate and run 
with land’”), the impact on the Gleasons’ interest in parcel C 
by virtue of the district court’s award to the Pestals of parcel C 
was de minimis. However, as to parcel D, in which the Gleasons 
had a recorded prescriptive easement for the purpose of access 
to their Lot 6, the district court’s award of a prescriptive ease- 
ment to parcel D to the Pestals for their parking purposes had 
an adverse effect on the Gleasons’ ability to exercise their ease- 
ment right of access. Thus, the Gleasons’ interests are affected 
by the controversy and the Gleasons were necessary parties to 
this action. The district court erred in not sua sponte requiring 
that the Gleasons be made parties. See Ruzicka v. Ruzicka, 262 
Neb. 824, 635 N.W.2d 528 (2001). 

The Pestals as the successful parties do not dispute the 
Gleasons’ status as necessary parties, at least with regard to 
the driveway easement, parcels C and D. The Pestals claim, 
however, that because they named “All Persons . . . Real Names 
Unknown” as defendants in the caption of their amended com- 
plaint and constructively served such defendants, the Gleasons 
had constructive notice of the litigation and were thus converted 
into parties. We do not agree with the Pestals’ assessment of the 
record or the applicable law. 

Contrary to the Pestals’ assertion, the Gleasons were not 
unknown persons. Compare Neb. Rev. Stat. § 25-321 (Cum. 
Supp. 2006) (providing that when names of persons having 
interest in real estate do not appear of record, plaintiff may in 
complaint designate such persons as ““‘all persons having or 
claiming any interest in’” such real estate, followed by words, 
“*real names unknown’”). The driveway easement as a public 
record was readily available, and, in any event, a copy of the 
easement was attached to the Malones’ answer. Under these 
circumstances, the Gleasons’ interest in the disputed parcels 
was readily apparent. The Gleasons should have been joined as 
named parties. 

The Pestals also argue that because Steven Gleason appeared 
as a witness at trial, the Gleasons had actual notice of the 
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proceedings and need not be named as parties. We reject this 
argument. Even ignoring the fact that Elizabeth Gleason was not 
a witness, it is axiomatic that being a witness does not make one 
a party to an action. Compare Bank of Vernal v. Uintah County 
et al. (Two Cases), 122 Utah 410, 250 P.2d 581 (1952) (stating 
generally that individual who took no part in proceedings other 
than as witness and who did not agree to become party to law- 
suit was not party and that such individual’s interest in property 
that was subject of lawsuit was unaffected by litigation). The 
Gleasons’ rights cannot be properly resolved or ruled upon 
unless they are added as necessary parties. 

For completeness, we note that the Malones claim on appeal 
that there exist other entities with interests in the disputed 
parcels whose presence is required for a final determination 
of the subject matter of the action. We cannot determine from 
the record on appeal the validity of the Malones’ contention, 
although we note there is an indication that the subdivision 
homeowners’ association may have easement rights over all or 
some of the disputed parcels. 

We conclude that this controversy involving potential interests 
in real property cannot be properly resolved without the proper 
participation of all necessary parties in the suit. See Ruzicka v. 
Ruzicka, supra. Because the presence of necessary parties is 
jurisdictional, we conclude the district court lacked jurisdiction 
in this matter. See Langemeier v. Urwiler Oil & Fertilizer, 259 
Neb. 876, 613 N.W.2d 435 (2000). 


CONCLUSION 
In an action involving real estate for adverse possession 
and prescriptive easements, it is fundamental that all persons 
or entities having an interest in the property that is the subject 
of the action be made parties to the lawsuit. In the absence of 
a necessary party, the district court is without jurisdiction to 
determine the controversy. Because a determination of the con- 
troversy would prejudice the rights of the Gleasons, who were 
not named as parties, we vacate the district court’s order and 
dismiss the appeal. 
VACATED AND DISMISSED. 
McCormack, J., not participating. 
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STATE OF NEBRASKA, APPELLEE, V. 
DONELL KING, APPELLANT. 
750 N.W.2d 674 


Filed June 13, 2008. No. S-07-458. 


Sentences: Due Process: Appeal and Error. Whether the district court’s resen- 
tencing of a defendant following a successful appeal violates the defendant’s due 
process rights presents a question of law. 

Judgments: Appeal and Error. When an appellate court reviews questions of law, 
it resolves the questions independently of the lower court’s conclusions. 
Sentences: Judges. Under the U.S. Supreme Court’s decision in North Carolina 
v. Pearce, 395 U.S. 711, 89 S. Ct. 2072, 23 L. Ed. 2d 656 (1969), a judge who 
originally sentenced a defendant cannot impose a more severe punishment upon 
resentencing unless (1) the new sentence is based upon objective information con- 
cerning identifiable conduct on the part of the defendant occurring after the time 
of the original sentencing proceeding and (2) the factual basis establishing such 
conduct is included in the record. 

Sentences: Presumptions. The presumption of vindictiveness can apply to a 
remand for resentencing after a defendant has successfully challenged the sentence 
itself and not the conviction. 

Due Process: Presumptions. The due process presumption of vindictiveness 
applies only in cases in which a reasonable likelihood of vindictiveness exists. 
Sentences. In Nebraska, unless prohibited by statute or unless the sentencing court 
states otherwise when it pronounces the sentences, multiple sentences imposed at 
the same time run concurrently with each other. 


Appeal from the District Court for Douglas County: Joun D. 
Harrvican, Jr., Judge. Affirmed. 


James J. Regan for appellant. 


Jon Bruning, Attorney General, and George R. Love for 
appellee. 


WRIGHT, CONNOLLY, GERRARD, STEPHAN, McCormack, and 


MILLER-LERMAN, JJ. 


ConnoLty, J. 
SUMMARY 
In North Carolina v. Pearce,' the U.S. Supreme Court held 


that due process imposes a presumption of vindictiveness when, 


' North Carolina v. Pearce, 395 U.S. 711, 89 S. Ct. 2072, 23 L. Ed. 2d 656 
(1969), overruled on other grounds, Alabama vy. Smith, 490 U.S. 794, 109 
S. Ct. 2201, 104 L. Ed. 2d 865 (1989). 
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following a defendant’s successful appeal, a sentencing judge 
orders a more severe sentence that is not justified by objective 
evidence in the record since the original sentencing. Appellant, 
Donell King, contends that because he had successfully appealed 
his habitual criminal status in a previous appeal, the district 
court was presumptively vindictive when it resentenced him on 
remand to a greater aggregate minimum term. 

King’s three felony sentences were originally subject to 10- 
year mandatory minimum terms under the habitual criminal stat- 
utes. Because the district court imposed consecutive sentences, 
King’s aggregate mandatory minimum term was 30 years. On 
remand, the district court resentenced King to consecutive terms 
of 20 to 25 years’ imprisonment. It reasoned that without the 
mandatory minimum requirement, King would still be eligible 
for parole in 30 years and would serve the same time in prison. 

We affirm because the Pearce presumption does not apply. 
The district court’s sentences on remand reflect a calculated 
effort to craft sentences functionally equivalent to its original 
sentencing intent. The sentences do not increase King’s prison 
time. The enlarged minimum term is neither more severe in 
effect nor a sentencing circumstance that raises a reasonable 
likelihood of vindictiveness. 


BACKGROUND 

This is King’s third appeal from the district court’s original 
sentences for first degree sexual assault, kidnapping, and robbery. 
The district court originally sentenced King to three consecutive 
sentences of 10 to 25 years’ imprisonment. In both King’s first 
and second appeals, we held that the State had failed to prove 
King’s habitual criminal status.* In each appeal, we vacated the 
enhanced sentences and remanded for resentencing. 

At King’s third enhancement hearing, the district court con- 
cluded that the State had again failed to prove King’s habitual 
criminal status. Commenting on why the sentences it was 
about to impose did not increase King’s original sentences, the 
court stated: 


> See, State v. King, 272 Neb. 638, 724 N.W.2d 80 (2006); State v. King, 269 
Neb. 326, 693 N.W.2d 250 (2005). 
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The [e]ffect on the actual time that... King is going to 
serve is going to be non-existent. [King] was sentenced .. . 
for the harm that was caused and the danger that he posed 
to public safety... . [T]he habitual criminal designation 
simply shifted the range of possible sentences that could 
be imposed. And because all three of the convictions here 
were already Class III felonies, it doesn’t have an impact 
on the time that he would be required to serve, as it might 
have in a Class IV or a Class HI(a) felony. 

The court then proceeded to sentencing and stated that it 
intended “to impose the same amount of actual prison time.” 
King objected to any increase in his three consecutive terms 
because there was no new evidence to justify an increase in 
his sentences. The prosecutor argued that King’s offenses had 
been extremely violent and that to impose the same consecu- 
tive terms without the mandatory minimum terms under the 
habitual criminal statutes would give King an earlier parole 
eligibility date. 

In response to these arguments, the court calculated that 
under King’s original three consecutive terms of 10 to 25 years, 
he would have served at least 30 years’ imprisonment. The court 
based its calculation on the habitual criminal statutes, which 
mandate a minimum sentence of 10 years for each felony con- 
viction. The court further calculated that under the original sen- 
tences, if King did not lose good time credit, he would have 
reached his mandatory release date in 37/2 years, or one-half of 
his 75-year aggregate maximum term. The court concluded that 
King’s original sentences imposed 30 to 37% years in actual 
prison time. 

The court then stated: “So my task then is to replicate the 
sentence. And I’ve done that by signing a sentencing order on 
each of the three counts that . . . King be incarcerated for an 
indeterminate period of 20 to 25 years.” The court reasoned that 
without the mandatory minimum sentences, King would still be 
eligible for parole in 30 years. Under the new consecutive terms, 
the court also concluded that he would still reach his mandatory 
release date in 37'4 years, assuming he did not lose good time 
credit. The court stated that “the consecutive sentences of 20 to 
25 years replicate the earlier sentence[s] in real time.” 
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ASSIGNMENT OF ERROR 
King assigns that the district court denied him due process 
when it imposed greater sentences after his successful appeal of 
the court’s earlier sentences. 


STANDARD OF REVIEW 
[1,2] Whether the district court’s resentencing of a defend- 
ant following a successful appeal violates the defendant’s due 
process rights presents a question of law.? When we review 
questions of law, we resolve the questions independently of the 
lower court’s conclusions.* 


ANALYSIS 
King contends that the sentences he received after he success- 
fully appealed his habitual criminal enhancement were effec- 
tively harsher sentences. He claims these sentences triggered the 
presumption of vindictiveness under the U.S. Supreme Court’s 
decision in Pearce.° 


PRESUMPTION OF VINDICTIVENESS UNDER PEARCE 

[3] In Pearce, the U.S. Supreme Court held that due process 
prohibits imposing a more severe sentence at retrial if it is 
motivated by vindictiveness toward a defendant for having suc- 
cessfully attacked his conviction.° The U.S. Supreme Court has 
characterized its decision in Pearce as applying “a presumption 
of vindictiveness, which may be overcome only by objective 
information in the record justifying the increased sentence.” Yet 
Pearce is not an absolute bar against a trial judge’s imposing 
an increased sentence following a successful appeal; a sentenc- 
ing judge has wide discretion in determining an appropriate 


3 See, State v. Wilson, 252 Neb. 637, 564 N.W.2d 241 (1997); State v. Bruna, 
14 Neb. App. 408, 710 N.W.2d 329 (2006), affirmed 272 Neb. 313, 721 
N.W.2d 362. 


4 State v. Mata, 275 Neb. 1, 745 N.W.2d 229 (2008). 
5 Pearce, supra note 1. 
® See Wilson, supra note 3 (discussing Pearce, supra note 1). 


T United States v. Goodwin, 457 U.S. 368, 374, 102 S. Ct. 2485, 73 L. Ed. 2d 
74 (1982). 
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sentence.* But the Pearce Court held that a judge who had 
originally sentenced a defendant could not impose a more 
severe punishment upon resentencing unless certain conditions 
were present: (1) The new sentence must be based upon objec- 
tive information concerning the defendant’s identifiable conduct 
occurring after the time of the original sentencing proceeding, 
and (2) the factual basis establishing such conduct must be 
included in the record.’ 

[4] The presumption of vindictiveness under Pearce can also 
apply to a remand for resentencing after a defendant has suc- 
cessfully challenged the sentence itself and not the conviction." 
It does not apply if a different judge resentences the defendant 
after the defendant successfully appeals the first sentence.'' But 
here the same judge resentenced King. 

[5] The Pearce presumption is directed at the “vindictiveness 
of a sentencing judge,” not simply enlarged sentences.'* Because 
of the presumption’s severity, “the Court has [presumed an 
improper vindictive motive] only in cases in which a reasonable 
likelihood of vindictiveness exists.”'? Obviously, the presump- 
tion does not apply if the circumstances do not present a reason- 
able likelihood of vindictiveness. For example, the presumption 
does not apply when a court vacates its own erroneous sentence 
under a sentencing statute and resentences the defendant to an 
arguably harsher sentence to comply with the statute.'* A court 
must “look to the need, under the circumstances, to ‘guard 
against vindictiveness in the resentencing process.’”!° “Where 
the prophylactic rule of Pearce does not apply, the defendant 


See Wilson, supra note 3. 

° See, id.; State v. Flye, 245 Neb. 495, 513 N.W.2d 526 (1994). 
'0 See State v. Lopez, 217 Neb. 719, 350 N.W.2d 563 (1984). 
See Bruna, supra note 3. 


'2 See Texas v. McCullough, 475 U.S. 134, 138, 106 S. Ct. 976, 89 L. Ed. 2d 
104 (1986). 


3 Goodwin, supra note 7, 457 U.S. at 373. 


4 See State v. Blankenship, 195 Neb. 329, 237 N.W.2d 868 (1976). See, also, 
State v. Egger, 237 Neb. 688, 467 N.W.2d 411 (1991). 


> McCullough, supra note 12, 475 U.S. at 138. 


904 275 NEBRASKA REPORTS 


may still obtain relief if he can show actual vindictiveness upon 
resentencing.”!© King, however, does not argue that the record 
reflects proof of actual vindictiveness. 


NEBRASKA CASE LAW APPLYING PEARCE PRESUMPTION 

In a habitual criminal proceeding, Pearce requires reversal 
of an increase in the aggregate maximum sentence after a suc- 
cessful appeal of an unlawful sentence.'’ To avoid reversal, the 
district court must justify such an increase with new evidence 
at the resentencing hearing about the offense or the defendant." 

We have also held that an increase in the aggregate minimum 
term on remand violated Pearce. In State v. McArthur,’ the 
defendant pleaded guilty to two Class IV felony offenses and 
one Class III felony offense. The district court sentenced him to 
three consecutive terms of imprisonment: 1 to 5 years for each 
Class IV felony and 6 to 20 years for the Class II felony. On 
appeal, we vacated the judgment and sentences because the court 
failed to advise the defendant that one of his sentences must be 
served consecutively. We remanded for further proceedings. 
On remand, the State dismissed one of the Class IV charges. 
For the two remaining offenses, the district court increased the 
terms of the consecutive sentences: 20 months to 5 years for the 
remaining Class IV felony and 80 months to 20 years for the 
Class III felony. 

In his second appeal, the defendant assigned as error the 
court’s increase in the minimum sentences for the two remain- 
ing felonies. The aggregate maximum sentence for the two 
offenses was the same. We stated that the sentencing court had 
increased the defendant’s combined minimum sentence for the 
two offenses by 16 months. Applying Pearce, we concluded 
that “the record is devoid of any explanation for the increase 
in the minimum sentences. Therefore, the increased minimum 


16 Td. 

'7 See Lopez, supra note 10. 

'8 See id. 

'9 State v. McArthur, 230 Neb. 653, 432 N.W.2d 839 (1988). 
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sentences cannot withstand constitutional due process scrutiny 
and must be modified.””° 

We believe McArthur is distinguishable. The increase in the 
defendant’s aggregate minimum sentence would have length- 
ened the time he served in prison before being eligible for 
parole. That is not so here. 


OTHER Courts’ APPLICATION OF PEARCE 

Other courts have held that Pearce does not apply when the 
sentencing court on remand, after a habitual criminal enhance- 
ment is vacated, imposes the same or nearly the same sentence.” 
The Florida Court of Appeal in Thomas v. State” held that a 
sentencing court’s increase in the maximum term was not more 
severe when the court imposed the same prison time after the 
appellate court had vacated a mandatory minimum sentence. 

In Thomas, the sentencing court originally sentenced the 
defendant to 40 years’ imprisonment as a habitual violent 
offender with a 15-year mandatory minimum. After the appellate 
court vacated this sentence in a postconviction proceeding, the 
sentencing court resentenced him as a habitual felony offender 
to a term of 50 years with no mandatory minimum. The court 
stated that it intended to have the defendant serve the same time. 
It determined that the new sentence would result in the same 
prison time because there was no longer a mandatory minimum 
term. The Florida Court of Appeal held that the defendant failed 
to show his new sentence was more severe or had been moti- 
vated by vindictiveness.” 


RESOLUTION 
We have similarly questioned whether a greater maximum 
sentence was a more severe sentence when the defendant would 


20 Td. at 655, 432 N.W.2d at 841. 

“I See, e.g., Thomas v. State, 638 So. 2d 169 (Fla. App. 1994); Gray v. State, 
871 N.E.2d 408 (Ind. App. 2007); State v. Freeman, 577 So. 2d 216 (La. 
App. 1991). But see Raines v. State, 562 So. 2d 530 (Ala. App. 1988). 

22 Thomas, supra note 21. 

3 See id. See, also, Walker v. State, 499 So. 2d 884 (Fla. App. Ist Dist. 1986); 
Trasti v. State, 487 So. 2d 428 (Fla. App. 5th Dist. 1986). But see Parker v. 
State, 977 So. 2d 671 (Fla. App. 4th Dist. 2008). 
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reach his parole eligibility date sooner under the new sentence.™ 
Here, the district court intended and correctly calculated that 
its new sentences would impose the same prison time as its 
original sentences. Other courts have reasoned that the resen- 
tencing, after one of a defendant’s multicount convictions has 
been reversed, does not signal retaliatory animus when it does 
not increase the actual time served and only reflects the judge’s 
original sentencing intent: 
[When a defendant is found guilty on a multicount indict- 
ment, there is a strong likelihood that the district court will 
craft a disposition in which the sentences on the various 
counts form part of an overall plan. When the convic- 
tion on one or more of the component counts is vacated, 
common sense dictates that the judge should be free to 
review the efficacy of what remains in light of the original 
plan, and to reconstruct the sentencing architecture upon 
remand, within applicable constitutional and statutory lim- 
its, if that appears necessary in order to ensure that the 
punishment still fits both crime and criminal.” 
This reasoning applies here. 

First, under both the district court’s original and new sen- 
tences, King’s mandatory release and parole eligibility dates 
were the same. King would reach his mandatory release date in 
37 years under either set of sentences.*° The court also correctly 
determined that King would reach parole eligibility in 30 years 
under his original mandatory minimum sentences. We have held 
that a mandatory minimum 10-year sentence under the habitual 
criminal statutes cannot be reduced by good time credit.”’ The 
Legislature has codified this requirement.** Likewise, the court 
correctly determined that under its new sentences, King would 


4 See Blankenship, supra note 14. 


5 U.S. v. Pimienta-Redondo, 874 F.2d 9, 14 (1st Cir. 1989). Accord U.S. v. 
Shue, 825 F.2d 1111 (7th Cir. 1987). See, also, Kelly v. Neubert, 898 F.2d 
15 (3d Cir. 1990); Paul v. United States, 734 F.2d 1064 (Sth Cir. 1984). 


26 See, Neb. Rev. Stat. § 83-1,107(2) and (3) (Reissue 1999 & Cum. Supp. 
2006); Neb. Rev. Stat. § 83-1,110(2) (Reissue 1999 & Cum. Supp. 2006). 


27 See Johnson v. Kenney, 265 Neb. 47, 654 N.W.2d 191 (2002). 
28 See § 83-1,110(1). 
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still be eligible for parole in 30 years, or when he had served 
one-half of the new 60-year aggregate minimum term.” King 
conceded at oral argument that the new minimum and maximum 
terms are functionally the same as the original terms. 

[6] Second, the new sentences reflected the court’s original 
sentencing intent, which was not simply tied to mandatory 
minimums under the habitual criminal statutes. The court was 
required to impose mandatory minimum terms of 10 years for 
each felony conviction once it had found King to be a habitual 
criminal. But it was not required to impose consecutive sen- 
tences for these offenses.*° In Nebraska, unless prohibited by 
statute or unless the sentencing court states otherwise when it 
pronounces the sentences, multiple sentences imposed at the 
same time run concurrently with each other.*'! But at King’s 
original sentencing, the court rejected a request for concur- 
rent sentences because of the seriousness of these crimes. As 
the court stated at the third resentencing hearing, “[King] was 
[originally] sentenced . . . for the harm that was caused and the 
danger that he posed to public safety. The . . . habitual criminal 
designation simply shifted the range of possible sentences that 
could be imposed.” 

The resentencing circumstances here reflect neither more 
severe sentences nor a reasonable likelihood of vindictiveness. 
Instead, the record reflects the district court’s carefully calcu- 
lated determination to ensure that its new sentences, which are 
not subject to mandatory minimum terms, would be functionally 
equivalent to its original sentences. The Pearce” presumption of 
vindictiveness does not apply. 

AFFIRMED. 

HEavican, C.J., not participating. 


>) See § 83-1,110(2). 
3° See, generally, State v. Thomas, 268 Neb. 570, 685 N.W.2d 69 (2004). 
31 See, id.; State v. Sorenson, 247 Neb. 567, 529 N.W.2d 42 (1995). 


» Pearce, supra note |. 
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IN RE INTEREST OF MARKICE M., A CHILD UNDER 18 YEARS OF AGE. 
STATE OF NEBRASKA, APPELLEE, V. 
MarkIce M., APPELLANT. 
750 N.W.2d 345 


Filed June 13, 2008. No. S-07-572. 


1. Judgments: Jurisdiction: Appeal and Error. A jurisdictional question that does 
not involve a factual dispute is a matter of law that requires an appellate court to 
reach an independent conclusion irrespective of the determination made by the 
court below. 

2. Statutes: Appeal and Error. To the extent an appeal calls for statutory interpreta- 
tion or presents questions of law, an appellate court must reach an independent 
conclusion irrespective of the determination made by the court below. 

3. Juvenile Courts: Appeal and Error. Neb. Rev. Stat. §§ 43-287.01 to 43-287.06 
(Reissue 2004) provide the sole method of reviewing juvenile court dispositional 
orders falling within the ambit of the expedited appeal process specified therein. 

4. : ____. A two-part test must be applied to determine whether an expedited 
review is required under Neb. Rev. Stat. §§ 43-287.01 to 43-287.06 (Reissue 
2004). First, the order must implement a different plan than that proposed by the 
Department of Health and Human Services. Second, there must exist a belief that 
the court-ordered plan is not in the best interests of the juvenile. 

5. Juvenile Courts: Probation and Parole. Neb. Rev. Stat. § 43-286 (Reissue 2004) 
does not allow a juvenile court to place a juvenile on probation or exercise any 
of its other options for disposition and at the same time continue the disposi- 
tional hearing. 

6. Appeal and Error. Plain error is error plainly evident from the record and of such 
a nature that to leave it uncorrected would result in damage to the integrity, reputa- 
tion, or fairness of the judicial process. 


Petition for further review from the Court of Appeals, INBopy, 
Chief Judge, and Irwin and CasseL, Judges, on appeal thereto 
from the Separate Juvenile Court of Douglas County, ELIZABETH 
Crnkovicu, Judge. Judgment of Court of Appeals reversed, and 
cause remanded with directions. 


Thomas C. Riley, Douglas County Public Defender, and 
Nicole L. Cavanaugh for appellant. 


Donald W. Kleine, Douglas County Attorney, and Eric W. 
Wells for appellee. 


HEAVICAN, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
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STEPHAN, J. 

In this appeal, Markice M. contends that the separate juvenile 
court of Douglas County committed plain error when it did not 
follow applicable statutory procedures in changing the terms 
of his probation. A threshold jurisdictional issue is whether the 
appeal is subject to the expedited review procedures set forth 
in Neb. Rev. Stat. §§ 43-287.01 to 43-287.06 (Reissue 2004), 
which require submission to a juvenile review panel. We con- 
clude that appellate jurisdiction exists and that there is plain 
error which requires reversal. 


BACKGROUND 

Based upon a plea of admission, the separate juvenile court 
of Douglas County adjudicated Markice M. as a child within 
the provisions of Neb. Rev. Stat. § 43-247(1) (Cum. Supp. 
2006) on November 6, 2006. Following a disposition hearing 
held on February 1, 2007, the juvenile court entered an order 
placing Markice under the supervision of a probation officer, 
but allowing him to remain in his home. The court imposed 
specific terms of probation requiring Markice to, inter alia, 
(1) write a letter of apology, (2) complete 20 hours of com- 
munity service, (3) write a 500-word essay on the importance 
of respecting law enforcement authorities, (4) attend an 8-hour 
anger management course, and (5) participate in tutoring at 
his high school. The order included an admonition that fail- 
ure to abide by the terms of probation “COULD RESULT IN 
YOUR DETENTION IN A SECURE DETENTION FACILITY 
AND/OR A REVOCATION OF YOUR PROBATION AND 
REMOVAL FROM YOUR PARENTS’ HOME.” A review hear- 
ing was scheduled for August 1, 2007. 

On March 13, 2007, the court held a hearing on a “Motion for 
Immediate Custody,” which was apparently filed by the State but 
does not appear in our record. In an order entered the following 
day “[b]y agreement of the parties,’ the juvenile court ordered 
Markice to be released from the Douglas County Youth Center 
to his parent and further ordered him to be placed in the tempo- 
rary custody of the Department of Health and Human Services, 
Office of Juvenile Services (OJS), “for purposes of obtaining 
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a community based evaluation.” The record does not disclose 
when or why Markice was detained at the youth center. 

On April 30, 2007, the juvenile court conducted an “evalua- 
tion hearing,” at which hearing an evaluation report completed 
by OJS was made a part of the record. In the report, OJS rec- 
ommended that Markice remain in the parental home subject 
to intensive supervision probation and that he be required to 
participate in individual and family therapy. During the hearing, 
the juvenile probation officer informed the court that she was 
concerned about Markice’s safety and recommended that he be 
placed in a group home. The deputy county attorney concurred. 
Markice, through counsel, agreed with the intensive supervision 
probation recommendation in the OJS evaluation and argued 
that group home placement was not warranted and that he 
should be allowed to remain in the parental home. The juvenile 
court entered an order on May 1 requiring the probation officer 
to make application for group home placement. 

Markice filed a timely notice of appeal. On the State’s 
motion, the Court of Appeals on December 27, 2007, summarily 
dismissed the appeal for lack of jurisdiction, concluding that it 
should have been filed with the juvenile review panel pursuant 
to §§ 43-287.01 to 43-287.06. We granted the petition for fur- 
ther review filed by Markice. 


ASSIGNMENTS OF ERROR 
In his petition for further review, Markice assigns (1) that the 
Court of Appeals erred in dismissing his appeal on the ground 
that it should have been taken to a juvenile review panel and 
(2) that the separate juvenile court committed plain error in 
changing the terms of his probation without complying with 
applicable statutory procedures. 


STANDARD OF REVIEW 
[1,2] A jurisdictional question that does not involve a factual 
dispute is a matter of law that requires an appellate court to 
reach an independent conclusion irrespective of the determina- 
tion made by the court below.' To the extent an appeal calls for 


' In re Interest of Fedalina G., 272 Neb. 314, 721 N.W.2d 638 (2006). 
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statutory interpretation or presents questions of law, an appellate 
court must reach an independent conclusion irrespective of the 
determination made by the court below.’ 


ANALYSIS 


JURISDICTION 
[3,4] Sections 43-287.01 to 43-287.06 provide the sole 
method of reviewing juvenile court dispositional orders fall- 
ing within the ambit of the expedited appeal process specified 
therein.? Section 43-287.03 provides: 

A juvenile review panel shall review a disposition of a 
court when the court makes an order directing the imple- 
mentation of a plan different from the plan prepared by the 
Department of Health and Human Services concerning the 
care, placement, or services to be provided to the juvenile 
and the department or any other party believes that the 
court’s order is not in the best interests of the juvenile. 

Under this statute, a two-part test must be applied to determine 
whether an expedited review is required.* First, the order must 
implement a different plan than that proposed by the depart- 
ment.’ Second, there must exist a belief that the court-ordered 
plan is not in the best interests of the juvenile.° 

The issue in this appeal is not which of two alternatives— 
parental home placement recommended by OJS or group home 
placement ordered by the juvenile court—is in the best interests 
of the juvenile. Rather, Markice contends that the juvenile court 
did not follow applicable statutory procedures in effecting what 
he characterizes as a change in the original disposition ordered 
by the court. Because the second part of the two-part test 
clearly is not met, we conclude that this appeal is not subject 
to the expedited review procedures set forth in §§ 43-287.01 


> In re Interest of Devin W. et al., 270 Neb. 640, 707 N.W.2d 758 (2005). 


3 See, In re Interest of Jeffrey R., 251 Neb. 250, 557 N.W.2d 220 (1996); In 
re Interest of Alex T. et al., 248 Neb. 899, 540 N.W.2d 310 (1995). 


4 See, In re Interest of Jeffrey R., supra note 3; In re Interest of M.J.B., 242 
Neb. 671, 496 N.W.2d 495 (1993). 


5 Td. 
® Td. 
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to 43-287.06, and the Court of Appeals erred in dismissing the 
appeal for lack of jurisdiction. 


MERITS 

Markice contends that the juvenile court erred in changing 
the terms of his probation from in-home placement to group 
home placement without following the procedures specified in 
Neb. Rev. Stat. § 43-286(4) (Reissue 2004). He acknowledges 
that he did not raise this issue in the juvenile court, but urges 
that we reach the issue as plain error. The State contends that 
§ 43-286(4) is inapplicable because the hearing which led to the 
change was a “continued dispositional hearing” and the order 
requiring group home placement was thus a part of the original 
dispositional phase of the juvenile proceeding, not a subsequent 
modification.’ We disagree with the State’s position. 

[5] Disposition of juveniles adjudicated under § 43-247(1) 
is governed by § 43-286. Section 43-286(1)(a) permits a court 
to continue a dispositional hearing “from time to time upon 
such terms and conditions as the court may prescribe.” It also 
authorizes specific alternative dispositions, one of which is to 
“[p]lermit the juvenile to remain in his or her own home. . . sub- 
ject to the supervision of the probation officer’’"* We agree with 
the Nebraska Court of Appeals that § 43-286 “does not allow 
the juvenile court to place a juvenile on probation or exercise 
any of its other options [for disposition], and at the same time 
continue the dispositional hearing.”’ The juvenile court did not 
purport to do so in its dispositional order of February 13, 2007. 
Rather, it placed Markice on probation while permitting him to 
remain in his home, and scheduled a “probation review hear- 
ing” for August 1. The disposition was complete upon entry of 
this order. 

The subsequent order requiring group home placement there- 
fore constituted a change in the terms of probation specified in 
the dispositional order. When the State contends that a juvenile 


’ Brief for appellee at 4. 
8 § 43-286(1)(a)(ii). 


° In re Interest of Torrey B., 6 Neb. App. 658, 666, 577 N.W.2d 310, 316 
(1998). 
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placed on probation has violated a term of probation or an order 
of the court, it is required to file a motion to revoke or change 
the disposition.'? The motion “shall set forth specific factual 
allegations of the alleged violations” and a copy must be served 
on all persons entitled to service.'' The juvenile is entitled 
to a hearing to determine the validity of the allegations.’ At 
the hearing, 
[t]he juvenile shall also be entitled to speak and present 
documents, witnesses, or other evidence on his or her own 
behalf. He or she may confront persons who have given 
adverse information concerning the alleged violations, 
may cross-examine such persons, and may show that he or 
she did not violate the conditions of his or her probation 
or, if he or she did, that mitigating circumstances suggest 
that the violation does not warrant revocation." 

These procedures were not followed in this case. The record 
does not include a motion containing factual allegations that 
Markice violated a term of his probation or an order of the 
court. The hearing at which the court decided to change its 
original disposition was for the purpose of reviewing the evalu- 
ation previously ordered by the court. The probation officer 
recommended group home placement due to safety concerns, 
not probation violations. The State does not contend that the 
hearing complied with § 43-286(4); it argues, incorrectly, that 
the hearing was a continuation of the original disposition and 
that the statute therefore did not apply. 

[6] Plain error is error plainly evident from the record and of 
such a nature that to leave it uncorrected would result in dam- 
age to the integrity, reputation, or fairness of the judicial proc- 
ess.'* Under similar circumstances, the Court of Appeals found 
plain error where a juvenile who had been placed on probation 


10 Td; § 43-286(4)(b). 
'T § 43-286(4)(b)(i). 

'2'§ 43-286(4)(b)(ii). 
3 Td. 


4 In re Interest of Mainor T. & Estela T., 267 Neb. 232, 674 N.W.2d 442 
(2004); In re Interest of D.W., 249 Neb. 133, 542 N.W.2d 407 (1996). 
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but allowed to remain in his parents’ home was subsequently 
ordered committed to OJS for placement at a youth rehabilita- 
tion and training center without compliance with the procedures 
specified in § 43-286(4).!° We reach the same conclusion here. 
The order requiring Markice to be placed in a group home had 
the effect of changing a term of his previously ordered proba- 
tion without following the applicable statutory procedure. 


CONCLUSION 

For the reasons discussed, we reverse the order of dismissal 

entered by the Court of Appeals and remand the cause to that 

court with directions to vacate the order entered May 1, 2007, 

by the separate juvenile court of Douglas County, and to remand 

the cause to that court for further proceedings consistent with 
this opinion. 

REVERSED AND REMANDED WITH DIRECTIONS. 


'S In re Interest of Torrey B., supra note 9. 


STATE OF NEBRASKA EX REL. COUNSEL FOR DISCIPLINE OF 
THE NEBRASKA SUPREME COURT, RELATOR, V. 
Timotuy B. BARNES, RESPONDENT. 

750 N.W.2d 668 


Filed June 13, 2008. No. S-07-709. 


1. Disciplinary Proceedings: Appeal and Error. In attorney discipline and admis- 
sion cases, the Nebraska Supreme Court reviews recommendations de novo on the 
record, reaching a conclusion independent of the referee’s findings. 

2s : ____. When credible evidence in an attorney discipline proceeding is in 
conflict on material issues of fact, the Nebraska Supreme Court considers and gives 
weight to the fact that the referee heard and observed the witnesses and accepted 
one version of the facts rather than another. 

3. Disciplinary Proceedings. Under Neb. Ct. R. of Discipline 4 (rev. 2004), the 
Nebraska Supreme Court may consider and impose the following public sanctions 
for attorney misconduct: (1) disbarment; (2) suspension for a fixed period; (3) 
probation in lieu of or subsequent to suspension, on such terms as the court may 


designate; (4) censure and reprimand; or (5) temporary suspension. 

4. ____. To determine whether and to what extent discipline should be imposed in a 
lawyer discipline proceeding, the Nebraska Supreme Court considers the follow- 
ing factors: (1) the nature of the offense, (2) the need for deterring others, (3) the 
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maintenance of the reputation of the bar as a whole, (4) the protection of the public, 
(5) the attitude of the offender generally, and (6) the offender’s present or future 
fitness to continue in the practice of law. 


5. . The Nebraska Supreme Court evaluates each attorney discipline case indi- 
vidually, in light of its particular facts and circumstances. 
6. . In attorney discipline cases, the Nebraska Supreme Court considers (1) 


aggravating and mitigating circumstances, (2) the attorney’s conduct underlying 
the charges and throughout the proceeding, and (3) the propriety of a sanction with 
the sanctions imposed in similar cases. 


Original action. Judgment of suspension. 
John W. Steele, Assistant Counsel for Discipline, for relator. 
No appearance for respondent. 


HEAVICAN, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCormack, and MILLER-LERMAN, JJ. 


PER CURIAM. 

The Counsel for Discipline of the Nebraska Supreme Court 
charged respondent, Timothy B. Barnes, with violating his oath 
of office under Neb. Rev. Stat. § 7-104 (Reissue 1997) and the 
following provisions of the Nebraska Rules of Professional 
Conduct: rule 1.3 (duty to act with reasonable diligence and 
promptness in representing client), rule 1.4 (duty to promptly 
communicate with client about means of accomplishing cli- 
ent’s goals, status of matter undertaken, and client’s reason- 
able requests for information), and rule 1.16 (duty to protect 
client’s interest upon termination of representation). The charges 
stemmed from Barnes’ negligent handling of his client’s legal 
matter and his failure to communicate with the client. 

Barnes was retained by an animal welfare group, Hi Plains 
Animal Welfare Society (HiPAWS), to help it obtain nonprofit 
corporation status. After HiPAWS retained Barnes, he failed 
to complete the matter and failed to notify HiPAWS that he 
was unable to do so. He did not return any of the money 
HiPAWS paid for his fee and expenses until after the Counsel 
for Discipline had filed formal charges against him. The evi- 
dence does not show that he has repaid the full amount of his 
unearned fee. 
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The referee found clear and convincing evidence to support 
the formal charges. He recommended that Barnes be publicly 
censured and reprimanded. We agree with the referee’s findings 
that the formal charges are supported by clear and convincing 
evidence. But we conclude that the recommendation of a public 
reprimand is not an appropriate sanction under these facts. We 
suspend Barnes from the practice of law for 30 days, subject to 
the conditions stated below. 


BACKGROUND 

Barnes was admitted to practice law in Nebraska in August 
2003. From July 2003 to March 2005, he worked for a law firm 
in Mitchell, Nebraska. After March 2005, he was a solo practi- 
tioner in Scottsbluff, Nebraska. His practice primarily involved 
domestic relations, criminal law, and serving as a guardian 
ad litem. At some point, he was hired part time as a deputy 
Kimball County Attorney. 

Most of these events regarding the formal charges took place 
in 2006 while Barnes was a solo practitioner in Scottsbluff. The 
referee found that in February 2006, HiPAWS retained Barnes 
and paid him a flat fee of $1,500 and $500 for expenses to 
obtain tax-exempt status for HiPAWS under I.R.C. § 501(c)(3) 
(2000). Barnes put the $500 in his trust account and the $1,500 
in his business account. He had never completed a § 501(c)(3) 
application by himself. He helped with an application while 
working for the Mitchell law firm, but his work was limited to 
proofreading. He knew that he would also need to file articles 
of incorporation for HiPAWS, and both parties understood that 
his professional fee covered this filing. 

HiPAWS sent documentation to Barnes about its group when 
it paid him $2,000 in February 2006, but he did not initially 
request any further documentation. In May, after HiPAWS 
attempted to contact Barnes, he e-mailed HiPAWS to set up 
a meeting. He did not, however, attend that meeting. He also 
failed to attend a rescheduled meeting in July after learning 
that he was required to be at a court hearing instead. Barnes 
finally met with HiPAWS members on July 20. He requested 
further documentation, which the members later sent to him. He 
also stated that he would need several more weeks to complete 
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the § 501(c)(3) application but did not specify a reason for the 
delay. At the end of July, Barnes closed his office, terminated 
his e-mail account, and moved to Utah. He moved there with his 
family to take advantage of a special education program in Salt 
Lake City for his 9-year-old daughter. In August, he was offered 
a job in Utah; he currently works there as a prosecutor. He did 
not inform HiPAWS of his move. 

In September 2006, Barnes sent HiPAWS a partially com- 
pleted § 501(c)(3) application and requested further informa- 
tion. He did not send paperwork for filing articles of incorpora- 
tion. HiPAWS did not immediately respond to Barnes’ request 
for more information because HiPAWS wanted clarification. A 
member attempted to contact Barnes by e-mail and telephone 
and finally obtained his new contact information through the bar 
association. In November, after speaking to Barnes, a HiPAWS 
member sent him the additional information he had requested 
by mail. Barnes, however, never completed the application 
despite many e-mails from HiPAWS. 

After moving to Utah, Barnes and his family began to have 
health problems, and he put the HiPAWS application “‘on the 
backburner.” Barnes testified that from late 2006 until March 
2007, he was having unexplained, debilitating headaches. He 
stated that he underwent extensive testing, including MRI’s, 
CT scans, and even a spinal tap, to ensure he did not have an 
aneurysm. In 2007, his wife was dealing with mental health 
problems when she became unexpectedly pregnant with their 
fourth child, who was born in September 2007. Besides his 
oldest daughter’s special needs, his 5-year-old daughter was 
having growth problems and was undergoing chromosome test- 
ing for genetic disorders. Barnes also underwent surgery for an 
undisclosed reason in August 2007. But despite these health 
problems, he never informed HiPAWS that he could not do the 
work, because he still believed that he could. 

In December 2006 and January 2007, a HiPAWS member 
contacted the Counsel for Discipline. Afterward, in January, the 
member informed Barnes that HiPAWS would proceed with its 
complaint unless he finished the project or refunded its pay- 
ment of fees and expenses. The Counsel for Discipline filed 
formal charges against Barnes in June 2007. In August, Barnes 
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refunded to HiPAWS $1,000 of the money it paid him for his fee 
and the $500 it paid him for expenses; he also promised to repay 
the remaining $500 of his unearned fee. But he had not done so 
when the referee hearing occurred in October. 

At the referee’s hearing, Barnes testified that he had initially 
contacted a couple of attorneys about the § 501(c)(3) application 
but that their responses did not help him. He did not attempt to 
contact a tax professional; nor did he contact anyone at his for- 
mer law firm because he did not feel comfortable calling anyone 
there. He believed that he could learn the process on his own. 

Barnes testified that he did not refund the $500 for expenses 
immediately in January 2007 because he was planning to write 
one check to HiPAWS for the full amount. He also stated that 
he had not yet repaid the remaining $500 because his finances 
were “strapped” following his surgery and the birth of his fourth 
child. But he testified that he planned to repay the $500 within 
a couple of months. 

The referee found Barnes had fully cooperated with the 
Counsel for Discipline, had admitted most of the allegations, 
had expressed remorse over his failure to complete the appli- 
cation, and intended to repay the remaining $500. The referee 
further found that there was clear and convincing evidence to 
support the formal charges. The referee specifically found that 
Barnes had failed to take reasonable steps to protect his client’s 
interest, such as giving reasonable notice of his termination of 
representation, allowing time for employment of other counsel, 
and refunding all advanced payment of fees or expenses that he 
had not earned or incurred. 

Regarding mitigating considerations, the referee found that 
Barnes had made a good faith effort to do the work because the 
application was two-thirds completed. He also found that Barnes 
had returned the documentation HiPAWS had provided. Finally, 
he found that Barnes had left Nebraska for personal and family 
issues and was now employed as a prosecutor within the realm 
of his experience and training. But the referee characterized 
Barnes as “an unfortunate example of an inexperienced solo 
practitioner entering into a project and representation which was 
beyond his legal experience and training” who had failed to seek 
the assistance of attorneys who could have helped him. 
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The referee recommended that this court publicly censure 
and reprimand Barnes. 


ASSIGNMENT OF ERROR 
The Counsel for Discipline takes exception to the referee’s 
recommendation of a public censure and reprimand under 
these facts. 


STANDARD OF REVIEW 

[1,2] In attorney discipline and admission cases, we review 
recommendations de novo on the record, reaching a conclusion 
independent of the referee’s findings.' When credible evidence 
is in conflict on material issues of fact, however, we consider 
and give weight to the fact that the referee heard and observed 
the witnesses and accepted one version of the facts rather 
than another.” 


ANALYSIS 

Barnes has not filed exceptions to the referee’s report. Besides 
its exception to the referee’s recommendation, the Counsel for 
Discipline also takes exception to a minor misstatement in the 
referee’s findings of fact. We agree the record clearly shows the 
statement was an error and have corrected it. We find clear and 
convincing evidence in the record that Barnes has violated his 
oath of office as an attorney under § 7-104 and the following 
provisions of the Nebraska Rules of Professional Conduct: rules 
1.3, 1.4, and 1.16. 

[3,4] Under Neb. Ct. R. of Discipline 4 (rev. 2004), we may 
consider and impose the following public sanctions for attorney 
misconduct: (1) disbarment; (2) suspension for a fixed period; 
(3) probation in lieu of or subsequent to suspension, on such 
terms as the court may designate; (4) censure and reprimand; or 
(5) temporary suspension.* To determine whether and to what 
extent discipline should be imposed in a lawyer discipline pro- 
ceeding, we consider the following factors: (1) the nature of the 


' State ex rel. NSBA v. Kinney, 274 Neb. 412, 740 N.W.2d 607 (2007). 
> Td. 


3 See State ex rel. Counsel for Dis. v. Wadman, ante p. 357, 746 N.W.2d 681 
(2008). 


920 275 NEBRASKA REPORTS 


offense, (2) the need for deterring others, (3) the maintenance 
of the reputation of the bar as a whole, (4) the protection of the 
public, (5) the attitude of the offender generally, and (6) the 
offender’s present or future fitness to continue in the practice 
of law.* 

[5,6] We evaluate each attorney discipline case individually, 
in light of its particular facts and circumstances.* We con- 
sider aggravating and mitigating circumstances, as well as the 
attorney’s conduct underlying the charges and throughout the 
proceeding.® In addition, we consider the propriety of a sanction 
with the sanctions imposed in similar cases.’ 

The evidence shows that Barnes seriously neglected and failed 
to complete a matter entrusted to him and that his failure to 
promptly pursue the matter adversely affected his client’s inter- 
ests. A HiPAWS member testified that the group decided not to 
pursue the § 501(c)(3) application after its money was refunded 
because another animal welfare society had since been orga- 
nized in the county. In addition, we note that although Barnes 
did not appear before this court, the Counsel for Discipline 
reported that Barnes has still not repaid the remaining $500 of 
his unearned fee. 

As mitigating factors, we recognize that during some of the 
time Barnes neglected his client’s legal matter, he was con- 
tending with a series of personal and family health issues that 
undoubtedly caused him mental and financial stress. We note 
that he cooperated with the Counsel for Discipline, admitted 
most of the allegations in the formal charges, and acknowledged 
responsibility for his actions. There is also no record of other 
complaints against Barnes, and he is no longer engaged in the 
private practice of law. 

Despite Barnes’ personal problems, however, we find trou- 
bling his failure to seek assistance on a matter about which 
he had little experience. This failure occurred before the bulk 


4 Td. 
> See id. 
© See id. 


T See State ex rel. Counsel for Dis. v. Riskowski, 272 Neb. 781, 724 N.W.2d 
813 (2006). 
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of his personal and family health problems began, and those 
problems were not so severe as to totally excuse his failure to 
promptly communicate with his client. Finally, in a similar case, 
we suspended an attorney who failed to return an unearned 
portion of a client’s fee until after the client filed a complaint 
against him.*® 
After a de novo review, it is the judgment of this court that 
Barnes be suspended from the practice of law for 30 days, 
beginning immediately. Barnes’ license to practice law shall be 
reinstated at the end of the 30-day suspension, provided that he 
has complied with Neb. Ct. R. of Discipline 16 (rev. 2004) and 
further provided that he has repaid to HiPAWS the remaining 
portion of his unearned fee. Barnes is directed to pay costs and 
expenses in accordance with Neb. Rev. Stat. §§ 7-114 and 7-115 
(Reissue 1997) and Neb. Ct. R. of Discipline 10(P) (rev. 2005) 
and 23 (rev. 2001) within 60 days after an order imposing costs 
and expenses, if any, is entered by the court. 
JUDGMENT OF SUSPENSION. 


8 See State ex rel. Counsel for Dis. v. Hynes, 262 Neb. 307, 631 N.W.2d 499 
(2001). 


ALAN DEAN JENSEN, APPELLEE, V. 
KATHLEEN A. JENSEN, NOW KNOWN AS 
KATHLEEN A. KERRIGAN, APPELLANT. 

750 N.W.2d 335 


Filed June 13, 2008. No. S-07-728. 


1. Judgments: Appeal and Error. When reviewing questions of law, an appellate 
court has an obligation to resolve the questions independently of the conclusion 
reached by the trial court. 

2. Judgments: Final Orders. Orders purporting to be final judgments, but that are 
dependent upon the occurrence of uncertain future events, do not necessarily oper- 
ate as “judgments” and may be wholly ineffective and void as such. 


3. : _____. A conditional judgment may be wholly void because it does not “per- 
form in praesenti” and leaves to speculation and conjecture what its final effect 
may be. 

4. : ____. While conditional orders will not automatically become final judg- 


ments upon the occurrence of the specified conditions, they can operate in 


922 


10. 


11. 


12. 


13. 


14. 


15. 


16. 


17. 
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conjunction with a further consideration of the court as to whether the conditions 
have been met, at which time a final judgment may be made. 

Judgments: Equity. The void conditional judgment rule does not extend to 
actions in equity. 

: ____. Conditional judgments are a fundamental tool with which courts sit- 
ting in equity have traditionally been privileged to properly devise a remedy to 
meet the situation. 

____. Where it is necessary and equitable to do so, a court of equitable juris- 
diction may enter a conditional judgment and such judgment will not be deemed 
void simply by virtue of its conditional nature. 

Property Settlement Agreements. Where a property division is made pursuant 
to a voluntary agreement by the parties, a further equitable consideration arises as 
to the need to protect the parties’ bargaining power and the benefit of a bargain 
once made. 

Property Settlement Agreements: Presumptions. Where parties have forgone 
their opportunity to litigate disputes and have chosen instead to enter into an 
agreement, their reliance on the agreement may be presumed. 

Property Settlement Agreements: Equity. Inequity may result if a court adopts 
a policy of less than full enforcement of mutually agreed-upon property and 
support agreements. 

Property Settlement Agreements: Child Support: Public Policy. Public policy 
forbids enforcement of a private agreement that purports to discharge a parent’s 
liability for child support, if the agreement does not adequately provide for 
the child. 

Child Support. When overpayments of child support are voluntarily made outside 
the terms of a court order, the general rule is that no credit is given for those 
payments, because such a credit would be tantamount to allowing one party to 
unilaterally modify the court’s order, which could result in the deprivation of future 
support benefits. 

Child Support: Equity. A credit against child support can be granted where 
equity requires it. 

Judgments: Res Judicata. The doctrine of res judicata, or claim preclusion, bars 
the relitigation of a matter that has been directly addressed or necessarily included 
in a former adjudication if (1) the former judgment was rendered by a court of 
competent jurisdiction, (2) the former judgment was a final judgment, (3) the 
former judgment was on the merits, and (4) the same parties or their privies were 
involved in both actions. 

Res Judicata. The doctrine of res judicata bars relitigation not only of those mat- 
ters actually litigated, but also of those matters which might have been litigated in 
the prior action. 

Courts: Judgments. A district court has the inherent power to determine the sta- 
tus of its judgments. 

____. The district court may, on motion and satisfactory proof that a judg- 
ment has been paid and satisfied in whole or in part by the act of the parties 
thereto, order it discharged and canceled of record, to the extent of the payment 
or satisfaction. 
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Appeal from the District Court for Douglas County: Patricia 
A. LAMBeRTY, Judge. Affirmed. 


Stephanie Weber Milone for appellant. 


Donald A. Roberts, of Lustgarten & Roberts, P.C., L.L.O., 
for appellee. 


HEAVICAN, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCormack, and MILLER-LERMAN, JJ. 


GERRARD, J. 

The parties to this appeal entered into an agreement, incor- 
porated into a court order, by which the father of a minor child 
agreed to pay the mother $14,000. If the mother ever sought 
and received child support, however, the order provided that the 
father was to receive $14,000 credit against the child support 
award. The primary issue presented in this appeal is whether 
such a provision is enforceable. We conclude that on the facts 
of this case, the agreement is enforceable, and we affirm the 
judgment of the district court. 


BACKGROUND 

Alan Dean Jensen and Kathleen A. Jensen, now known as 
Kathleen A. Kerrigan, are the parents of a minor child whose 
paternity was adjudicated in a decree entered on December 29, 
1999. That decree established joint legal and physical custody, 
and because Alan and Kathleen were living together at the time, 
no child support was awarded. 

The decree of paternity was modified on March 14, 2000. 
The modification established a schedule for the parties’ physical 
custody of the child. The 2000 modification did not order ongo- 
ing child support, but provided that 

[Alan] has delivered to [Kathleen], the sum of $14,000.00, 
which amount is considered toward any future child sup- 
port that [Kathleen] may request from the Court. In the 
event [Kathleen] does request child support in the future, 
the $14,000.00 shall be used toward the payment of that 
child support each month, before [Alan] shall be required 
to make any actual payments to the Court. In the event 
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[Kathleen] never requests child support during the minor- 

ity of the child, she shall not be required to repay or credit 

this money to [Alan]. 
Alan testified that the $14,000 payment had been made at 
Kathleen’s request. Alan explained that Kathleen “didn’t want 
to get an apartment. She wanted [the child] to have a house with 
a backyard. And I told her that I would help her in that regard 
in as much as that would provide shelter for my son.” Kathleen 
conceded that she received the $14,000 payment and used it to 
make a downpayment on a house. 

On January 12, 2001, Kathleen filed an application for 
another modification of the decree. Kathleen alleged that the 
joint custody arrangement was not working and prayed that she 
be awarded sole custody. Alan cross-petitioned for custody and 
child support. The parties then, through mediation, entered into 
a “parenting plan” reestablishing a schedule for joint custody. 
The parenting plan was not memorialized by the court at that 
time, nor was the decree modified. 

On October 14, 2003, Alan petitioned to modify the decree, 
alleging, for a number of reasons, that circumstances had changed 
since the parenting plan and previous court orders and that he 
should be awarded sole custody and child support. On November 
19, the court modified the decree to reflect the previous parent- 
ing plan. On November 21, Kathleen cross-petitioned for sole 
custody and child support. 

The case was not tried until September and October 2005. 
On March 7, 2006, the court entered an order modifying the 
decree, awarding Kathleen sole custody, and establishing a visi- 
tation schedule. The court ordered Alan to pay child support “in 
the amount of $1,100 per month commencing the first month 
after the signing and entry of this Order and continuing until 
the minor child reaches majority, marries, is emancipated, dies, 
or until further order of the Court.” The order did not address a 
credit against the child support award, and there is no indication 
in the record that Alan raised the issue of a credit at that time. 
Alan appealed from the March 7 order, assigning error only 
to the district court’s failure to award him sole custody. In a 
memorandum opinion filed December 12, the Court of Appeals 
affirmed the district court’s custody award. 
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On March 29, 2007, Alan filed a declaratory judgment action 
in the district court, seeking a declaration with respect to the 
$14,000 credit provision of the March 14, 2000, order. In 
response, Kathleen alleged that the credit provision was (1) 
void as a conditional order, (2) void as against public policy, (3) 
void as impermissibly contracting away the right of the child to 
receive child support, and (4) barred by res judicata. Kathleen 
also alleged that the $14,000 payment “has been expended in 
maintaining and supporting the parties’ minor child” and that 
she was unable to return it. At trial, Kathleen testified that 
she had cut back her work hours, “because I thought I was 
going to have this money coming in. And now that it’s not in, 
we're struggling.” 

The district court rejected each of Kathleen’s arguments. The 
court reasoned that the credit provision had not bargained away 
the right to receive child support, but was in effect a negotiated 
settlement provision in which Alan had agreed to pay a sum of 
money that was to be used in supporting the child. The court 
concluded that the March 14, 2000, order was valid and enforce- 
able, and declared that Alan was entitled to a credit of $14,000 
to be applied to the March 7, 2006, child support award. 


ASSIGNMENTS OF ERROR 
Kathleen assigns that the district court erred in declaring the 
$14,000 credit provision enforceable and in granting Alan such 
credit against his child support obligation. 


STANDARD OF REVIEW 
[1] This appeal presents questions of law. When reviewing 
questions of law, an appellate court has an obligation to resolve 
the questions independently of the conclusion reached by the 
trial court.! 


ANALYSIS 
Kathleen offers three arguments in support of her assign- 
ments of error: that the credit provision was a void conditional 
order, that it is unenforceable as against public policy, and that 


' Law Offices of Ronald J. Palagi v. Howard, ante p. 334, 747 N.W.2d 1 
(2008). 
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Alan’s enforcement of the provision is barred by res judicata. 
We will address each argument in turn. 


CONDITIONAL ORDER 

[2,3] Kathleen argues that the credit provision is a void 
conditional judgment. Orders purporting to be final judgments, 
but that are dependent upon the occurrence of uncertain future 
events, do not necessarily operate as “judgments” and may be 
wholly ineffective and void as such.* We have explained that a 
conditional judgment may be wholly void because it does not 
“perform in praesenti” and leaves to speculation and conjecture 
what its final effect may be.? 

[4-7] But we have also explained that while conditional 
orders will not automatically become final judgments upon the 
occurrence of the specified conditions, they can operate in con- 
junction with a further consideration of the court as to whether 
the conditions have been met, at which time a final judgment 
may be made.* And more importantly, we held in Strunk v. 
Chromy-Strunk that the void conditional judgment rule does not 
extend to actions in equity.” Conditional judgments are a funda- 
mental tool with which courts sitting in equity have traditionally 
been privileged to properly devise a remedy to meet the situa- 
tion. Therefore, where it is necessary and equitable to do so, a 
court of equitable jurisdiction may enter a conditional judgment 
and such judgment will not be deemed void simply by virtue of 
its conditional nature.® 

[8-10] Instead, certain conditional judgments may be con- 
sidered erroneous or an abuse of discretion, be set aside where 
procured by fraud, or be considered void as contrary to statute 
or public policy.’ There is no evidence of fraud in this case, and 
we will consider public policy more completely in the context 
of Kathleen’s next argument. We have also said that where a 


2 See Strunk v. Chromy-Strunk, 270 Neb. 917, 708 N.W.2d 821 (2006). 
3 See id. 

4 Td. 

5 Id. 

® See id. 

T Id. 
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property division is made pursuant to a voluntary agreement 
by the parties, a further equitable consideration arises as to the 
need to protect the parties’ bargaining power and the benefit of 
a bargain once made.® Where parties have forgone their oppor- 
tunity to litigate disputes and have chosen instead to enter into 
an agreement, their reliance on the agreement may be presumed. 
Inequity may result if the court adopts a policy of less than 
full enforcement of mutually agreed-upon property and support 
agreements.’ That would be the case here. We note, in particu- 
lar, that although Kathleen argues the March 14, 2000, order 
was void, she has made no offer to return the $14,000 payment 
she received as a result of the order. 

The credit provision at issue here was the product of negotia- 
tion and agreement by the parties, and was incorporated by the 
court into what was implicitly a fair and reasonable modifica- 
tion of the paternity decree. Even assuming it was subject to 
collateral attack, it was not so indefinite as to be unenforceable. 
And the evidence suggests that the provision was an appropri- 
ate exercise of the court’s equitable powers, because it made 
possible a settlement provision that, at the time, was apparently 
in the child’s best interests. We reject Kathleen’s claim that the 
provision was an impermissible conditional order. 


PusB.ic PoLicy 

[11] Kathleen also argues that the credit provision is unen- 
forceable as against public policy. We have explained that 
public policy forbids enforcement of a private agreement that 
purports to discharge a parent’s liability for child support, if the 
agreement does not adequately provide for the child.'° But the 
agreement at issue here did not discharge Alan’s liability for 
child support. Instead, it expressly provided Alan with credit for 
a payment that the parties agreed would constitute prepayment 
of any subsequent child support award. We conclude that on the 
facts of this case, the agreement is enforceable. 


8 Td. 
° Td. 


'0 See State on behalf of Kayla T. v. Risinger, 273 Neb. 694, 731 N.W.2d 892 
(2007). 
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[12,13] When overpayments of child support are voluntarily 
made outside the terms of a court order, the general rule is that 
no credit is given for those payments.'! The principle behind this 
rule is that such a credit would be tantamount to allowing one 
party to unilaterally modify the court’s order, which could result 
in the deprivation of future support benefits.'? Nonetheless, even 
then, a credit against child support can be granted where equity 
requires it.'° 

But Alan does not need equitable relief in the present case, 
because this case does not involve a voluntary overpayment. 
Rather, it involves a payment that was actually incorporated into 
the court’s order. Alan is not seeking relief from the provisions 
of the decree, as modified by the March 14, 2000, order—he 
is asking the court to enforce the modified decree’s express 
terms. Alan’s $14,000 payment was neither “voluntary” nor 
an “overpayment,” because it was the payment specified in the 
court’s order. 

Instead, the question here is whether principles of equity 
demand that the credit provision of the March 14, 2000, order be 
set aside. The few courts to have considered comparable circum- 
stances have concluded that giving such credit is appropriate.'* 
Such a credit clause does not violate public policy because it is 
regarded as a lump-sum payment of child support, not a waiver 
of child support altogether.!° And the agreement still provides 
regular support for the children, because it is the custodial 


"See, Jameson v. Jameson, 13 Neb. App. 703, 700 N.W.2d 638 (2005); Palagi 
v. Palagi, 10 Neb. App. 231, 627 N.W.2d 765 (2001); Griess v. Griess, 9 
Neb. App. 105, 608 N.W.2d 217 (2000). 

See Griess, supra note 11. 

3 See id. See, e.g., Berg v. Berg, 238 Neb. 527, 471 N.W.2d 435 (1991); 
Contra Costa Cty. ex rel. Petersen v. Petersen, 234 Neb. 418, 451 N.W.2d 
390 (1990); Cotton v. Cotton, 222 Neb. 306, 383 N.W.2d 739 (1986). 

4 See, Hewson v. Hewson, 708 N.W.2d 889 (N.D. 2006); Picht v. Henry, 
252 Iowa 559, 107 N.W.2d 441 (1961); Blume v. Stewart, 715 N.E.2d 913 
(Ind. App. 1999); Marriage of Babbitt, 50 Wash. App. 190, 747 P.2d 507 
(1987). 


See Marriage of Babbitt, supra note 14. See, also, Hewson, supra note 14. 
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parent’s responsibility, being aware of the credit provision, to 
budget the payment accordingly.'° 

Kathleen relies on Gibson vy. Gibson,'’ in which this court 
reversed a trial court’s entry of a lump-sum child support award. 
But Gibson is distinguishable. The judgment in Gibson did not 
involve a credit provision. Rather, the trial court attempted to 
award, in advance, all the child support to be paid for the fol- 
lowing 13 years. We held that it was 

improper under the law to make a final, definite, and posi- 
tive entry of such a judgment for the support of a minor 
child, for the amount to be paid must vary with the several 
needs of the child . . . and the court may also consider 
such changes in the financial condition of the father as are 
shown by the testimony. Therefore, the law has provided 
that the monthly payments can be changed from time to 
time as the evidence warrants.'* 
The problem in Gibson was not, as Kathleen suggests, an order 
for a lump-sum payment. Instead, we found error in the trial 
court’s attempt to order, without the agreement of the parties, 
that all the child support be paid in advance. That error is not 
present here, because the March 14, 2000, order was the prod- 
uct of a settlement agreement and does not preclude a future 
child support award or adjustment of that award. In fact, the 
order expressly acknowledges that possibility—it simply directs 
that Alan be credited for a substantial payment that he has 
already made. 

Kathleen also argues that the March 14, 2000, order was not 
accompanied by a child support worksheet. It is true that all 
orders for child support, including modifications, should include 
the appropriate child support worksheets.'? And in the event of a 
deviation from the Nebraska Child Support Guidelines, the trial 
court should state the amount of support that would have been 
required under the guidelines absent the deviation and include 


17 


'6 See Blume, supra note 14. 
'” Gibson y. Gibson, 147 Neb. 991, 26 N.W.2d 6 (1947). 
'8 Td. at 1000, 26 N.W.2d at 10. 


'9 See, e.g., Nebraska Child Support Guidelines, paragraph C; Gress v. Gress, 
271 Neb. 122, 710 N.W.2d 318 (2006). 
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the reason for the deviation in the findings portion of the decree 
or order, or complete and file worksheet 5 in the court file.” 

But it is not clear that a worksheet would have been neces- 
sary or appropriate for the March 14, 2000, modification of the 
decree, given that no ongoing child support award was entered 
in that order. And the basis for the order—both the $14,000 pay- 
ment and the credit provision—was apparent from the record. In 
any event, we have never held that the absence of a child sup- 
port worksheet provides a basis for a collateral attack on a final 
judgment. Once the March 14 order became final, even without 
a worksheet, it was enforceable. 

Finally, Kathleen argues that Alan did not prove that giving 
him a credit against child support is in the best interests of the 
child. But Kathleen’s argument misses the point. The record 
establishes that the $14,000 payment was originally made so 
Kathleen could make a downpayment on a house, for her bene- 
fit and the child’s. Presumably, without the credit provision, no 
such payment would have been made. 

Although the March 14, 2000, order was entered by agree- 
ment of the parties, determination of the best interests of a child 
includes a judicial decision based upon evidence and is not 
governed exclusively by a parental stipulation.*! This principle 
imposed upon the trial court, in entering the March 14 order, 
an obligation to independently consider whether the order was 
in the best interests of the child.** There is no evidence in the 
record to suggest that it did not do so, and we reject Kathleen’s 
collateral attack to the contrary. Because the March 14 order 
was presumably in the child’s best interests when it was entered, 
it was not Alan’s burden to prove it was still in the best interests 
of the child in order to have it enforced. 

Kathleen was seeking relief from the terms of the modified 
decree, not Alan. Essentially, Kathleen sought to modify the 


20 Gress, supra note 19. 

21 See, Stuhr v. Stuhr, 240 Neb. 239, 481 N.W.2d 212 (1992); Schulze v. 
Schulze, 238 Neb. 81, 469 N.W.2d 139 (1991). See, also, Zahl v. Zahl, 273 
Neb. 1043, 736 N.W.2d 365 (2007); Lawson v. Pass, 10 Neb. App. 510, 633 
N.W.2d 129 (2001). 


See id. 
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decree again to set aside the credit provision. But the March 14, 
2000, modification to the decree was the product of negotiation 
and settlement between the parties. And Kathleen presented no 
evidence of particular hardship to the child, or any other evi- 
dence that would justify setting the stipulated settlement aside. 
Without such evidence, we find no equitable basis for reversing 
the trial court’s decision to enforce the modified decree that was 
agreed to by the parties and approved by the court. 


Res JUDICATA 

Kathleen’s final argument is that Alan’s claim for credit 
against the 2006 child support award was barred by res judicata. 
Kathleen argues that Alan should have asked for credit in the 
last modification proceeding, and not after the child support 
award was entered. Therefore, Kathleen asserts that his declara- 
tory judgment action should be barred by res judicata. 

[14,15] The doctrine of res judicata, or claim preclusion, bars 
the relitigation of a matter that has been directly addressed or 
necessarily included in a former adjudication if (1) the former 
judgment was rendered by a court of competent jurisdiction, (2) 
the former judgment was a final judgment, (3) the former judg- 
ment was on the merits, and (4) the same parties or their privies 
were involved in both actions.*? The doctrine bars relitigation not 
only of those matters actually litigated, but also of those matters 
which might have been litigated in the prior action.* 

But Alan’s claim for credit against his child support obliga- 
tion was not before the court, expressly or implicitly, in the last 
modification proceeding. Rather, it had been conclusively settled 
in the March 14, 2000, modification, from which Kathleen 
did not appeal. Alan was entitled to rely on the provisions of 
the March 14 order, at least until it became clear that he and 
Kathleen disagreed about its effectiveness. There is nothing in 
the record to suggest that Alan knew, in the last modification 
proceeding, that it would be necessary to seek a declaratory 


3. Ichtertz v. Orthopaedic Specialists of Neb., 273 Neb. 466, 730 N.W.2d 798 
(2007). 


4 Td. 


932 275 NEBRASKA REPORTS 


judgment to enforce the provisions of the March 14 order.*? He 
was not required, in the later proceedings, to anticipate a col- 
lateral attack on the credit provision. 

[16,17] Instead, Alan’s declaratory judgment action sought 
to establish, insofar as the $14,000 credit was concerned, that 
a portion of Alan’s liability for child support had already been 
discharged. We have previously noted, in the context of approv- 
ing credit against child support judgments, that a district court 
has the inherent power to determine the status of its judgments.” 
The district court may, on motion and satisfactory proof that a 
judgment has been paid and satisfied in whole or in part by the 
act of the parties thereto, order it discharged and canceled of 
record, to the extent of the payment or satisfaction.”’” While the 
2006 child support award set a date upon which Alan’s obliga- 
tion to pay child support would commence, that did not pre- 
clude the court from finding, pursuant to the March 14, 2000, 
order, that part of the March 7, 2006, award had already been 
satisfied by Alan’s $14,000 payment. 


CONCLUSION 
The credit provision was not void as a conditional order or 
as against public policy. Alan’s declaratory judgment action to 
enforce the provision was not barred by res judicata. Therefore, 
Kathleen’s assignments of error lack merit, and we affirm the 
judgment of the district court. 
AFFIRMED. 


>> See id. 


6 Cotton, supra note 13. See, also, Berg, supra note 13; Petersen, supra note 
13. 


27 Berg, supra note 13; Cotton, supra note 13. 
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Cass County BANK, A NEBRASKA BANKING CORPORATION, 
APPELLEE, V. DANA PARTNERSHIP, A NEBRASKA 
GENERAL PARTNERSHIP, ET AL., APPELLANTS. 

750 N.W.2d 701 


Filed June 20, 2008. No. S-07-431. 


1. Equity: Appeal and Error. In an appeal of an equitable action, an appellate court 
tries factual questions de novo on the record and reaches a conclusion independent 
of the findings of the trial court, provided, where credible evidence is in conflict 
on a material issue of fact, the appellate court considers and may give weight to the 
fact that the trial judge heard and observed the witnesses and accepted one version 
of the facts rather than another. 

2. Forbearance: Estoppel. Under the doctrine of promissory estoppel, a promise 
which the promisor should reasonably expect to induce action or forbearance is 
binding if injustice can be avoided only by enforcement of the promise. 

3. Estoppel. Promissory estoppel requires that reliance be reasonable and 
foreseeable. 

4. Appeal and Error. An appellate court is not obligated to engage in an analysis 
which is not needed to adjudicate the controversy before it. 


Appeal from the District Court for Cass County: RANDALL L. 
REHMEIER, Judge. Affirmed. 


Brian T. McKernan, of McGrath, North, Mullin & Kratz, P.C., 
L.L.O., for appellants. 


Steven J. Woolley and Alan E. Pedersen, of McGill, Gotsdiner, 
Workman & Lepp, P.C., L.L.O., and Steven J. Riekes, of Marks, 
Clare & Richards, L.L.C., for appellee. 


HEAVICAN, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCormack, and MILLER-LERMAN, JJ. 


GERRARD, J. 
NATURE OF CASE 

In this case, Cass County Bank (Bank) seeks reimbursement 
from the appellants for money it paid to Upland Construction 
Company (Upland) pursuant to a letter of credit. The Bank con- 
tends that the appellants are liable for the Bank’s extension and 
payment of the letter of credit because they promised to sign a 
promissory note guaranteeing the letter. The appellants claim, in 
essence, that they are not liable because they never signed the 
note. The district court found in favor of the Bank. The primary 
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issues presented in this appeal are whether the Bank was autho- 
rized to issue the letter of credit and whether the Bank is entitled 
to reimbursement from the appellants. 


FACTS 

Anil K. Agarwal and Sudha Agarwal, husband and wife, are 
the parents of three children, one of whom is Arun Agarwal. 
At all times relevant to this case, the children were co-owners 
of Dana Partnership, which in turn owns 90 percent of Reliant 
Construction, L.L.C. (Reliant). Sudha was Dana Partnership’s 
managing agent until 2001, when the partnership agreement was 
amended and Arun became the managing agent. Arun is also 
Reliant’s managing agent. 

Although Sudha was no longer Dana Partnership’s managing 
agent, she remained involved with the operation of the company. 
Douglas Rasmussen, vice president of the Bank and the loan offi- 
cer responsible for overseeing loans made to Dana Partnership, 
testified that Arun had directed Rasmussen to speak to Sudha 
regarding business dealings that involved Dana Partnership. 

In 2003 and 2004, the Bank made various loans and issued 
multiple letters of credit to Dana Partnership, all of which were 
signed by Arun in his capacity as Dana Partnership’s managing 
agent. Anil and Sudha cosigned on a number of these loans. 
The record reflects that, with regard to the loans and letters of 
credit issued by the Bank at Dana Partnership’s request, it was 
the Bank’s general practice to take the loan documents to Dana 
Partnership’s office, where the documents would be signed. And 
the Bank would not advance any money or issue a letter of credit 
without first acquiring the necessary signatures. 

On June 6, 2003, Reliant entered into a subcontract agree- 
ment with Upland to perform roofing work on a project to build 
a waste disposal facility. Pursuant to the subcontract agreement, 
Reliant was required to post a performance bond. In place of a 
performance bond, however, Upland agreed to accept a letter of 
credit from Reliant, listing Upland as the beneficiary. 

On August 8, 2003, the Bank, at Arun’s request, issued irrevo- 
cable standby letter of credit No. 41558 (original letter of credit), 
naming Upland as the beneficiary. The amount of the original 
letter of credit was $90,228 and had a stated expiration date of 
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June 1, 2004. June 1 was chosen as the expiration date because 
Arun and Upland believed that Reliant’s roofing job would be 
completed by this date. In conjunction with the issuance of the 
original letter of credit, Dana Partnership, as borrower, and Anil 
and Sudha, as cosigners, signed and gave the Bank commercial 
promissory note No. 41558 dated August 8, 2003. This com- 
mercial promissory note was for the same amount as the original 
letter of credit, $90,228, and had a maturity date of June 1, 2004, 
which corresponded with the expiration date on the original 
letter of credit. 

The commercial promissory note provided that it was “fur- 
ther governed by the Commercial Loan Agreement,’ which 
was signed by Anil and Sudha and dated August 8, 2003. 
The commercial loan agreement, under the section entitled 
“ADDITIONAL TERMS,” provided, in bold and capital let- 
ters, that 

oral agreements or commitments to loan money, extend 
credit or to forbear from enforcing repayment of a debt 
including promises to extend or renew such debt are not 
enforceable. To protect you (borrower) and us (lender) 
from misunderstanding or disappointment, any agreements 
we reach covering such matters are contained in this writ- 
ing, which is the complete and exclusive statement of 
the agreement between us, except as we may later agree 
in writing to modify it. By signing this agreement, the 
parties affirm that no unwritten oral agreement exists 
between them. 
Anil and Sudha also signed, on August 8, a personal guaranty 
for “each and every debt, of every type and description, that 
[Dana Partnership] may now or at any time in the future owe 
[the Bank].” 

In May 2004, it became apparent that Reliant would not be 
able to complete the contracted work before the original letter of 
credit expired on June 1. As a result, Paul Sum, Upland’s owner 
and president, contacted Arun and told Arun that the expiration 
date on the original letter of credit needed to be extended. Sum 
testified that he specifically instructed Arun to extend the expira- 
tion date on the original letter of credit to October 31, because 
Reliant should have been able to complete the project by that 
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date. According to Sum, Arun assured him that he would get a 
new letter of credit with an expiration date of October 31. 

Following his conversation with Sum, Arun attempted to 
contact Rasmussen at the Bank. However, Arun was not able 
to reach Rasmussen personally, so Arun left Rasmussen two 
or three voice mail messages. Rasmussen testified that Arun 
indicated in his messages that the original letter of credit was 
expiring and that Reliant needed a new letter of credit because 
the project had been delayed. According to Rasmussen, Arun 
also indicated that he would be going out of town. Rasmussen 
testified that, due to pressing matters at the Bank, he was unable 
to return Arun’s calls. 

Because of the delay in hearing back from Rasmussen, Arun 
instructed Sudha to try and contact Rasmussen, which she did. 
Rasmussen had conversations with Sudha on two or three occa- 
sions toward the later part of May 2004. Rasmussen testified that 
he and Sudha discussed the expiration date of the original letter 
of credit and that Sudha was “anxious” because the expiration 
date was approaching. Rasmussen testified that Sudha instructed 
him to contact Sum in order to determine how long the project 
was going to be delayed and to determine how long the original 
letter of credit needed to be extended. Sudha, however, testified 
that she did not discuss extending the original letter of credit 
with Rasmussen. She claimed instead that her conversation with 
Rasmussen was merely to inform Rasmussen that Arun was try- 
ing to contact him. 

During the final week of May 2004, Rasmussen contacted 
Sum, who informed Rasmussen that the original letter of credit 
should be extended to October 31. Rasmussen testified that on 
May 27, he called Sudha and told her that, after talking with 
Sum, it had been determined that the original letter of credit’s 
expiration date should be extended to October 31. Rasmussen 
testified that Sudha indicated to him that “it needed to be done” 
because the original letter of credit was expiring. According 
to Rasmussen, Sudha instructed him to send the new letter of 
credit to Upland before the original letter of credit expired on 
June 1. 

Rasmussen testified that he told Sudha, on May 27, 2004, 
that the Bank would need the appropriate signatures on an 
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amendment to the promissory note that would correspond with 
the issuance of the new letter of credit. Rasmussen testified that 
Sudha told him to “[g]o ahead, and that she would see that it got 
signed.” Rasmussen told Sudha that he was not going to be back 
in his office until June 1 and that he would prepare and mail the 
new loan documents to her on that day. 

On May 27, 2004, after talking with Sudha, Rasmussen pre- 
pared irrevocable standby letter of credit No. 41558A (replace- 
ment letter of credit). This replacement letter of credit contained 
the same terms as the original letter of credit except that the 
expiration date on the replacement letter of credit had been 
extended to October 31. On the same day, Rasmussen faxed a 
copy of the replacement letter of credit to Sum and placed the 
original in the mail. 

Rasmussen admitted that it was not his general practice to 
advance money to a Bank customer without first receiving a sig- 
nature. Nevertheless, Rasmussen testified that he did so in this 
instance because the Bank “had a longstanding relationship with 
the Agarwals and they’ve always done what they said they would 
do.” Rasmussen explained that the Bank was “doing a favor to 
a good loan customer” who was in “distress.” Rasmussen testi- 
fied that he would not have issued the replacement letter of 
credit without having received Sudha’s verbal assurance that the 
amendment to the promissory note would be signed. 

When he returned to work on June 1, 2004, Rasmussen 
prepared the amendment to the promissory note. The amend- 
ment was dated June 1, 2004; was for the same amount as the 
original promissory note, $90,228; and had a maturity date cor- 
responding with the replacement letter of credit, October 31. 
Rasmussen testified that he mailed the amendment and a copy of 
the replacement letter of credit to Sudha on June 1. 

“A few weeks” after Rasmussen mailed the loan documents 
to Sudha, Rasmussen realized that the amendment to the prom- 
issory note had not been signed and returned to the Bank. 
Rasmussen testified that he contacted both Sudha and Arun, 
each assured him that he or she would “look into it and get back 
to [him],” and neither one of them indicated that the amendment 
would not be signed. Both Arun and Sudha, however, claimed 
that they have never received an amendment or modification to 
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the original letter of credit. Arun testified that the first time he 
realized that the original letter of credit had been amended or 
modified was not until the second week of August 2004. 

During the summer of 2004, Upland apparently became dis- 
satisfied with Reliant’s work and, on various occasions, sent let- 
ters to Arun threatening to exercise its rights under the replace- 
ment letter of credit. On June 8, Sum faxed a letter to Arun in 
which Sum directed Arun “to complete the roof installation . . . 
no later than Tuesday, June 15, 2004 or Upland will enforce 
all remedies against [Reliant] per our subcontract agreement, 
including cashing in your Irrevocable Stand by Letter of Credit 
#41558A at the ... Bank.” Arun never questioned Upland’s ref- 
erence to the replacement letter of credit, nor did Arun contact 
the Bank or Upland and claim that the original letter of credit 
had already expired on June 1. 

In another letter from Sum to Arun, dated June 25, 2004, Sum 
stated that “[b]ecause of [Reliant’s] failure to perform we have 
held payments to protect our interests and at the present time we 
are seriously considering exercising our demand on your letter 
of credit with the ... Bank.” On August 18, Sum faxed a letter 
to Arun, notifying him that “[a]s a result of [Reliant’s] continued 
failure to perform Upland has no choice but to declare [Reliant] 
in default of [the] subcontract and replace [Arun’s] firm.” 

The following day, Arun faxed a letter to Sum in which he 
discussed, among other things, the efforts Reliant was making 
toward completing the project and the estimated completion 
dates for certain tasks. At the close of the letter, Arun stated that 
“we hope that you [Upland] can hold your intention of accessing 
our Letter of Credit until next week when you will see progress 
towards our plan.’ Despite Arun’s letter, Sum went to the Bank 
on August 19, 2004, and informed Rasmussen that Reliant was 
in default and that Upland was making a demand on the replace- 
ment letter of credit. Sum presented to Rasmussen the necessary 
documentation, including the replacement letter of credit. The 
Bank did not pay Sum the funds at that time. 

Later that day, Arun faxed a letter to the Bank. In this letter, 
Arun claimed that Reliant had complied with each of Upland’s 
requests. Arun stated that “our company [Reliant] had agreed 
to extend [Upland’s] letter of credit till August 1, 2004, and 
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we have never received a copy of that letter of credit extend- 
ing any further from original date.’ Arun ended this letter by 
claiming that Reliant “never executed a subcontract agreement 
with Upland . . . on this project.’ Both Rasmussen and Sum 
testified that Arun’s letter was the first time that they had ever 
heard of August 1, 2004, as being the expiration date. Arun 
acknowledged that this was the first time he had raised any 
concerns with regard to the expiration date on the replacement 
letter of credit. 

On August 23, 2004, Reliant filed a complaint for a tempo- 
rary restraining order and preliminary injunction in the Douglas 
County District Court, against Upland and the Bank. In its 
complaint, Reliant sought to prevent Upland from receiving and 
the Bank from paying any funds under the replacement letter of 
credit. In its complaint, Reliant made the following admission: 

Letter of Credit No 41558 had an expiration date of June 
1, 2004. Due to a number of circumstances beyond the 
control of the parties hereto, work [o]n the [Reliant] sub- 
contract did not commence until January of this year. As 
such, it it [sic] became necessary to push back the above 
referenced completion date for same by several months. 
As a result Letter of Credit 41558 was replaced by Letter 
of Credit No 41558A, effective May 27, 2004, in the 
amount of $90,2[2]8.00, with an expiration date of October 
31, 2004.... 
The district court denied Reliant’s request for a temporary 
restraining order and preliminary injunction. On August 24, as 
payment under the replacement letter of credit, the Bank issued 
a check to Upland in the amount of $90,228. 

The Bank filed a complaint against Dana Partnership, Reliant, 
and Anil and Sudha (collectively appellants) after the appellants 
refused to reimburse the Bank for its $90,228 payment to Upland. 
Following a bench trial, the court found that Dana Partnership, 
on behalf of Reliant, requested the expiration date on the origi- 
nal letter of credit be extended and that Dana Partnership was 
aware that an amendment to the promissory note would need to 
be signed. The court further determined, applying principles of 
promissory estoppel, that Sudha’s “promise to complete the nec- 
essary loan documentation . . . induced the [Bank] to issue the 
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Replacement Letter of Credit, and the failure to enforce the... 
agreement to sign said documentation would act as an injustice 
in this case.” Accordingly, the court entered judgment in favor of 
the Bank and against the appellants. 


ASSIGNMENTS OF ERROR 

The appellants contend, renumbered, that the district court 
erred in (1) finding that the original letter of credit had been 
validly extended, (2) applying promissory estoppel to modify 
the terms of the original letter of credit, (3) determining that 
a third-party beneficiary could modify the terms of a letter of 
credit that by its terms could not be modified, and (4) finding an 
implied contract. 


STANDARD OF REVIEW 

[1] Given the nature of the relief requested, this action sounds 
in equity.’ In an appeal of an equitable action, an appellate court 
tries factual questions de novo on the record and reaches a con- 
clusion independent of the findings of the trial court, provided, 
where credible evidence is in conflict on a material issue of fact, 
the appellate court considers and may give weight to the fact that 
the trial judge heard and observed the witnesses and accepted 
one version of the facts rather than another.’ 


ANALYSIS 


DANA PARTNERSHIP REQUESTED THAT ORIGINAL LETTER OF CREDIT 
Be EXTENDED AND PROMISED TO SIGN Promissory NOTE 

The appellants contend that the district court erred in find- 
ing that they reached an agreement with the Bank to issue the 
replacement letter of credit and to sign the amendment to the 
promissory note. Although Arun’s and Sudha’s testimony dif- 
fered in certain respects from that given by Rasmussen and Sum, 
the trial court, based on its observation and judgement, clearly 
gave greater weight to Rasmussen’s and Sum’s testimony. And 
in reaching our conclusion de novo, we consider the fact that 
the trial court saw and heard the witnesses and observed their 


' See Pennfield Oil Co. v. Winstrom, 272 Neb. 219, 720 N.W.2d 886 (2006). 
> Td. 
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demeanor while testifying, and we give significant weight to the 
trial court’s judgement as to credibility. 

We agree with the district court’s factual finding. The vari- 
ous correspondence sent between Sum, Arun, and the Bank, and 
the complaint for a temporary restraining order and preliminary 
injunction filed by Reliance, supports Rasmussen’s and Sum’s 
versions of the facts. After the original letter of credit had expired 
on June 1, 2004, Sum sent multiple letters to Arun threatening 
to make a demand on the replacement letter of credit. Yet Arun 
never questioned Sum’s references to the replacement letter of 
credit, nor did Arun contact the Bank or Sum and claim that the 
original letter of credit had already expired. Instead, in a letter 
faxed to Sum on August 19, Arun requested that Upland not 
exercise “our Letter of Credit until next week.” 

Furthermore, in a letter faxed to the Bank on this same 
day, Arun expressly stated that Reliant “had agreed to extend 
[Upland’s] letter of credit.’ And finally, in its complaint for a 
temporary restraining order and preliminary injunction against 
the Bank, Reliant admitted that “Letter of Credit 41558 was 
replaced by Letter of Credit No 41558A . . . with an expiration 
date of October 31, 2004.” Simply stated, in light of this evi- 
dence, and giving weight to the district court’s evaluation of the 
witnesses’ credibility, we agree with the district court and find 
that Sudha, on behalf of Dana Partnership, requested that the 
original letter of credit be extended, agreed to October 31, 2004, 
as the expiration date, and assured the Bank that the amendment 
to the promissory note would be signed. 


Promissory ESTOPPEL 

The appellants next argue that, even if Sudha asked the Bank 
to issue a replacement letter of credit and then promised to sign 
the corresponding amendment to the promissory note, this type 
of oral agreement is prohibited by the original promissory note 
and is therefore unenforceable. The provision in the original 

promissory note upon which the appellants rely provides that 
oral agreements or commitments to loan money, extend 
credit or to forbear from enforcing repayment of a debt 
including promises to extend or renew such debt are not 
enforceable. To protect you (borrower) and us (lender) 
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from misunderstanding or disappointment, any agreements 
we reach covering such matters are contained in this writ- 
ing, which is the complete and exclusive statement of 
the agreement between us, except as we may later agree 
in writing to modify it. By signing this agreement, the 
parties affirm that no unwritten oral agreement exists 
between them. 
The Bank argues, however, that under the principles of promis- 
sory estoppel, the appellants cannot rely on the above provision 
as a way of avoiding liability in this case. We agree. In discuss- 
ing a contractual provision similar to the one at issue in this 
case, we have held that “[iJt is well-established that the parties to 
a contract may avoid such a provision where . . . the party claim- 
ing the benefit of the provision is estopped to rely on it.” 

[2,3] Under the doctrine of promissory estoppel, a promise 
which the promisor should reasonably expect to induce action 
or forbearance is binding if injustice can be avoided only by 
enforcement of the promise.* Promissory estoppel requires that 
reliance be reasonable and foreseeable.° In the present case, 
given the particular circumstances and the appellants’ conduct, 
we conclude that the appellants are estopped from relying on the 
contractual provision at issue as a defense to their liability. 

The appellants claim, in essence, that the Bank’s reliance on 
Sudha’s promise that the amendment to the promissory note 
would be signed was neither reasonable nor foreseeable, because 
the original promissory note prohibited modification by oral 
agreement. The appellants also contend that the Bank’s reliance 
was not reasonable or foreseeable, because the Bank’s decision 
to issue the replacement letter of credit without first having the 
necessary signatures on the amendment to the promissory note 


3 Griffin v. Geneva Industries, Inc., 193 Neb. 694, 696-97, 228 N.W.2d 880, 
882 (1975). See, also, Shreves v. D. R. Anderson Constructors, Inc., 206 
Neb. 433, 293 N.W.2d 106 (1980). 


4 Blinn v. Beatrice Community Hosp. & Health Ctr, 270 Neb. 809, 708 
N.W.2d 235 (2006). 


5 Hawkins Constr. Co. v. Reiman Corp., 245 Neb. 131, 511 N.W.2d 113 
(1994). 
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was contrary to the customary way in which the Bank and the 
appellants had interacted in the past. 

Notwithstanding the parties’ previous dealings and the lan- 
guage in the original promissory note, we are not persuaded by 
the appellants’ argument. Sudha’s promise did not form an oral 
agreement to modify the promissory note. It was a promise to 
sign a written modification. The Bank does not claim the prom- 
ise modified the note—the Bank claims it was injured by its reli- 
ance on Sudha’s promise to modify the note. We agree with the 
district court and find that, under the particular circumstances 
of this case, the Bank’s reliance on Sudha’s promise was both 
reasonable and foreseeable. 

According to Rasmussen, Sudha assured him that the amend- 
ment to the promissory note corresponding to the replacement 
letter of credit would be signed and returned to the Bank. 
Although it was not the Bank’s general practice to issue a letter 
of credit without first receiving a signature, Rasmussen testified 
that he did so in this instance because the Bank and the appel- 
lants had a longstanding relationship with each other and the 
appellants had “always done what they said they would do.” 
Rasmussen explained that the Bank was assisting a good loan 
customer who was in “distress” and that he would not have 
issued the replacement letter of credit without first receiving 
Sudha’s promise that the amendment to the promissory note 
would be signed. Accordingly, in direct reliance on Sudha’s 
promise, the Bank issued the replacement letter of credit and 
shortly thereafter sent Sudha the amendment to the promissory 
note to be signed. 

Given the circumstances under which the promise was 
made—in particular, the short amount of time remaining with 
which to extend the original letter of credit before the original 
letter of credit expired—it was both reasonable and foreseeable 
that Sudha’s promise would induce the Bank to act in reli- 
ance upon it. And to refuse to enforce Sudha’s promise would 
work an injustice on the Bank. Accordingly, we conclude that, 
under the doctrine of promissory estoppel, the appellants are 
precluded from denying their obligation to reimburse the Bank 
for the payment made to Upland under the replacement letter 
of credit. 
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REMAINING ASSIGNMENTS OF ERROR 

[4] Our conclusion that Sudha, on behalf of Dana Partnership, 
requested the replacement letter of credit be issued and that the 
appellants are estopped from denying their obligation to reim- 
burse the Bank, is dispositive of this appeal. An appellate court 
is not obligated to engage in an analysis which is not needed 
to adjudicate the controversy before it.° Therefore, we need not 
address the appellants’ remaining assignments of error. 


CONCLUSION 

We conclude the district court did not err in finding that the 
Bank issued the replacement letter of credit pursuant to Dana 
Partnership’s request and that the appellants, under the doctrine 
of promissory estoppel, are precluded from denying their liability 
for lack of a signature on the amendment to the promissory note. 

Accordingly, the judgment of the district court is affirmed. 
AFFIRMED. 


® Papillion Rural Fire Prot. Dist. v. City of Bellevue, 274 Neb. 214, 739 
N.W.2d 162 (2007). 


Mary Kay Davis, APPELLANT, V. HENRY A. DAVIS, APPELLEE. 
750 N.W.2d 696 


Filed June 20, 2008. No. S-07-529. 


1. Judgments. A court has discretion to require reasonable security for an obli- 
gor’s current or delinquent support obligations when compelling circumstances 
require it. 

2. Divorce: Judgments: Appeal and Error. An appellate court reviews a district 
court’s postdissolution order regarding security for a support obligation de novo on 
the record to determine whether the trial court has abused its discretion. 

3. Judgments: Words and Phrases. An abuse of discretion occurs when a trial court 
bases its decision upon reasons that are untenable or unreasonable or if its action 
is clearly against justice or conscience, reason, and evidence. 

4. Judgments: Statutes: Appeal and Error. Questions of law and statutory interpre- 
tation require an appellate court to reach a conclusion independent of the decision 
made by the court below. 

5. Insurance: Contracts. Neb. Rev. Stat. § 44-704 (Reissue 2004) specifically 
requires adult insureds to consent to insurance policies on their lives unless they or 
their spouses are the owners of the policies. 
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6. Statutes: Legislature: Public Policy. It is the Legislature’s function through the 
enactment of statutes to declare the state’s law and public policy. 

7. Courts: Legislature. A court is not free to ignore a legislative requirement of 
affirmative consent. 


Appeal from the District Court for Douglas County: J. PArrick 
MUuLLeEN, Judge. Affirmed. 


William G. Dittrick and Kirk S. Blecha, of Baird Holm, 
L.L.P., for appellant. 


John S. Slowiaczek and Virginia A. Albers, of Lieben, Whitted, 
Houghton, Slowiaczek & Cavanagh, P.C., L.L.O., for appellee. 


HEAVICAN, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCormack, and MILLER-LERMAN, JJ. 


CONNOLLY, J. 
SUMMARY 

Appellant, Mary Kay Davis, appeals the district court’s order 
denying her postdissolution motion. The motion requested an 
order directing her former spouse, Henry A. Davis, to submit to 
a physical examination so she could obtain a $1 million insur- 
ance policy on his life, naming herself as the beneficiary. She 
alleged that if Henry died, the policy was necessary as security 
for his substantial alimony and child support obligations. We 
conclude that Neb. Rev. Stat. § 44-704 (Reissue 2004) prohib- 
ited the district court from granting Mary Kay’s request absent 
Henry’s consent to her ownership of an insurance policy on 
his life. 


BACKGROUND 


Parties Dismiss 2001 DissoLuTION ACTION AND 
ENTER INTO POSTMARITAL AGREEMENTS 
The parties’ marriage was dissolved in December 2006. They 
had two children: a daughter, born in 1991, and a son, born in 
1994. The parties have significant assets. They agreed to dismiss 
their 2001 dissolution proceeding after entering into a postmari- 
tal agreement, dividing their property for specific occurrences: 
continuation of the marriage, death, legal separation, or divorce. 
But in 2002, after Mary Kay sought a declaration that the 
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postmarital agreement was invalid, they signed an amendment 
to the postmarital agreement (collectively the agreements). In 
the agreements, Henry promised to transfer property to Mary 
Kay and she agreed that his business interests would be his 
separate property. 

In paragraph XII of the amendment, Henry agreed that upon 
the dismissal of all pending litigation, he would execute the 
Henry A. Davis Irrevocable Trust, which was attached. He also 
agreed to obtain a life insurance policy with a death benefit 
of at least $1 million, naming the trust as the beneficiary. The 
trust was for the benefit of the parties’ children. The trust also 
required the trustee to pay the children’s legal guardian up to 
$5,000 a month for reasonable household expenses, subject to 
the trustee’s sole and absolute discretion. A trust provision stated 
that Henry had conveyed $10 to it but anticipated conveying 
additional property. 

After these agreements were made, the district court approved 
them, dismissed Mary Kay’s declaratory judgment action with 
prejudice, and dismissed the parties’ 2001 dissolution action 
without prejudice. 


2003 DIssoLuTION ACTION 

In 2003, Mary Kay filed a second dissolution action. The dis- 
trict court incorporated the parties’ postmarital agreements into 
its December 2006 decree. Under those agreements, it ordered 
Henry (1) to pay $5,000 child support a month for both children 
and $3,000 a month for one child and (2) to pay $12,500 ali- 
mony a month for 106 months, to terminate upon either party’s 
death or Mary Kay’s remarriage. 


Mary Kay Moves For ORDER DiRECTING HENRY TO SUBMIT 
TO PHYSICAL EXAMINATION FOR INSURANCE POLICY 

Later, in March 2007, Mary Kay moved for an order directing 
Henry to submit to a physical medical examination so she could 
obtain a life insurance policy on his life. At the hearing, Mary 
Kay’s attorney argued that Henry’s child support and alimony 
obligations exceeded $1.5 million and that a policy on Henry’s 
life would protect her if he died. He further argued that there 
was no proof that Henry had funded the trust for the children. 
But Henry’s counsel argued that there was a $1 million policy 
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in place and that he had provided proof to Mary Kay during dis- 
covery. The record does not show that the policy was offered. 

The court stated that security for Henry’s support obligations 
was a matter that could have been anticipated when the parties 
made the agreements; it overruled the motion. 


ASSIGNMENT OF ERROR 
Mary Kay assigns as error that the district court erred in 
refusing to order Henry to submit to a physical examination so 
she could obtain an insurance policy on his life. 


STANDARD OF REVIEW 

[1,2] A court has discretion to require reasonable security 
for an obligor’s current or delinquent support obligations when 
compelling circumstances require it.! We will review a district 
court’s postdissolution order regarding security for a support 
obligation de novo on the record to determine whether the trial 
court has abused its discretion.* 

[3,4] An abuse of discretion occurs when a trial court bases 
its decision upon reasons that are untenable or unreasonable or 
if its action is clearly against justice or conscience, reason, and 
evidence.* Questions of law and statutory interpretation require 
us to reach a conclusion independent of the decision made by 
the court below.’ 


ANALYSIS 
Mary Kay contends that she has an insurable interest in 
Henry’s life. She argues that the district court erred in failing to 
require Henry to secure his support obligations by submitting to 
a physical examination so she could obtain an insurance policy 


See, Neb. Rev. Stat. § 42-371(6) (Cum. Supp. 2006); Klinginsmith v. 
Wichmann, 252 Neb. 889, 567 N.W.2d 172 (1997), citing Lacey v. Lacey, 
215 Neb. 162, 337 N.W.2d 740 (1983). 

See, Zahl v. Zahl, 273 Neb. 1043, 736 N.W.2d 365 (2007); Strunk v. Chromy- 
Strunk, 270 Neb. 917, 708 N.W.2d 821 (2006); Brockman y. Brockman, 264 
Neb. 106, 646 N.W.2d 594 (2002); Klinginsmith, supra note 1; Lacey, supra 
note 1. 

3 See Schwartz v. Schwartz, ante p. 492, 747 N.W.2d 400 (2008). 


4 Zahl, supra note 2. 


i) 


948 275 NEBRASKA REPORTS 


on his life. In her brief, she contends compelling circumstances 
justified requiring security because Henry’s total support obli- 
gations exceeded $1.6 million. At oral argument, however, she 
contended that she was not required to show compelling cir- 
cumstances. She claims she is not asking Henry to pay for the 
insurance coverage or to do anything for security other than to 
submit to a physical examination. 

Initially, we clarify what this case is not about. We are not 
dealing with a contempt proceeding. Mary Kay is not attempt- 
ing to enforce the parties’ dissolution decree, which incorpo- 
rated the parties’ agreement that Henry would fund the trust 
for their children through a life insurance policy. Instead of 
seeking to compel Henry to obtain insurance to fund the trust 
for their children, Mary Kay is seeking to own a separate policy 
on Henry’s life to secure his support obligations. Thus, we 
interpret her motion as primarily seeking security for Henry’s 
alimony obligations. 

[5] We do not reach the issue of whether Mary Kay has 
an insurable interest in Henry’s life. We assume for this anal- 
ysis that she does.* But an insurable interest does not give her 
the right to own a policy on Henry’s life without his consent. 
Section 44-704 specifically requires adult insureds to consent to 
insurance policies on their lives unless they or their spouses are 
the owners of the policies. Mary Kay is not Henry’s spouse, and 
Henry would not be the owner of the policy. 

Section 44-704, in relevant part, provides: 

(1) Except as provided in subsection (2) of this section, 
no policy of insurance shall be issued upon the person of 
any individual except upon the application of the indi- 
vidual insured or with the written consent of the individual 
insured. Nothing in this section shall be deemed to prohibit 
the immediate transfer or assignment of a life insurance 
policy or annuity contract so issued. 

(2) Notwithstanding the provisions of subsection (1) of 
this section, (a) a husband or wife may effectuate a policy 
of insurance upon the person of the other... . 


5 See, Neb. Rev. Stat. § 44-103(13)(b) (Reissue 2004); 3 Lee R. Russ & 
Thomas F. Segalla, Couch on Insurance 3d § 43:2 (2005). 
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(3) The term policy of insurance as used in this section 
shall include any life insurance policy .... 
(Emphasis supplied.) 

In arguing that § 44-704 does not apply, Mary Kay relies on 
cases in which a district court—as part of a dissolution decree— 
ordered an obligor to maintain a life insurance policy as security 
for a support obligation. But Mary Kay misses the critical dis- 
tinction in these cases: The obligor, not the former spouse, was 
the owner of the policy.® These cases fail to support Mary Kay’s 
contention that a district court can compel obligors to consent to 
their former spouses’ owning policies on their lives. 

[6] It is the Legislature’s function through the enactment of 
statutes to declare the state’s law and public policy.’ Allowing 
courts to compel an obligor’s consent to a former spouse’s 
ownership of a policy on the obligor’s life would violate the 
Legislature’s express policy preference in § 44-704. 

The Maryland Court of Appeals addressed this public policy 
issue in Hopkins v. Hopkins.* Before the trial court issued its 
decree, the wife in Hopkins asked her husband to cooperate in 
obtaining a $1 million insurance policy on his life to insure her 
alimony. The court later ordered him to pay her permanent ali- 
mony of $4,000 per month, and she was purportedly concerned 
about his health. She had agreed to pay the premiums and only 
wanted him to submit to a physical examination for the cover- 
age. When he refused to cooperate, she filed a motion to compel 
his cooperation. The trial court overruled the motion. 

On appeal, the Maryland Court of Appeals agreed that a former 
spouse has an insurable interest in an indefinite support obliga- 
tion that terminated upon either party’s death. But Maryland had 
a statute similar to Nebraska’s § 44-704 requiring the insured’s 
consent as a predicate to a valid life insurance contract. The 
court stated that the consent requirement serves two purposes: 
(1) It prevents wagering on human lives and (2) it protects 
human lives by removing the temptations and risks associated 


® See, Shade v. Kirk, 227 Neb. 775, 420 N.W.2d 284 (1988); Trimble v. 
Trimble, 218 Neb. 118, 352 N.W.2d 599 (1984). 


T See Hogelin v. City of Columbus, 274 Neb. 453, 741 N.W.2d 617 (2007). 
8 Hopkins v. Hopkins, 328 Md. 263, 614 A.2d 96 (1992). 
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with other persons’ having an interest in both the insured’s life 
and death. “Policies issued in violation of this rule ‘are not 
dangerous because they are illegal: they are illegal because they 
are dangerous.’”’ The court noted that for these reasons, courts 
in states with similar statutes have held that permitting a person 
to insure the life of another without that person’s knowledge or 
consent is against public policy. It concluded: 

A court order requiring the proposed insured to cooper- 
ate with the efforts of a party with an insurable interest to 
obtain a policy of insurance on his life can not [sic] effect 
the consent contemplated by [the statute]. Cooperating, 
pursuant to a court order enforceable by contempt, with 
the appellant’s efforts to obtain a policy of insurance on his 
life, is not the appellee’s voluntary act. On the contrary, it 
is, by its very nature and by definition, coercive." 

[7] We agree with this reasoning. We recognize that courts 
often compel parties in a marital dissolution action to perform 
acts that would otherwise require their consent. But a court 
is not free to ignore a legislative requirement of affirmative 
consent.'' Aside from the consent issue, and although we do 
not rely on privacy concerns in our analysis, another court has 
concluded that a state court order compelling an obligor to 
comply with a physical examination would violate his right of 
privacy.'* We conclude the district court did not err in overruling 
Mary Kay’s motion. 


CONCLUSION 
We conclude that the district court did not have authority to 
compel Henry to complete a physical examination so Mary Kay 
could obtain a life insurance policy on his life, naming herself 


° Td. at 272, 614 A.2d at 100. 

10 Td. at 275, 614 A.2d at 102. 

! See, e.g., In re Adoption of Kassandra B. & Nicholas B., 248 Neb. 912, 540 
N.W.2d 554 (1995); Douglas County v. Keller, 43 Neb. 635, 62 N.W. 60 
(1895). See, also, Metters v. Ralphs Grocery Co., 161 Cal. App. 4th 696, 74 
Cal. Rptr. 3d 210 (2008); Grove v. Northeast Ohio Nephrology Assoc., 164 
Ohio App. 3d 829, 844 N.E.2d 400 (2005). 


2 Meerwarth v. Meerwarth, 128 N.J. Super. 285, 319 A.2d 779 (1974). 
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as the beneficiary. Such an order would have violated this state’s 
public policy of requiring an insured’s consent to a policy on his 
or her life. Although public policy concerns were not the reason 
the district court overruled Mary Kay’s motion to compel Henry 
to submit to a physical examination, a proper result will not be 
reversed merely because it was reached for a different reason." 
The district court’s order is affirmed. 

AFFIRMED. 


'3 In re Trust Created by Cease, 267 Neb. 753, 677 N.W.2d 495 (2004). 


New TEK MANUFACTURING, INC., A NEBRASKA CORPORATION, 
APPELLANT, V. JOHN A. BEEHNER ET AL., APPELLEES. 
751 N.W.2d 135 


Filed June 27, 2008. No. S-06-783. 


1. Summary Judgment. Summary judgment is proper when the pleadings and evi- 
dence admitted at the hearing disclose no genuine issue as to any material fact or as 
to the ultimate inferences that may be drawn from those facts and that the moving 
party is entitled to judgment as a matter of law. 

2. Summary Judgment: Appeal and Error. In reviewing a summary judgment, an 
appellate court views the evidence in a light most favorable to the party against 
whom the judgment is granted and gives such party the benefit of all reasonable 
inferences deducible from the evidence. 

3. Judgments: Appeal and Error. When reviewing questions of law, an appellate 
court has an obligation to resolve the questions independently of the conclusions 
reached by the trial court. 

4. Appeal and Error. Under the law-of-the-case doctrine, an appellate court’s hold- 
ings on questions presented to it in reviewing the trial court’s proceedings become 
the law of the case; those holdings conclusively settle, for the purposes of that 
litigation, all matters ruled upon, either expressly or by necessary implication. 

5. Actions: Appeal and Error. The law-of-the-case doctrine reflects the principle 
that an issue which has been litigated and decided in one stage of a case should 
not be relitigated in a later stage. 

6. : ____. When an appellate court remands a case to an inferior tribunal, the 
law-of-the-case doctrine prevents that court from taking action inconsistent with 
the judgment of the appellate court. 


Appeal from the District Court for Douglas County: PATRICIA 
A. LAMBERTY, Judge. Affirmed. 
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STEPHAN, J. 

This case is before us for the second time. It is a profes- 
sional negligence action in which the plaintiff’s damage claim 
is dependent upon the resolution of a hypothetical third-party 
patent infringement claim. New Tek Manufacturing, Inc. (New 
Tek), alleged that its former attorney, the late John H. Beehner, 
negligently allowed its patent on a device to lapse and that it 
was damaged when a third party, Orthman Manufacturing, Inc., 
manufactured and sold a device which would have infringed 
upon the patent under the doctrine of equivalents had the patent 
remained in effect. In New Tek Mfg. v. Beehner (New Tek I),! 
we reversed a summary judgment entered in favor of Beehner’s 
estate (the Estate) and remanded the cause to the district court 
for Douglas County for further proceedings, based upon our 
determination that the estate had not presented a prima facie 
case of noninfringement under the doctrine of equivalents. 
Following remand, the district court again entered summary 
judgment in favor of the estate, determining as a matter of 
law that the all-elements rule and prosecution history estoppel 
precluded the application of the doctrine of equivalents. We 
conclude that the district court did not err in determining that 
prosecution history estoppel would have barred the hypothetical 
patent infringement case and, therefore, affirm. 


I. BACKGROUND 


1. Facts AND PROCEDURAL HIsToRy 
We set forth the following summary of pertinent facts and 
procedural history in New Tek I: 


' New Tek Mfg. v. Beehner, 270 Neb. 264, 702 N.W.2d 336 (2005). 
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The patented device at issue in this case is a “row 
following guidance device for a tractor-drawn row crop 
implement,’ designed to help operators of farm equipment 
guide implements through a crop field without acciden- 
tally deviating from the crop row and destroying planted 
crops. As the patent explains, tractor-drawn farm imple- 
ments may carry groundworking tools spaced as close as 
4 inches apart, and a tractor operator is generally situ- 
ated in a cab located several feet above and forward of 
the implement, so it can be difficult to view the actual 
engagement of the tools with the ground. In an operation 
such as cultivating, only a slight misalignment of the trac- 
tor with the crop row may cause the implement to uproot 
several rows. 

The patented device was intended, generally, to be a 
“row following guidance device” that connects the left 
and right sides of the forward end of an implement to 
the tractor, and adjusts the length of each left and right 
connection so that the implement will follow a crop row 
independently, even if the tractor deviates from the crop 
row. A wheel, following the crop row, signals a steer- 
ing valve upon any deviation from the alignment of the 
implement with the crop row, and the steering valve cor- 
rects the deviation by lengthening one of the connections 
between the implement and the tractor and shortening the 
other connection. 

Eugene Schmidt invented this “row following guid- 
ance device” and assigned his rights to Sunco Systems, 
Inc. (Sunco). A patent application was filed with the U.S. 
Patent and Trademark Office (the Patent Office) on April 
24, 1985, and patent No. 4,640,365 (the °365 patent) was 
issued on February 3, 1987. After Schmidt saw a poten- 
tially infringing device at a farm equipment show, Sunco 
decided to broaden the patent by filing a reissue patent 
application on December 14, 1987. 

In 1988, while the reissue patent application was pend- 
ing, Sunco’s counsel retired from the practice of law and 
recommended that Sunco retain Beehner. In 1989, New 
Tek was formed to assemble farm equipment based on 


954 
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Sunco parts, and the rights for the *365 patent and the reis- 
sue patent application were assigned to New Tek. 

For purposes of this appeal, New Tek’s allegations of 
Beehner’s duties, and breach thereof, are not at issue. New 
Tek alleged that Beehner was responsible for pursuing the 
reissue patent application and maintaining the ’365 patent, 
in part by ensuring that the maintenance fees for the *365 
patent were filed. However, Beehner did not diligently 
prosecute the reissue patent application, nor did he pay 
the maintenance fees for the °365 patent, which became 
due in August 1990. Beehner revived the reissue pat- 
ent application pursuant to a petition filed on December 
18, 1990, but did not take action with respect to the 
*365 maintenance fee before the end of the maintenance 
fee grace period, which expired on February 3, 1991. 
Although this resulted in the expiration of the 365 pat- 
ent and rendered the reissue patent application defective, 
Beehner continued prosecution of the reissue patent appli- 
cation. Eventually, New Tek lost patience with Beehner’s 
prosecution of the reissue patent application and retained 
new counsel. 

The reissue patent application was eventually allowed, 
and reissue patent No. 34,080 (the ’080 patent) was issued 
on September 29, 1992. However, the ’080 patent was 
defective because of the expiration of the °365 patent, of 
which New Tek was still unaware. On November 16, 1994, 
New Tek’s counsel submitted the maintenance fee for the 
080 patent to the Patent Office but, on December 19, was 
informed that the maintenance fee would not be accepted 
because the ’080 patent had expired due to the failure to 
timely pay the maintenance fee for the ’365 patent. 

Ultimately, the Patent Office accepted New Tek’s peti- 
tion for late payment of the *365 maintenance fee, and 
the °365 patent was revived. However, New Tek lost the 
benefit of the expanded scope of the 080 patent—specifi- 
cally, claim 22 of the ’080 patent, which was not contained 
in the °365 patent, and will be explained in more detail 
below. Furthermore, the revival of the *365 patent did not 
afford New Tek protection from infringing uses that began 
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between the expiration of the patent and the acceptance of 
the late maintenance fee.”!.. . 

New Tek filed suit against Beehner and his law office in 
the district court on December 12, 1995, alleging profes- 
sional negligence. Beehner died during the pendency of the 
suit, and [the E]state was substituted .... After proceedings 
unrelated to the issues presented in this appeal, the district 
court held a “Markman hearing” pursuant to Markman v. 
Westview Instruments, Inc."!... and entered an order con- 
struing the ’080 patent for purposes of this litigation. 

The [Estate] then filed a motion for summary judg- 
ment, which the court sustained. The parties had narrowed 
their inquiry to a particular device made by Orthman 
Manufacturing, Inc. (the Orthman device). The court deter- 
mined as a matter of law that the Orthman device would 
not have been found to infringe on the ’080 patent... . 
New Tek’s claim was dismissed to the extent that it relied 
on allegations of hypothetical third-party infringement on 
the ’080 patent, and New Tek voluntarily dismissed its 
remaining claims so that it could proceed with this appeal 
on the issue of infringement.* 


2. New TEK I 


In New Tek I, we first rejected the Estate’s contention that 


we lacked subject matter jurisdiction. We concluded that the 
case did not arise under federal patent law within the meaning 
of 28 U.S.C. § 1338(a) (2000), but, rather, was a professional 
negligence action arising entirely under state law. We noted that 
“the precise question is not whether Orthman Manufacturing 
infringed on the ’*080 patent,’ but, rather, “whether, absent 


vv 


w 


See 35 U.S.C. § 41(c)(2) at 754 (2000) (“[a] patent, the term of which has 
been maintained as a result of the acceptance of a payment of a maintenance 
fee .. . shall not abridge or affect the right of any person . . . who made, 
purchased, offered to sell, or used anything protected by the patent... . 
after the 6-month grace period but prior to the acceptance of a maintenance 
fee’). 


Markman yv. Westview Instruments, Inc., 52 F.3d 967 (Fed. Cir. 1995), 
affirmed 517 U.S. 370, 116 S. Ct. 1384, 134 L. Ed. 2d 577 (1996). 


New Tek I, supra note 1, 270 Neb. at 267-69, 702 N.W.2d at 342-44. 
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Beehner’s negligence, New Tek would have been successful in 
an infringement action against Orthman.”? 

Next, we rejected New Tek’s contention that the district court 
erred in holding a “Markman hearing,’ pursuant to Markman v. 
Westview Instruments, Inc.,° for the purpose of construing the 
patent. We concluded that it was “well established that claim 
construction is a question of law for a court to decide.””’ We 
also determined that the district court did not err in construing 
element 4, claim 22, of patent No. 34,080 (the ’080 patent) as 
a means-plus-function element. And, we rejected New Tek’s 
argument that the patent had intrinsic value recoverable even in 
the absence of damages resulting from the loss of a potential 
infringement action. 

We then addressed the dispositive issue of whether the district 
court erred in concluding as a matter of law that New Tek could 
not establish infringement under the doctrine of equivalents, 
which doctrine prevents a copyist from evading patent claims 
with insubstantial changes.’ We stated that “[t]he doctrine of 
equivalents does not require a one-to-one correspondence of 
components” and that “[t]he vantage point of one of ordinary 
skill in the relevant art provides the perspective for assessing the 
substantiality of the differences between the claimed invention 
and the accused device.”'” We noted that the district court had 

determined that a substantial difference existed and that the 
Orthman device did not infringe on claim 22. The court 
noted that claim 22 specifically described a “pivotal con- 
nection” between each hydraulic cylinder in element 4 and 


5 Id. at 272, 702 N.W.2d at 346. 

© Markman v. Westview Instruments, Inc., supra note 3. 

7 New Tek I, supra note 1, 270 Neb. at 274, 702 N.W.2d at 347. 

8 Valmont Industries, Inc. v. Reinke Mfg. Co., Inc., 983 F.2d 1039 (Fed. Cir. 
1993). 


° New Tek I, supra note 1, 270 Neb. at 281-82, 702 N.W.2d at 352, citing 
Wiener v. NEC Electronics, Inc., 102 F.3d 534 (Fed. Cir. 1996), abrogated 
on other grounds, Cybor Corp. v. FAS Technologies, Inc., 138 F.3d 1448 
(Fed. Cir. 1998). 


'0 Td. at 282, 702 N.W.2d at 352, citing Lighting World, Inc. v. Birchwood 
Lighting, Inc., 382 F.3d 1354 (Fed. Cir. 2004). 
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the elongated member and respective lever. The Orthman 
device, on the other hand, employs a single hydraulic cyl- 
inder, directly mounted on the elongated member without 
employing a pivotal connection. The court did not address 
whether the single hydraulic cylinder of the Orthman 
device was equivalent to the two hydraulic cylinders recited 
in claim 22 of the ’080 patent; rather, the court concluded 
that the difference between a pivotal connection and direct 
mount to the end of the hydraulic cylinder on the elongated 
member was substantial." 

We concluded that determination of infringement under the 
doctrine of equivalents is an issue of fact and that as the party 
moving for summary judgment, the Estate had not met its prima 
facie burden to show that no genuine issue of material fact 
existed and that it was entitled to judgment as a matter of law. 
We noted that the Estate’s expert provided “no . . . basis for a 
finding of noninfringement” and that aside from the conclusory 
opinion of New Tek’s expert that the device made by Orthman 
Manufacturing (the Orthman device) infringed on the ’080 pat- 
ent, there was 

no evidence that would permit a trier of fact to conclude, 
one way or the other, whether one of ordinary skill in the 
pertinent art would consider the difference between ele- 
ment 4, claim 22, of the ’080 patent and the correspond- 
ing structure of the Orthman device to be substantial, or 
whether the different structure of the Orthman device is 
merely an insubstantial change which adds nothing of 
significance to the structure disclosed in the ’080 pat- 
ent specification. !” 
We concluded that “[t]he defect in the [Estate’s] motion for 
summary judgment was its failure to present evidence regard- 
ing the perspective of one of ordinary skill in the relevant art.’ 
We also determined that “[t]he district court erred in construing 


New Tek I, supra note 1, 270 Neb. at 282, 702 N.W.2d at 352-53. 


'2 Td. at 283-84, 702 N.W.2d at 353-54, citing Ishida Co., Ltd. v. Taylor, 221 
F.3d 1310 (Fed. Cir. 2000). 


'3 Td. at 284, 702 N.W.2d at 354, citing Lighting World, Inc. vy. Birchwood 
Lighting, Inc., supra note 10. 
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the pivotal connection as a ‘limitation,’ instead of determining 
whether the structure of the Orthman device was equivalent . . . 
to the overall structure corresponding to the function recited in 
element 4.”'4 We therefore reversed the judgment of the district 
court and remanded the cause for further proceedings consistent 
with our opinion. We overruled the Estate’s motion for rehearing 
and issued our mandate. 


3. PROCEEDINGS ON REMAND 


(a) Motion for Summary Judgment 

After our mandate was entered on the record of the district 
court, the Estate filed another motion for summary judgment 
“on the issue of Non-infringement and/or damages,” asserting 
that on the basis of the pleadings, evidence, and admissions in 
the record and the district court’s Markman order, there was no 
genuine issue of material fact “as to any issue of Infringement” 
and that the Estate was entitled to judgment as a matter of law. 
At a hearing on the motion, the Estate reoffered and the court 
received certain evidence which was included in the New Tek I 
record, including the depositions of Richard L. Wood and William 
Orthman, prosecution history records for the 080 patent and 
patent No. 4,640,365 (the °365 patent), and certain drawings 
pertaining to the patents. Counsel for the Estate argued that the 
court should determine as a matter of law that the patent on the 
Orthman device could not have infringed upon the ’080 patent 
because of certain limitations upon the doctrine of equivalents, 
including the all-elements rule, prosecution history estoppel, 
and the related disclosure dedication rule. In response, New Tek 
argued that the grounds advanced for the motion conflicted with 
our opinion in New Tek I and consisted of an attempt to reassert 
arguments unsuccessfully advanced in that case. 

After the hearing, the district court on its own motion requested 
“affidavits regarding prosecution history estoppel limited to the 
patent prosecution record.” The court conducted another hearing 
at which it received the affidavits of James L. Young, a patent 
attorney appearing as an expert for the Estate, and Wood, a pat- 
ent attorney who served as an expert for New Tek. 


4 Td. at 284, 702 N.W.2d at 354. 
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(b) Order Sustaining Motion for Summary Judgment 

The district court subsequently entered an order granting the 
Estate’s motion for summary judgment. It first determined that 
it was not precluded from doing so by our opinion in New Tek I. 
It reasoned this court had concluded that the evidentiary record 
failed to establish a prima facie case of noninfringement under 
the doctrine of equivalents, but had not addressed the issues of 
law raised by the motion for summary judgment filed following 
remand; namely, whether the all-elements rule or prosecution 
history estoppel precluded an infringement analysis under the 
doctrine of equivalents. The district court determined as a mat- 
ter of law that New Tek could not have prevailed on a patent 
infringement claim for two reasons. First, because under the 
all-elements rule, its theory “would vitiate the claim language in 
New Tek’s ’080 patent” and, second, because prosecution his- 
tory estoppel barred New Tek’s attempt to recapture a purported 
equivalent that was disclaimed during the prosecution of its 
underlying 365 patent. 

New Tek perfected a timely appeal from this order. 


Il. ASSIGNMENTS OF ERROR 
New Tek assigns, consolidated and restated, that the trial 
court erred in (1) ignoring the law of the case established by 
New Tek I; (2) misapplying the all-elements rule; (3) misap- 
plying prosecution history estoppel; (4) misapplying 35 U.S.C. 
§ 112, { 6 (2000), by not considering the full range of equiva- 
lents to which New Tek was statutorily entitled; and (5) denying 

New Tek a jury trial on contested issues of fact. 


IW. STANDARD OF REVIEW 
[1,2] Summary judgment is proper when the pleadings and 
evidence admitted at the hearing disclose no genuine issue as 
to any material fact or as to the ultimate inferences that may be 
drawn from those facts and that the moving party is entitled to 
judgment as a matter of law.'> In reviewing a summary judg- 
ment, an appellate court views the evidence in a light most 


'S’ Nebraska Coalition for Ed. Equity v. Heineman, 273 Neb. 531, 731 N.W.2d 
164 (2007). 
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favorable to the party against whom the judgment is granted and 
gives such party the benefit of all reasonable inferences deduc- 
ible from the evidence." 

[3] When reviewing questions of law, an appellate court has 
an obligation to resolve the questions independently of the con- 
clusions reached by the trial court.'” 


IV. ANALYSIS 


1. SuBsecT MATTER JURISDICTION 

After this court’s decision in New Tek I and the submission 
of briefs in the present appeal, the U.S. Court of Appeals for 
the Federal Circuit decided two cases that addressed the issue 
of whether federal jurisdiction exists under 28 U.S.C. § 1338(a) 
with respect to legal malpractice actions presenting issues of 
patent law.'* In light of those cases, we ordered supplemental 
briefing from the parties to address whether Nebraska state 
courts have jurisdiction over the subject matter of this action. We 
reiterate our determination in New Tek J, that this professional 
malpractice case arises entirely under state law, and conclude 
that we do have subject matter jurisdiction over the claim. 


2. DOCTRINE OF EQUIVALENTS AND ITs LIMITATIONS 

A device may infringe on a patent either literally or under the 
doctrine of equivalents.'? New Tek contends that had its patent 
not lapsed, the Orthman device would have infringed under the 
doctrine of equivalents. Under this judicially created doctrine, 
“a product or process that does not literally infringe upon the 
express terms of a patent claim may nonetheless be found to 
infringe if there is ‘equivalence’ between the elements of the 
accused product or process and the claimed elements of the 


'6 Alston v. Hormel Foods Corp., 273 Neb. 422, 730 N.W.2d 376 (2007). 


'’ Coffey v. County of Otoe, 274 Neb. 796, 743 N.W.2d 632 (2008); Heinze v. 
Heinze, 274 Neb. 595, 742 N.W.2d 465 (2007). 

'8 Air Measurement Tech. v. Akin Gump Strauss Hauer, 504 F.3d 1262 (Fed. 
Cir. 2007); Immunocept, LLC v. Fulbright & Jaworski, LLP, 504 F.3d 1281 
(Fed. Cir. 2007). 

'9 See, Chiuminatta Concrete Concepts v. Cardinal Industries, 145 F.3d 1303 
(Fed. Cir. 1998); Valmont Industries, Inc. v. Reinke Mfg. Co., Inc., supra 
note 8. 
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patented invention.””® As we noted in New Tek I, the doctrine of 
equivalents prevents a copyist from making “unimportant and 
insubstantial changes and substitutions in a patent which, though 
adding nothing, would be enough to take the copied matter out- 
side the claim.””! 

In reaffirming the modern viability of the doctrine of equiva- 
lents as a means of establishing patent infringement, the U.S. 
Supreme Court, in Warner-Jenkinson Co. v. Hilton Davis 
Chemical Co.,” recognized the danger that broad application 
of the doctrine would “conflict . . . with the definitional and 
public-notice functions of the statutory claiming requirement” 
under federal patent law. The Court stated that “i]t is important 
to ensure that the application of the doctrine, even as to an indi- 
vidual element, is not allowed such broad play as to effectively 
eliminate that element in its entirety.”** 

The determination of infringement under the doctrine of 
equivalents is limited by two primary legal doctrines: (1) 
prosecution history estoppel and (2) the all-elements rule.™ 
Prosecution history “constitutes a public record of the patentee’s 
representations concerning the scope and meaning of the claims, 
and competitors are entitled to rely on those representations 
when ascertaining the degree of lawful conduct, such as design- 
ing around the claimed invention.”” Prosecution history estop- 
pel, also known as “‘file wrapper estoppel,” is a defense to 
infringement under which a patent holder who amends a patent 


20 Warner-Jenkinson Co. v. Hilton Davis Chemical Co., 520 U.S. 17, 21, 117 
S. Ct. 1040, 137 L. Ed. 2d 146 (1997), citing Graver Mfg. Co. v. Linde Co., 
339 U.S. 605, 70 S. Ct. 854, 94 L. Ed. 1097 (1950). 

*1 New Tek I, supra note 1, 270 Neb. at 280, 702 N.W.2d at 351, citing Valmont 
Industries, Inc. v. Reinke Mfg. Co., Inc., supra note 8. 


22 Warner-Jenkinson Co. v. Hilton Davis Chemical Co., supra note 20, 520 
USS. at 29. 


3 Td. 


oo Seachange Intern., Inc. v. C-COR, Inc., 413 F.3d 1361 (Fed. Cir. 2005); 
Lockheed Martin Corp. v. Space Systems/Loral, Inc., 324 F.3d 1308 (Fed. 
Cir. 2003). 


25. Hockerson-Halberstadt v. Avia Group Intern., 222 F.3d 951, 957 (Fed. Cir. 
2000). 
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application has no claim of infringement on patent claims not 
made in the final patent.*° The all-elements rule prevents appli- 
cation of the doctrine of equivalents if applying the doctrine 
would vitiate an entire claim limitation.”’ According to this rule, 
an accused product does not infringe “unless it contains each 
limitation of the claim, either literally or by an equivalent.’8 
Determination of both literal infringement and infringement 
under the doctrine of equivalents is a question of fact.”? But 
the application of the legal limitations imposed by prosecution 
history estoppel and the all-elements rule is a question of law 
which an appellate court reviews de novo.” 


3. PROSECUTION History ESTOPPEL 


(a) Law-of-the-Case Doctrine Inapplicable 

[4-6] New Tek argues that by entering summary judgment 
in favor of the Estate following remand, the district court vio- 
lated the law-of-the-case doctrine by ignoring our holding in 
New Tek I that there were genuine issues of material fact which 
precluded summary judgment on the record as it was then pre- 
sented. Under the law-of-the-case doctrine, an appellate court’s 
holdings on questions presented to it in reviewing the trial 
court’s proceedings become the law of the case; those holdings 
conclusively settle, for the purposes of that litigation, all matters 
ruled upon, either expressly or by necessary implication.*! The 
doctrine reflects the principle that “*“[a]n issue which has been 


26 Warner-Jenkinson Co. v. Hilton Davis Chemical Co., supra note 20, 520 
U.S. at 30. 


ah Seachange Intern., Inc. v. C-COR, Inc., supra note 24; Asyst Technologies, 
Inc. v. Emtrak, Inc., 402 F.3d 1188 (Fed. Cir. 2005). 

28 Freedman Seating Co. v. American Seating Co., 420 F.3d 1350, 1358 (Fed. 
Cir. 2005). 

?° Lockheed Martin Corp. v. Space Systems/Loral, Inc., supra note 24; 
Insituform Technologies v. Cat Contracting, 161 F.3d 688 (Fed. Cir. 1998). 

a Seachange Intern., Inc. v. C-COR, Inc., supra note 24; Lockheed Martin 
Corp. v. Space Systems/Loral, Inc., supra note 24; Bell Atlantic Network 
Serv v. Covad Communications, 262 F.3d 1258 (Fed. Cir. 2001). 

31 See, Money v. Tyrrell Flowers, ante p. 602, 748 N.W.2d 49 (2008); Thomas 
v. State, 268 Neb. 594, 685 N.W.2d 66 (2004). 
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litigated and decided in one stage of a case should not be reliti- 
gated in a later stage.”’”** When an appellate court remands a 
case to an inferior tribunal, the law-of-the-case doctrine prevents 
that court from taking action inconsistent with the judgment of 
the appellate court.*? 

Our opinion in New Tek I addressed the merits of the infringe- 
ment claim under the doctrine of equivalents. We did not discuss 
or decide the legal issue of prosecution history estoppel, which 
was raised for the first time following our remand in New Tek I. 
Accordingly, the law-of-the-case doctrine did not preclude the 
district court from addressing this issue. 


(b) Additional Facts 

Certain additional facts reflected by the prosecution history 
files for the °365 patent and the ’080 patent are pertinent to our 
de novo review of this issue. 

Federal patent law requires an applicant to “particularly 
[point] out and distinctly [claim] the subject matter which the 
applicant regards as his invention.”** Eugene Schmidt’s initial 
application for what became the °365 patent listed 22 separate 
claims for the “row following guidance device” for a tractor- 
drawn row crop implement. Two of these claims described 
“lever-pivoting means” utilized in the guidance device. Claim 
3 described a lever-pivoting means which utilized a single 
two-way hydraulic cylinder. Claim 4 described a lever-pivoting 
means which consisted of two hydraulic cylinders. 

Federal patent law, at 35 U.S.C. § 102(e) (1994), as then 
in effect, provided that a person shall be entitled to a pat- 
ent unless 

the invention was described in a patent granted on an 
application for patent by another filed in the United States 
before the invention thereof by the applicant for patent, or 
on an international application by another who has fulfilled 


2 Money yv. Tyrrell Flowers, supra note 31, ante at 613, 748 N.W.2d at 60, 
quoting In re Application of City of Lincoln, 243 Neb. 458, 500 N.W.2d 183 
(1993). 


3 See, id.; State v. White, 257 Neb. 943, 601 N.W.2d 731 (1999). 
4 35 U.S.C. § 112. 
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the requirements of [federal patent law] before the inven- 

tion thereof by the applicant for patent[.] 
The patent examiner rejected Schmidt’s claim 3 under this provi- 
sion “as being anticipated by” an existing patent. The examiner 
stated that claim 4 would be allowable if rewritten to overcome 
certain objections not based on prior art. Finally, the examiner 
objected to the drawings included in the application, stating in 
part that “[t]he drawings must show every feature of the inven- 
tion specified in the claims. Therefore, the two-way hydraulic 
cylinder of claim 3 must be shown or the feature should be can- 
celled from the claim. No new matter should be entered.” 

In response, Schmidt requested cancellation of claim 3 of 
the original application. Original claim 4, describing the two- 
cylinder lever-pivoting means, was incorporated into Schmidt’s 
amended patent application as claim 1. 

The two-hydraulic-cylinder limitation in the ’365 patent was 
carried forward into claim 22 of the ’080 patent. This reissue 
patent is the basis of New Tek’s hypothetical infringement claim. 
In its Markman order, which we discussed but did not disturb in 
New Tek I, the district court construed claim 22, element 4, of 
the ’080 patent as written in a means-plus function format with 
corresponding structures consisting of 

a first and second hydraulic cylinder, one at each end of 
the elongated member, and a tie rod. Element 4 also claims 
that the first hydraulic cylinder must be pivotally connected 
at one end to the free end of the first articulated member’s 
lever and pivotally connected at the other end to said elon- 
gated member at a point spaced away from the pivotal con- 
nection of the respective lever and elongated member. The 
second hydraulic cylinder must be pivotally connected at 
one end to said elongated member and pivotally connected 
at the other end to the second articulated member’s lever 
at a point spaced away from the pivotal connection of the 
lever and elongated member. 
(Emphasis supplied.) 

The Orthman device, which New Tek alleges would have 
infringed on its patent but for Beehner’s negligence in allow- 
ing it to lapse, claimed a “hydraulic means” consisting of “one 
double rod hydraulic cylinder.” 
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(c) Resolution 

Prosecution history estoppel ensures that claims are inter- 
preted by reference to those that were canceled or rejected 
during the application process.** Although the doctrine of equiv- 
alents protects the patent holder against “insubstantial altera- 
tions” in the patent claim, “[w]hen . . . the patentee originally 
claimed the subject matter alleged to infringe but then narrowed 
the claim in response to a rejection, he may not argue that the 
surrendered territory comprised unforeseen subject matter that 
should be deemed equivalent to the literal claims of the issued 
patent.”*° Thus, 

[p]rosecution history estoppel ensures that the doctrine 
of equivalents remains tied to its underlying purpose. 
Where the original application once embraced the pur- 
ported equivalent but the patentee narrowed his claims to 
obtain the patent or to protect its validity, the patentee can- 
not assert that he lacked the words to describe the subject 
matter in question. The doctrine of equivalents is premised 
on language’s inability to capture the essence of innova- 
tion, but a prior application describing the precise element 
at issue undercuts that premise. In that instance the pros- 
ecution history has established that the inventor turned his 
attention to the subject matter in question, knew the words 
for both the broader and narrower claim, and affirmatively 
chose the latter.*’ 

Put succinctly, “[p]rosecution history estoppel serves to limit the 
doctrine of equivalents by denying equivalents to a claim limita- 
tion whose scope was narrowed during prosecution for reasons 
related to patentability.’** 

In this case, we focus on Schmidt’s amended application for 
patent *365, which canceled his original claim 3 in response to 
the patent examiner’s rejection of the original application for the 


35 Festo Corp. v. Shoketsu Kinzoku Kogyo Kabushiki Co., 535 U.S. 722, 122 
S. Ct. 1831, 152 L. Ed. 2d 944 (2002). 


36 Td., 535 U.S. at 733-34. 
37 Td., 535 U.S. at 734-35. 


38 Pioneer Magnetics, Inc. v. Micro Linear Corp., 330 F.3d 1352, 1356 (Fed. 
Cir. 2003). 
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°365 patent based in part upon prior art. The first question in a 
prosecution history estoppel inquiry is whether the literal scope 
of the claim has been narrowed by amendment.* 

The district court found that Schmidt’s cancellation of his 
original claim 3 was a narrowing amendment. New Tek argues 
this was an error because the amended application included 
a new claim specifying “a hydraulic cylinder means” and a 
dependent claim specifying a second hydraulic cylinder means. 
However, as the district court correctly noted, even if the patent 
were so construed, it would still not include a claim for the sin- 
gle two-way hydraulic cylinder described in claim 3 of the origi- 
nal application. We view the amendments in this case as similar 
to those considered in J & M Corp. v. Harley-Davidson, Inc.,*° 
a case involving a patent for a device used to mount accessories 
to a motorcycle helmet. The patentee originally argued that its 
claim was broad enough to include a mounting device using 
either one or two clamps, but in response to an examiner’s 
objection, it canceled the single clamp claims and substituted a 
claim for “‘gripping means’” drafted in a means-plus-function 
format.*! The device alleged to have infringed upon the patent 
utilized a single clamp. The court concluded that the amendment 
of the claims prior to the issuance of the patent narrowed the 
claim to dual clamp accessories and estopped the patentee from 
asserting infringement by the accused single clamp accessories 
under the doctrine of equivalents. 

In this case, the single two-way hydraulic cylinder claim 
originally asserted as claim 3 was canceled, but the two-cylinder 
lever-pivoting means originally asserted as claim 4 was retained 
in the amended application. The drawings incorporated in the 
°365 patent and the ’080 patent reflect only the two-cylinder 
means. Element 4, claim 22, of the ’080 patent, as construed by 
the district court in its Markman order, describes only a device 
utilizing two hydraulic cylinders as lever-pivoting means. We 
conclude that the rejected claim 3 of the original application 


3° Festo v. Shoketsu Kinzoku Kogyo Kabushiki, 344 F.3d 1359 (Fed. Cir. 2003), 
citing Pioneer Magnetics, Inc. v. Micro Linear Corp., supra note 38. 


40, J & M Corp. v. Harley-Davidson, Inc., 269 F.3d 1360 (Fed. Cir. 2001). 
4l Td. at 1364. 


NEW TEK MFG. v. BEEHNER 967 
Cite as 275 Neb. 951 


was replaced by a narrowing claim which may trigger pros- 
ecution history estoppel as a legal limitation on the doctrine 
of equivalents. 

The occurrence of a narrowing amendment triggers a second 
inquiry as to “whether the reason for that amendment was a 
substantial one relating to patentability”*’ Only the patent’s 
prosecution history can be a basis for such reason.**? The record 
in this case clearly discloses the reason for the amendment. The 
examiner rejected claim 3, pursuant to 35 U.S.C. § 102(e), as 
being anticipated by an existing patent. In his response, Schmidt 
requested the cancellation of claim 3. Such a narrowing amend- 
ment made to distinguish claims from those disclosed in prior 
art forms the “classic basis for the application of prosecution 
history estoppel.’“* Patentees are “not free to . . . renege on a 
deal struck with the [Patent Trademark Office] during patent 
prosecution. . . . When an applicant distinguishes prior art by 
surrendering some previously-claimed subject matter, the paten- 
tee may not later seek to recover that surrendered subject matter 
by the doctrine of equivalents.’ 

The final inquiry is to determine the scope of the estoppel 
resulting from the cancellation of claim 3 describing a lever- 
pivoting means employing a single hydraulic cylinder. The law 
applicable to this determination has developed over the past 25 
years. In Hughes Aircraft Co. v. United States,*° the Court of 
Appeals for the Federal Circuit held that prosecution history 
estoppel applied as a flexible bar, such that depending on the 


” Festo v. Shoketsu Kinzoku Kogyo Kabushiki, supra note 39, 344 F.3d at 
1366. 

8 Pioneer Magnetics, Inc. v. Micro Linear Corp., supra note 38. 

44 Td. at 1357. See, Festo Corp. v. Shoketsu Kinzoku Kogyo Kabushiki Co., 
supra note 35; Warner-Jenkinson Co. v. Hilton Davis Chemical Co., supra 
note 20 (cases cited therein); Exhibit Supply Co. v. Ace Corp., 315 U.S. 126, 
62 S. Ct. 513, 86 L. Ed. 736 (1942); Keystone Co. v. Northwest Eng. Co., 
294 U.S. 42, 55 S. Ct. 262, 79 L. Ed. 747 (1935). 

4 Sage Products, Inc. v. Devon Industries, Inc., 126 F.3d 1420, 1432-33 (Fed. 
Cir. 1997) (citations omitted). 

4° Hughes Aircraft Co. vy. United States, 717 F.2d 1351, 1363 (Fed. Cir. 
1983). 
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nature and purpose of an amendment, “it may have a limiting 
effect within a spectrum ranging from great to small to zero.” 

The same court revisited this issue in Festo Corp. v. Shoketsu 
Kinzoku Kogyo Kabushiki (Festo I).*’ Concluding that the flexible 
bar principle announced in Hughes Aircraft Co. was “‘unwork- 
able’” and seemingly inconsistent with another line of its cases, 
the court rejected the principle and held that “prosecution his- 
tory estoppel acts as a complete bar to the application of the 
doctrine of equivalents when an amendment has narrowed the 
scope of a claim for a reason related to patentability.”** 

The U.S. Supreme Court granted certiori and rejected the 
complete bar approach in Festo Corp. v. Shoketsu. Kinzoku 
Kogyo Kabushiki Co. (Festo Il). Noting its prior holdings that a 
patentee’s decision to narrow claims through amendment may be 
presumed to be a general disclaimer of the territory between the 
original claim and the amended claim, the Court concluded that 
a patentee could nevertheless rebut this presumption by showing 
that a particular equivalent was “unforeseeable at the time of the 
application,” that “the rationale underlying the amendment may 
bear no more than a tangential relation to the equivalent in ques- 
tion,” or that “there may be some other reason suggesting that 
the patentee could not reasonably be expected to have described 
the insubstantial substitute in question.”*° 

On remand from the U.S. Supreme Court, in Festo v. Shoketsu 
Kinzoku Kogyo Kabushiki (Festo II),>' the Federal Circuit pro- 
vided “general guidance” with regard to the three “rebuttal 
criteria” specified in Festo IJ. It held that the foreseeability of 
the first rebuttal criterion should be determined by an objective 
standard and noted that “if the alleged equivalent were known 
in the prior art in the field of the invention, it certainly should 


47 Festo Corp. v. Shoketsu Kinzoku Kogyo Kabushiki, 234 F.3d 558 (Fed. Cir. 
2000). 


48 Td. at 574, 575. 
 Festo Corp. v. Shoketsu Kinzoku Kogyo Kabushiki Co., supra note 35. 
% Td., 535 U.S. at 740-41. 


5! Festo v. Shoketsu Kinzoku Kogyo Kabushiki, supra note 39, 344 F.3d at 
1368-69. 
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have been foreseeable at the time of the amendment.” Noting 
that it could not anticipate all instances in which a narrowing 
amendment could be merely “tangential” to the equivalent in 
question, under the second rebuttal criterion, the court stated 
with certainty that “an amendment made to avoid prior art that 
contains the equivalent in question is not tangential; it is cen- 
tral to allowance of the claim.”** The court held that the third 
criterion “may be satisfied when there was some reason, such 
as the shortcomings of language, why the patentee was pre- 
vented from describing the alleged equivalent when it narrowed 
the claim.’ 

New Tek contends that the district court erred in applying 
the analytical approach announced in Festo I and refined in 
Festo Ill in reaching its conclusion that prosecution history 
estoppel barred any claim that the Orthman device infringed 
upon its patent under the doctrine of equivalents. It argues that 
this amounted to an impermissible retroactive application of 
decisional law because this suit was filed before those deci- 
sions. We are not persuaded by this argument. It is impossible 
to know precisely when any actual infringement action by New 
Tek would have been tried if the patent had not lapsed, and thus 
impossible to know what law would have been applied in such 
an action. Moreover, the Federal Circuit specifically recognized 
in Festo I that its “flexible bar’ approach had been unwork- 
able and inconsistent with another line of cases from the same 
court.*> The opinions in Festo I and Festo III provided clarity 
in this unsettled area of the law, and we therefore apply those 
principles in our de novo review. 

We conclude as a matter of law that none of the rebuttal cri- 
teria identified in Festo IT and explained further in Festo III are 
met in this case. The first criterion is not met because it cannot 
be said that the claimed equivalent was unforeseeable at the time 
of the narrowing amendment. The claimed means consisting of 


2 Td. at 1369. 

3 Td. 

4 Td. 

5 Festo I, supra note 47, 234 F.3d at 574. 
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a single two-way hydraulic cylinder was canceled in response to 
a prior art objection. As we noted in New Tek I, there is no evi- 
dence that the alleged equivalent is “after-arising technology.”°° 
The second criterion is not met because the amendment to claim 
3 was made to avoid prior art that contained the equivalent in 
question, and thus it is not tangential, but is central to the allow- 
ance of the claim.*’ The third criterion is not met because the 
claim for the single two-way hydraulic cylinder was rejected on 
the basis of prior art; there can be no other reason that Schmidt 
could not have described the accused equivalent.™ 

For these reasons, we conclude that prosecution history estop- 
pel would have barred any patent infringement claim by New 
Tek against Orthman Manufacturing if the patents had remained 
in effect at all relevant times. Because the hypothetical infringe- 
ment claim lacked merit, there is no genuine issue of material 
fact regarding the injury and damages allegedly sustained by 
New Tek as a result of Beehner’s negligence, and the Estate is 
entitled to judgment as a matter of law. 


V. CONCLUSION 
We conclude that the district court did not err in determin- 
ing as a matter of law that prosecution history estoppel would 
have barred New Tek’s hypothetical patent infringement claim 
which is the basis for its alleged injury and damages in this 
professional negligence action. Because this issue is disposi- 
tive, we need not address New Tek’s argument that the district 
court erred in concluding that the claim would also have been 
barred by the all-elements rule. We affirm the judgment of the 
district court. 
AFFIRMED. 


5° New Tek I, supra note 1, 270 Neb. at 281, 702 N.W.2d at 352. 


57 See Festo III, supra note 39. See, also, Pioneer Magnetics, Inc. v. Micro 
Linear Corp., supra note 38. 


8 See Pioneer Magnetics, Inc. v. Micro Linear Corp., supra note 38. 
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HEAvIcAN, C.J. 
INTRODUCTION 
The Court of Appeals affirmed the district court’s dismissal of 
John Wooden and Connie Wooden’s appeal in this condemnation 
action.'! The Woodens petitioned for further review of that deci- 
sion. We reverse the decision of the Court of Appeals. 


' Wooden v. County of Douglas, 16 Neb. App. 336, 744 N.W.2d 262 (2008). 
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FACTUAL BACKGROUND 

This case stems from a condemnation action commenced 
against the Woodens by Douglas County (the County). The 
report and award of the appraisers was filed with the Douglas 
County Court on August 17, 2005. On September 9, the Woodens 
filed with the county court a notice of intent to appeal the report 
and award to the district court. The record indicates that this 
notice was served upon counsel for the County by first class 
mail. Twelve days later, on September 21, the Woodens filed 
their “Affidavit of Mailing of Notice” with the district court. 
On October 31, the Woodens filed their “Petition on Appeal 
to District Court,’ as required by Neb. Rev. Stat. § 76-717 
(Reissue 2003). The record indicates that this petition was also 
served upon counsel for the County by first class mail. On 
March 21, 2006, the petition was dismissed for lack of service 
of a summons pursuant to Neb. Rev. Stat. § 25-217 (Cum. 
Supp. 2006). 

A praecipe for service was then filed on June 2, 2006. Service 
was perfected on June 6, and the summons was returned on June 
9. On July 20, Douglas County filed a motion to dismiss the 
Woodens’ appeal, alleging that the district court lacked subject 
matter jurisdiction. On September 19, the district court granted 
the motion, concluding that it lacked jurisdiction. In dismissing 
the appeal, the district court cited, without further discussion, 
Neb. Rev. Stat. §§ 76-715 and 76-715.01 (Reissue 2003) and 
Neumeyer v. Omaha Public Power Dist.* 

The Court of Appeals affirmed the district court’s dismissal. 
The court noted that under § 76-715.01, a party appealing from 
the award for assessment of damages must file a notice of appeal 
within 30 days and also must serve that notice upon all other 
parties, with “‘proof of such service . . . made by an affidavit of 
the appellant filed with the court within five days after the filing 
of the notice.’’”? The Court of Appeals held that “compliance 
with the requirement of timely filing the affidavit of mailing 


2 Neumeyer vy. Omaha Public Power Dist., 188 Neb. 516, 198 N.W.2d 80 
(1972). 

3 Wooden v. County of Douglas, supra note 1, 16 Neb. App. at 338, 744 
N.W.2d at 265. 
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notice pursuant to § 76-715.01 has not been the subject of prior 
appellate litigation in Nebraska,” but found that “such timely 
compliance is required.”* Since the Woodens did not file their 
affidavit of proof of service within 5 days, the Court of Appeals 
concluded that the district court lacked jurisdiction to hear the 
Woodens’ appeal. 


ASSIGNMENT OF ERROR 
In their petition for further review, the Woodens argue that the 
Court of Appeals erred in affirming the district court’s dismissal 
of their condemnation appeal. 


STANDARD OF REVIEW 
[1] A jurisdictional question which does not involve a factual 
dispute is determined by an appellate court as a matter of law.° 
[2] Statutory interpretation is a question of law, which an 
appellate court resolves independently of the trial court.° 


ARGUMENT 
The Woodens argue that the Court of Appeals erred in finding 
that the lack of timely filing of the affidavit of proof of service 
divested the district court of jurisdiction to hear their appeal. 
We agree. 


Filing of Affidavit of Proof of Service. 

Because they are helpful to an understanding of the issues 
presented in this case, we first set forth the relevant statutory 
provisions dealing with the filing of an appeal in a condemna- 
tion action. 

The right to appeal from an award for assessment of dam- 
ages in an eminent domain action is set forth in § 76-715, 
which provides: 

Either condemner or condemnee may appeal from the 
assessment of damages by the appraisers to the district 
court of the county where the petition to initiate proceedings 


4 Id. 
5 Poppert v. Dicke, ante p. 562, 747 N.W.2d 629 (2008). 


® McClellan v. Board of Equal. of Douglas Cty., ante p. 581, 748 N.W.2d 66 
(2008). 
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was filed. Such appeal shall be taken by filing a notice of 
appeal with the county judge within thirty days from the 
date of filing of the report of appraisers as provided in sec- 
tion 76-710. 


These requirements are expanded upon in § 76-715.01: 


The party appealing from the award for assessment of 
damages by the appraisers in any eminent domain action 
shall, within thirty days of the filing of the award, file a 
notice of appeal with the court, specifying the parties tak- 
ing the appeal and the award thereof appealed from, and 
shall serve a copy of the same upon all parties bound by 
the award or upon their attorneys of record. Service may be 
made by mail, and proof of such service shall be made by 
an affidavit of the appellant filed with the court within five 
days after the filing of the notice stating that such notice 
of appeal was duly mailed or that after diligent search 
the addresses of such persons or their attorneys of record 
are unknown. 


Finally, § 76-717 provides: 


Within thirty days after the filing of such notice of 
appeal, the county judge shall prepare and transmit to the 
clerk of the district court a duly certified transcript of all 
proceedings had concerning the parcel or parcels of land 
as to which the particular condemnee takes the appeal 
upon payment of the fees provided by law for prepara- 
tion thereof. When notice of appeal is filed by both the 
condemner and the condemnee, such transcript shall be 
prepared only in response to the first notice of appeal. 
The transcript prepared in response to the second notice 
of appeal shall contain only a copy of such notice and the 
proceedings shall be docketed in the district court as a 
single cause of action. 

The filing of the notice of appeal shall confer jurisdic- 
tion on the district court. The first party to perfect an 
appeal shall file a petition on appeal in the district court 
within fifty days after the filing of the notice of appeal. If 
no petition is filed, the court shall direct the first party to 
perfect an appeal to file a petition and impose such sanc- 
tions as are reasonable. The appeal shall be tried de novo in 
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the district court. Such appeal shall not delay the acquisi- 
tion of the property and placing of same to a public use if 
the condemner shall first deposit with the county judge the 
amount assessed by the appraisers. 

(Emphasis supplied.) 

In concluding that the district court lacked jurisdiction, the 
Court of Appeals relied upon Radil v. State,’ while the district 
court cited to Neumeyer vy. Omaha Public Power Dist.’ In both 
Neumeyer and Radil, this court held that the provisions of 
§ 76-715.01 were mandatory. A closer examination of these 
cases, however, shows that they are both distinguishable from 
this case. 

In Radil, the issue presented to the court was whether it was 
necessary for a notice of appeal to be filed and served upon 
the other party in a condemnation action. The precise question 
of whether the filing of the affidavit of proof of service was 
also mandatory was not presented to or decided by the court. 
And in Neumeyer, while we did note that the requirements of 
§ 76-715.01 were mandatory, we did so in the context of hold- 
ing that the requirements of § 76-716 (requiring the filing of an 
appeal bond) were directory.? Again, the issue of whether the 
filing of the affidavit of proof of service was jurisdictional was 
not presented or decided. 

[3] What both the district court and the Court of Appeals 
overlook is language from § 76-717, which provides in relevant 
part that the filing of the notice of appeal confers jurisdiction 
on the district court. A court will construe statutes relating to 
the same subject matter together so as to maintain a consistent 
and sensible scheme.'? The components of a series or collec- 
tion of statutes pertaining to a certain subject matter which are 
in pari materia may be conjunctively considered and construed 
to determine the intent of the Legislature, so that different 


T Radil v. State, 182 Neb. 291, 154 N.W.2d 466 (1967). 

8 Neumeyer v. Omaha Public Power Dist., supra note 2. 

? Td. 

10 Japp v. Papio-Missouri River NRD, 271 Neb. 968, 716 N.W.2d 707 (2006). 
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provisions of the act are consistent, harmonious, and sensible."! 
And when §§ 76-715, 76-715.01, and 76-717 are considered in 
light of each other, it is clear that the act which confers jurisdic- 
tion on the district court, and which is therefore mandatory, is 
the filing of the notice of appeal and, by extension, service of 
this notice. 

Moreover, we note that two distinct acts occurring days apart 
cannot both be jurisdictional. And because the act which is man- 
datory and jurisdictional is the filing of the notice of appeal, we 
conclude that the Woodens’ failure to timely file an affidavit of 
proof of service could not and did not divest the district court 
of jurisdiction. Instead, the timely filing of such an affidavit is 
directory. We find persuasive the reasoning of the Neumeyer 
court, which held that the filing of an appeal bond was direc- 
tory rather than mandatory and that “to hold [that such was 
mandatory] would convert clear, brief language into a jurisdic- 
tional maze.” 

The Court of Appeals erred in concluding that the district 
court lacked jurisdiction due to the Woodens’ failure to file a 
timely affidavit of proof of service. 


Service of Process. 

As noted, we conclude the district court did not lack jurisdic- 
tion as a result of the Woodens’ failure to timely file an affidavit 
of proof of service. However, in addition to this reasoning, the 
district court also concluded it lacked jurisdiction due to lack 
of service of process, i.e., the service of a summons. The Court 
of Appeals did not reach this issue given its conclusion with 
respect to the affidavit of proof of service. We consider the issue 
now, and reject the contention that the County was entitled to 
service of process in this case. 

Pursuant to § 76-717, the first party perfecting an appeal must 
file a petition on appeal with the district court within 50 days 
after the filing of the notice of appeal. The record establishes 
that the Woodens filed such a petition on October 31, 2005, and 


Md. 


'2 Neumeyer v. Omaha Public Power Dist., supra note 2, 188 Neb. at 521, 198 
N.W.2d at 83. 
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that such was done in a timely manner. The record also indicates 
that counsel for the County was served by first class mail with 
this petition. However, this petition was dismissed on March 21, 
2006, due to a lack of service of process. Service was eventually 
perfected by summons on June 6. 

The County contends that it was entitled to service of process 
of the Woodens’ petition. It further argues that the Woodens’ 
October 31, 2005, petition was dismissed for lack of such ser- 
vice pursuant to § 25-217 and that by the time service of process 
was requested and perfected on June 6, 2006, it was too late. 

The comment to Neb. Ct. R. of Pldg. in Civ. Actions 3 (rev. 
2003) states that a civil action is commenced by the filing of a 
complaint in “the office of the clerk of a proper court,” while the 
comment to Neb. Ct. R. of Pldg. in Civ. Actions 4 (rev. 2003) 
provides that service of process of such complaints should be 
made in accordance with the provisions of chapter 25, article 5, 
of the Nebraska Revised Statutes. And § 25-217 provides that 
an “action shall stand dismissed . . . as to any defendant not 
served within six months from the date the complaint was filed.” 
However, we conclude that such provisions relating to the com- 
mencement of an action and service of process of that action are 
inapplicable in this case. 

Instead, the petition on appeal filed by the Woodens was not 
the commencement of a new action, but simply a continuation of 
the condemnation action filed by the County. The continuation 
of this action, and of the petition on appeal itself required by 
§ 76-717, is therefore governed by the statutory scheme relating 
to condemnation actions." 

[4] Because the petition is merely a continuation of the 
County’s condemnation action, it is not equivalent to a com- 
plaint under this court’s rules of pleading. As such, the County 
was not entitled to service of process. We note, though, that the 
County was entitled to notice of the filing of such petition,” 
which the record indicates was given. 


3 Neb. Rev. Stat. §§ 76-701 to 76-726 (Reissue 2003 & Cum. Supp. 2004). 


4 See, Neb. Rev. Stat. § 25-534 (Reissue 1995); Neb. Ct. R. of Pldg. in Civ. 
Actions 5 (rev. 2003). 
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The district court’s dismissal of the Woodens’ appeal for lack 
of service of process was erroneous. 


CONCLUSION 
The Court of Appeals erred in concluding that the district 
court lacked jurisdiction over the Woodens’ appeal. We therefore 
reverse the decision of the Court of Appeals and remand the 
cause to that court with instructions to remand the cause to the 
district court for reinstatement of the Woodens’ appeal. 
REVERSED AND REMANDED. 
WRIGHT, J., not participating. 
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McCormack, J. 

NATURE OF CASE 

This is an appeal after remand in which all the issues pre- 
sented are procedural and jurisdictional. The underlying findings 
of fact and conclusions of law are not disputed. 

A derivative action was brought by several trustees of a pub- 
lic benefit corporation against three fellow trustees: Denman 
Kountze, Jr., Edward H. Kountze, and Charles Denman Kountze. 
In Gilbert & Martha Hitchcock Found. v. Kountze! (Hitchcock I), 
we reversed the district court’s judgment on the plaintiffs’ claims 
and the defendants’ counterclaims and remanded the cause, 
holding that the court had erred in proceeding to trial without 
sufficient evidence that the Attorney General was notified of 
the action and had an adequate opportunity to intervene on 
behalf of the public, as mandated by the Nebraska Nonprofit 
Corporation Act.? 

Upon remand, the district court ordered that the plaintiffs 
serve notice upon the Attorney General of the prior proceed- 
ings and provide proof of service of such notice. The Attorney 
General, upon receiving notice, informed the court that its office 
did not wish to intervene. The court eventually granted the plain- 
tiffs’ motion to reenter the court’s original findings of fact and 
conclusions of law, except those rendered moot by the interven- 
ing death of Denman. Edward appeals. 


BACKGROUND 

The plaintiffs are members of the board of trustees of the 
Gilbert M. and Martha H. Hitchcock Foundation (the Foundation). 
Under the bylaws of the Foundation, the presence of at least 
one of several specified linear descendants of the founders 
was required to constitute a quorum. Of the specified descen- 
dants, Denman was the only one still living during the events 
underlying this litigation. The plaintiffs’ complaint alleged that 
Denman, Edward, and Charles had consistently failed or refused 


' Gilbert & Martha Hitchcock Found. v. Kountze, 272 Neb. 251, 720 N.W.2d 
31 (2006). 

2 Neb. Rev. Stat. §§ 21-1901 to 21-19,177 (Reissue 1997 & Cum. Supp. 
2006). 
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to participate in board meetings since September 2002. The 
plaintiffs sought declaratory judgment as to various actions in 
the preceding year, a court-ordered meeting of the Foundation 
to dispense with the quorum requirement, an injunction prevent- 
ing the defendants from attempting to conduct further business 
with the Foundation, removal of the defendants from the board, 
and damages resulting from an alleged civil conspiracy by the 
defendants. The defendants filed a counterclaim, similarly chal- 
lenging various actions of the plaintiffs, seeking removal of 
several of the plaintiffs as trustees for alleged fraudulent and 
dishonest conduct, and injunctive relief from future action in 
contravention of the bylaws. 

After a bench trial, the district court found that the record 
was devoid of any proof of notice to the Attorney General, but 
it concluded that such lack of notice was not a jurisdictional 
defect and it could proceed with judgment. The court entered an 
order ruling on the validity of the various acts disputed by the 
parties, some favorably to the plaintiffs and others favorably to 
the defendants. It then removed Edward as trustee after finding 
his actions constituted a gross abuse of authority, but denied the 
plaintiffs’ request to remove Charles. The court acceded to the 
plaintiffs’ decision that it would not be in the Foundation’s best 
interests to remove Denman. It ordered the bylaws amended so 
that the presence of no particular individual was necessary to 
constitute a quorum. The district court found no actionable civil 
conspiracies by any of the parties. 

The defendants appealed. Of the 19 assignments of error 
made by the defendants, the only one reached by this court in 
Hitchcock I dealt with the failure to notify the Attorney General 
of the claim. We held that the statutory notice was “an essen- 
tial prerequisite to proceeding in any action involving a public 
benefit corporation for which such notice is required’? and 
that it was the plaintiffs’ burden to present evidence, as out- 
lined by § 21-1915, that the notice had been effectively given. 
Despite the plaintiffs’ contentions on appeal that evidence was 
presented as to the required notice, we noted that the district 


3 Gilbert & Martha Hitchcock Found. v. Kountze, supra note 1, 272 Neb. at 
260, 720 N.W.2d at 38. 
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court had specifically found the evidence of notice lacking. The 
plaintiffs had failed to cross-appeal this finding, and thus, we 
explained that the plaintiffs had failed to preserve any complaint 
with respect to the district court’s reasoning. We reversed and 
remanded the cause for further proceedings consistent with 
our opinion. 

After remand, Edward argued to the district court that our 
opinion in Hitchcock I mandated only a limited inquiry into 
whether the Attorney General had been properly notified within 
10 days of the plaintiffs’ original complaint. Edward argued that 
this was the plaintiffs’ only opportunity to perfect “springing” 
subject matter jurisdiction. According to Edward, if the plaintiffs 
had failed to give proper notice to the Attorney General at that 
time, then there was no way to remedy the court’s lack of juris- 
diction and the court was required to vacate its prior judgment. 

The district court disagreed. The court read Hitchcock I as 
foreclosing further inquiry into whether the original notice had 
actually been sent, and it refused to admit further evidence 
presented by the plaintiffs on this point. Instead, over Edward’s 
objection, the court ordered the plaintiffs to send a new notice to 
the Attorney General. The court contemplated at that time that a 
new trial would then proceed after proof of service on the issues 
previously joined by the parties. 

The plaintiffs sent notice to the Attorney General and provided 
the court with proof of service. The notice included copies of 
the operative pleadings and relevant court orders. The Attorney 
General responded by letter, advising the court that its office did 
not wish to intervene. The Attorney General explained that after 
reviewing a voluminous record of pleadings, orders, hearing 
transcripts, and exhibits, and after meeting with “both sides,” its 
office had concluded that “able counsel for the parties and the 
Court can provide sufficient protection to the public interest.” 
The Attorney General explained that this was not the type of 
case contemplated by the notice requirements of the Nebraska 
Nonprofit Corporation Act, where the participants were without 
a sufficient economic interest to ensure oversight. 

A hearing was held before the district court in which the 
Attorney General’s office again stated its intention not to inter- 
vene. At the hearing, Charles made an oral motion to dismiss 
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his counterclaims. No objection to this motion is found in 
the record. The court granted the motion to dismiss Charles’ 
counterclaims; however, it explained that it was not dismissing 
Charles as a defendant to the action. 

Edward did not move at that time for dismissal of his coun- 
terclaims, but later filed a “Dismissal of Counterclaims,” stating: 
“Edward . . . dismisses his counterclaims without prejudice. No 
leave of court to do so is required as the court never acquired 
subject matter jurisdiction of this action as was determined by 
the Nebraska Supreme Court.” Edward also filed a motion to 
dismiss all of the plaintiffs’ claims, with prejudice, for lack of 
subject matter jurisdiction. The plaintiffs objected to Edward’s 
“Dismissal of Counterclaims” on the grounds that Edward had 
recently filed the same claims against them in federal court and 
that a dismissal of counterclaims would subject the plaintiffs 
to inconsistent judgments involving the same subject matter in 
different courts. The plaintiffs asserted that their claims against 
Edward should not be dismissed, because the new notice to 
the Attorney General was sufficient for the court to proceed 
with judgment. 

Once it was clear that the Attorney General would not inter- 
vene, the plaintiffs argued that a new trial was not necessary and 
asked the court to simply reenter its pre-Hitchcock I findings of 
fact and conclusions of law, except those rendered moot by the 
death of Denman. Edward orally objected to this motion. Edward 
argued that it was essentially a “Rule 12” motion, “tantamount to 
a motion for summary judgment,’ and that he should be entitled 
to “put on evidence about it.” The discussion on Edward’s objec- 
tion quickly devolved again, however, into the issue of whether 
the district court could have subject matter jurisdiction. 

The court ultimately denied Edward’s motion to dismiss the 
plaintiffs’ claims, and no ruling appears on the record regard- 
ing Edward’s “Dismissal of Counterclaims.” The court granted 
the plaintiffs’ motion to reenter its previous findings of fact and 
conclusions of law, and Edward appeals. 


ASSIGNMENTS OF ERROR 
Edward’s assignments of error, consisting of subparts and 
paragraphs of argument, do not comply with the mandate of 
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Neb. Ct. R. of Prac. 9D(1)e (rev. 2006) that they each be “[a] 
separate, concise statement of each error.” Summarized, they are 
(1) that the district court lacked subject matter jurisdiction to 
render judgment; (2) that it was improper for the court to reenter 
its prior findings of fact and conclusions of law without giving 
the parties the opportunity for a new trial; and (3) that the court 
abused its discretion in failing to allow Edward to dismiss his 
counterclaims, when the court had granted Charles’ motion to 
dismiss his similar counterclaims. 

The plaintiffs cross-appeal, assigning as error the court’s 
refusal to consider evidence that they had indeed sent proper 
notice to the Attorney General within 10 days of their origi- 
nal complaint. 


STANDARD OF REVIEW 
[1] Subject matter jurisdiction is a question of law for the 
court, which requires an appellate court to reach a conclusion 
independent of the lower court’s decision.* 


ANALYSIS 

Edward first contends that because the plaintiffs did not file 
within 10 days from the time of the original complaint, the pro- 
ceedings were marred by a jurisdictional defect that could not 
be remedied by a late notice after remand. According to Edward, 
we only remanded the cause for further proceedings in order 
to determine the narrow question of whether the plaintiffs had 
given the Attorney General notice within 10 days. 

Edward misconstrues our mandate in Hitchcock I. In that 
opinion, we specifically held that the issue of whether the plain- 
tiffs had given the Attorney General notice within 10 days from 
the time of commencing the proceedings was foreclosed from 
further consideration. That fact had been conclusively deter- 
mined after the plaintiffs failed to appeal the district court’s 
specific determination that no notice had been given. 

[2] The district court correctly reasoned that we would not 
have, therefore, remanded the cause for further proceedings if 
we thought that it contained a jurisdictional defect that could 


4 See Ptak v. Swanson, 271 Neb. 57, 709 N.W.2d 337 (2006). 
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not be remedied. We explained in Hitchcock I that the notice 
to the Attorney General as an interested party was an “essen- 
tial prerequisite to proceeding” in an action involving a public 
benefit corporation.> Otherwise, the requirements of §§ 21-1949 
and 21-1977 “would be meaningless” because “[t]here would 
be no consequence for a party’s failure to meet the statutory 
requirement.’® We accordingly concluded that “the district court 
erred in proceeding to trial without sufficient evidence that the 
Attorney General was notified of this action and had an adequate 
opportunity to intervene on behalf of the public.”’ 

In doing so, we plainly rejected Edward’s jurisdictional argu- 
ment. The clear implication of our opinion was that, upon 
remand, the plaintiffs could provide the prerequisite notice to 
the Attorney General and the district court could proceed with 
the action once such notice was given. The plaintiffs did, in fact, 
notify the Attorney General of the action after we remanded the 
cause back to the district court, and we find no jurisdictional 
defect in the judgment currently before us. 

Edward next asserts that the district court lacked authority 
to simply reenter its pre-Hitchcock I findings of fact and con- 
clusions of law. In large part, this argument is dependent upon 
Edward’s belief that the district court lacked subject matter juris- 
diction and could not reenter a “vacated” judgment. As already 
discussed, the district court did not lack subject matter jurisdic- 
tion, and we did not “vacate” its previous judgment. 

But Edward also argues that even if the district court had 
subject matter jurisdiction, it was impermissible for the court to 
issue judgment on the old record without giving the parties an 
opportunity to amend their pleadings and put on new evidence. 
Edward asserts that the adoption of its former judgment was 
simply a “concocted” procedure by the court.’ Edward alleges 
that the rules of evidence were not complied with, no notice 
of trial was given, and summary judgment procedures were not 


5 Gilbert & Martha Hitchcock Found. v. Kountze, supra note 1, 272 Neb. at 
260, 720 N.W.2d at 38 (emphasis supplied). 


6 Id. 
T Id. at 262, 720 N.W.2d at 39. 
8 Brief for appellant at 27. 
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followed. Edward asserts that he was prejudiced by the court’s 
procedure because he was thus unable to present evidence and 
issues relating to the 3 years intervening between the district 
court’s first order and its readoption of that order. In particular, 
he alleges that the court’s procedure prohibited him from rais- 
ing allegations that the plaintiffs had abused and dissipated the 
Foundation’s funds while Hitchcock I was pending. 

On remand, Edward’s only objection to the procedure, as 
such, of adopting the former judgment was that it was akin to 
a motion for summary judgment and that Edward should be 
allowed to “put on evidence about it.’ Edward did not ask for 
permission to amend the pleadings. Nor did he make reference 
to further events in the interim period that he thought necessary 
to add to the record. 

We conclude that the district court’s procedure was not, as 
Edward contends, essentially a motion for summary judgment. It 
is, in fact, not uncommon for a court to “readopt” its prior judg- 
ment on the previous record, where the only defect in the judg- 
ment was that proper notice to an interested party had not been 
given, but such party was later notified and waived participation 
in the proceedings.’ 

We question whether much of Edward’s current argument 
against the district court’s procedure was properly raised before 
that court. But, in any event, we find no merit to it. The defec- 
tive notice did not operate to open the door for new claims by 
Edward discovered in the interim of the appeal, and he has not 
been prejudiced by his inability to do so. 

Finally, we consider Edward’s argument that the district court 
abused its discretion in failing to allow Edward to dismiss his 
counterclaims. We can find no abuse of discretion in the court’s 
failure to grant a motion that was never made. While Edward 
titled his motion a “Dismissal of Counterclaims,”’ the motion 
clearly did not ask the court for any ruling. Instead, Edward 
stated that he was dismissing his own counterclaim and that 
“Injo leave of court to do so is required .. . .” Moreover, the 
motion was specifically tied to Edward’s belief that the “court 


° See, e.g., Welfare of M.S.S., 86 Wash. App. 127, 936 P.2d 36 (1997); 
Y. W.C. A. of Camden v. Murrelle, 141 N.J. Eq. 229, 56 A.2d 738 (1948). 
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never acquired subject matter jurisdiction,’ and we have already 
found this contention to be without merit. 


CONCLUSION 
We find no merit to Edward’s assignments of error in the cur- 
rent appeal, and we affirm the judgment. Having done so, we 
need not consider the plaintiffs’ cross-appeal. 
AFFIRMED. 
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CONNOLLY, J. 

I. SUMMARY 

Anderson Excavating Co. (Anderson) is licensed under the 
International Fuel Tax Agreement (IFTA) and registered under 
the International Registration Plan (IRP). Nebraska is Anderson’s 
base jurisdiction for IFTA and IRP. After an audit of Anderson’s 
records, the Department of Motor Vehicles (DMV) concluded 
that the records failed to comply with the recordkeeping require- 
ments of IFTA and IRP. Consequently, the DMV disallowed 
tax credits under IFTA and assessed additional registration fees 
under IRP. Anderson sought review by the district court. The 
district court affirmed the DMV’s assessments. 

To obtain credits for taxes paid in fuel purchases, an IFTA 
provision purports to require that licensees retain receipts show- 
ing the unit number of the vehicle being fueled to verify that 
the fuel was placed in an IFTA-qualified vehicle. Many receipts 
Anderson supplied for the audit did not include the unit num- 
ber, so the DMV disallowed tax-paid credit for those purchases. 
Anderson contends that it was not required to document unit 
numbers and that the only requirement was that it could dis- 
tinguish between qualified and nonqualified fuel purchases. 
Anderson claims it can connect fuel purchases to qualified 
vehicles because the receipts identified the drivers and Anderson 
can link drivers to qualified units. Anderson therefore contends 
that the DMV should not have disallowed the tax-paid credits 
under IFTA. 

IRP requires that a registrant maintain mileage records sup- 
porting the registrant’s claimed total distance traveled in each 
jurisdiction. If the registrant’s mileage records are inadequate 
and an estimate of the registrant’s true liability cannot be 
determined, the auditing jurisdiction may assess 100-percent 
registration fees for that jurisdiction. Anderson did not maintain 
the required mileage records, so the DMV assessed 100-percent 
fees for Nebraska. Anderson claims that even though it did not 
maintain mileage records, the DMV can estimate the percent- 
age of miles Anderson traveled in each jurisdiction. Anderson 
argues that the DMV can estimate the percentage by looking at 
payroll records showing the percentage of hours worked in each 
jurisdiction. Anderson argues that the DMV can determine an 
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estimate of Anderson’s true liability and that therefore, the 100- 
percent assessment was improper. 

We affirm the district court’s IFTA decision because we con- 
clude that Anderson’s records were insufficient for the DMV 
to verify Anderson’s claims for tax-paid credit. We also affirm 
the court’s IRP decision because we conclude that Anderson’s 
payroll records did not enable the DMV to estimate Anderson’s 
IRP liability. 


Il. BACKGROUND 


1. IFTA anv IRP 

IFTA is a cooperative fuel tax agreement between Nebraska 
and other states. Under IFTA, licensees report and pay motor 
fuel use taxes to a base jurisdiction for distribution to other 
member jurisdictions in which the licensee traveled and incurred 
motor fuel use tax liability. The licensee’s base jurisdiction 
has the primary responsibility for administering the agree- 
ment and executing its provisions with respect to the licensee. 
For instance, the base jurisdiction audits its licensees for all 
member jurisdictions. 

IRP is a registration reciprocity agreement among states of the 
United States and provinces of Canada providing for payment of 
license fees based on the distance traveled in all jurisdictions. 
Under IRP, the operator of a fleet of apportionable vehicles 
registers the fleet in the base jurisdiction. The base jurisdiction 
then apportions and distributes registration fees to the cooperat- 
ing jurisdictions. The registration fees are based in part on the 
percentage of miles traveled in each member jurisdiction. As 
with IFTA, the base jurisdiction is responsible for auditing its 
registrants for the other jurisdictions. 


2. ANDERSON’ S AUDIT 

Anderson is an excavation contractor. Anderson demolishes 
buildings, bridges, and other structures and hauls the debris to 
landfills or recycling centers. Anderson primarily operates in 
Omaha, Nebraska, and Council Bluffs, Iowa, but does some 
work in other states. 

In 2005, the DMV audited Anderson’s records for compli- 
ance with IFTA and IRP. The IFTA audit period was from July 
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1, 2003, through June 30, 2004. The IRP audit period included 
the registration years 2003 through 2005, but only registration 
years 2003 and 2004 are at issue here. The DMV found that 
Anderson’s records were incomplete. Because Anderson failed 
to maintain proper records, the DMV disallowed more than 
$17,000 of tax-paid fuel credits Anderson had included on its 
IFTA return and assessed a 100-percent IRP registration fee 
for Nebraska. 

Anderson protested the alleged deficiencies. After IFTA and 
IRP hearings, the hearing officer affirmed the deficiency determi- 
nations. Anderson appealed to the district court, which affirmed 
the hearing officer’s orders. 


Ill. ASSIGNMENTS OF ERROR 
Anderson assigns, restated, that the district court erred in con- 
cluding that Anderson (1) was not entitled to credit for tax-paid 
fuel under IFTA and (2) owed additional registration fees to the 
DMV under IRP. 


IV. STANDARD OF REVIEW 

[1,2] The Administrative Procedure Act (APA) governs 
Anderson’s appeal.' A judgment or final order rendered by a dis- 
trict court in a judicial review under the APA may be reversed, 
vacated, or modified by an appellate court for errors appearing 
on the record.” When reviewing a district court’s order under the 
APA for errors appearing on the record, the inquiry is whether 
the decision conforms to the law, is supported by competent 
evidence, and is neither arbitrary, capricious, nor unreasonable. 

[3] The meaning and interpretation of statutes and regulations 
are questions of law for which an appellate court has an obliga- 
tion to reach an independent conclusion irrespective of the deci- 
sion made by the court below.* 


' See Neb. Rev. Stat. §§ 60-3,198(4) (Cum. Supp. 2006) and 66-1411(1) 
(Reissue 2003). 


2 See Holmes v. State, ante p. 211, 745 N.W.2d 578 (2008). 
3 See id. 


4 Betterman v. Department of Motor Vehicles, 273 Neb. 178, 728 N.W.2d 570 
(2007). 
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V. ANALYSIS 


1. IFTA AssEssMENT 

Anderson claimed a tax-paid credit on its IFTA return for 
diesel purchases on which Anderson had already paid fuel 
tax. The DMV disallowed many credits, claiming Anderson’s 
records were insufficient to prove the gallons Anderson reported 
on its return. Anderson argues the DMV improperly disallowed 
the credit. 

To resolve this issue, we review Nebraska statutes’ and regu- 
lations® and the IFTA governing documents, which include the 
articles of agreement, procedures manual, and audit manual. 
The record contains copies of the IFTA governing documents. 
The copies show that some provisions, including provisions on 
which we rely, were revised after the relevant audit periods. The 
copies contain the provisions as revised and do not include the 
prerevision language. Because these copies were included in the 
record, we assume the parties intended for us to rely on the text 
therein, including the revisions. 

Section R700 of the articles of agreement requires that licens- 
ees maintain records to substantiate information reported on 
their IFTA tax returns. The audit manual’s § A550.200 further 
provides, “When tax paid fuel documentation is unavailable, 
all claims for tax paid fuel will be disallowed.” So, to decide 
whether the DMV properly disallowed the tax paid fuel credits, 
we must determine whether the “tax paid fuel documentation 
[was] unavailable.’ And to determine whether the documenta- 
tion was unavailable, we must first decide what documents 
were required. 

Sections R700 and R1010.200 of the articles direct us to the 
procedures manual for the specific recordkeeping requirements. 
The procedures manual’s § P560 establishes the recordkeeping 
requirements for tax-paid retail purchases: 

-100 Retail purchases must be supported by a receipt 
or invoice .... 


5 See Neb. Rev. Stat. §§ 66-1401 to 66-1419 (Reissue 2003, Cum. Supp. 2006 
& Supp. 2007). 


® See 251 Neb. Admin. Code, ch. 1 (1998). 
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.200 Receipts for retail fuel purchases must identify 
the vehicle by the plate or unit number or other licensee 
identifier, as distance traveled and fuel consumption may 
be reported only for vehicles identified as part of the 
licensee’s operation. 

.300 An acceptable receipt or invoice must include, but 
shall not be limited to, the following: 

.00S5 Date of purchase; 

.O10 Seller’s name and address; 

.015 Number of gallons or liters purchased; 

.020 Fuel type; 

.025 Price per gallon or liter or total amount of sale; 

.030 Unit numbers; and 

.035 Purchaser’s name.... 

(Emphasis supplied.) For our analysis, we will focus on the item 
in subsection .300.030—unit numbers. 

After auditing Anderson’s records, the DMV allowed tax-paid 
credit for purchases documented by receipts listing a unit number 
for the truck being fueled. But many receipts Anderson supplied 
for the audit did not include the unit number. The DMV claimed 
that without a unit number, it could not verify that Anderson put 
the fuel in an IFTA-qualified vehicle. So, the DMV disallowed 
tax-paid credit when the receipts did not include a unit number. 

Anderson does not dispute that many receipts were missing 
unit numbers. Instead, Anderson contends that unit numbers 
were unnecessary. Anderson argues that the IFTA procedures 
manual does not require unit numbers. Anderson also argues that 
the Nebraska IFTA regulations do not require unit numbers. As 
discussed below, we conclude that the district court did not err 
in its findings. 


(a) Contrary to Anderson’s Argument, Its Records Were 
Insufficient Even Under the Procedures Manual’s § P560.200 

Anderson contends that it met the recordkeeping requirements 
in the procedures manual’s § P560. Section P560 contains three 
subsections: .100, .200, and .300. Subsection .300 lists several 
items that must be included on each receipt, including unit 
numbers. But Anderson argues that subsection .200 clarifies 
subsection .300. Subsection .200 states, “Receipts for retail fuel 
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purchases must identify the vehicle by the plate or unit number 
or other licensee identifier, as distance traveled and fuel con- 
sumption may be reported only for vehicles identified as part of 
the licensee’s operation.” (Emphasis supplied.) Relying on sub- 
section .200, Anderson argues that a specific unit number is not 
required if another “licensee identifier” exists. Anderson claims 
the receipts included a licensee identifier because although not 
all the receipts included unit numbers, they did identify the 
driver by name or credit card number. 

Admittedly, the language in subsection .200 appears incon- 
sistent with the language in subsection .300: subsection .200 
requires “plate or unit number or other licensee identifier,’ while 
subsection .300 specifically requires unit numbers. 

The parties have not favored us with an explanation of IFTA’s 
tax-paid credits. Without such an explanation, we are unable to 
reconcile the apparent inconsistency between subsections .200 
and .300. It may simply be an issue of fuzzy drafting. But even 
if subsection .200 applied and allowed a licensee to provide a 
vehicle identifier other than a unit number, we conclude that the 
identifier must be sufficient for the DMV to properly conduct 
its audit. 

The articles of the IFTA agreement explain that to qualify for 
the tax-paid credit, the fuel must be placed in an IFTA-qualified 
vehicle. Not all vehicles in a licensee’s fleet will necessarily be 
qualified vehicles. For instance, the record shows Anderson had 
smaller diesel trucks that were not IFTA-qualified. Therefore, 
even if subsection .200 applies to allow an identifier other 
than a unit number, the identifier must enable the DMV to 
verify that the fuel was placed in an IFTA-qualified vehicle. 
We agree with the DMV that Anderson provided insufficient 
identification information. 

Anderson counters it can link fuel purchases to qualified 
vehicles. Relying on a company policy that requires drivers to 
use the same truck each day, Anderson argues that the driver’s 
name on the receipt adequately identifies the truck being fueled. 
We disagree with Anderson’s assertion that “the identification of 
the driver is the functional equivalent to a unit number.”’ 


’ Brief for appellant at 12. 
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During the audit period, Buck’s, Inc., was the primary vendor 
Anderson used for fueling its fleet of trucks. At Buck’s, each 
driver would sign his or her name to a log and list the date, the 
number of gallons purchased, and the total amount of the sale. 
Though most drivers did not list a unit number when signing the 
log, “R.D.” often included his unit number. He most often listed 
unit No. 317, but occasionally, he listed other units, includ- 
ing Nos. 154, 324, and 306. The log shows that although R.D. 
usually drove unit No. 317, not every purchase R.D. made was 
for unit No. 317. A driver’s name is simply not equivalent to a 
unit number. 

Also, as mentioned, Anderson had smaller diesel trucks that 
were not IFTA-qualified. Therefore, knowing a particular driver 
made a diesel purchase is insufficient to determine that the fuel 
went into a qualified vehicle because without a vehicle identi- 
fier, the DMV cannot verify that the driver was not driving one 
of these nonqualified trucks. 

We conclude that even if subsection .200 applies to allow an 
identifier other than a unit number, Anderson’s records were 
insufficient. With only the driver’s name, the DMV could not 
verify that Anderson met the threshold condition of placing the 
fuel in an IFTA-qualified vehicle. Anderson’s reliance on sub- 
section .200 fails. 


(b) Anderson’s Reading of the DMV’s Regulation 
Does Not Help Anderson 

Anderson also relies on a DMV regulation implementing 
IFTA to argue that its receipts were adequate even without unit 
numbers. That regulation provides: “No tax-paid credit fuel shall 
be allowed pursuant to IFTA unless licensee is able to distin- 
guish fuel used by qualified versus non-qualified motor vehicles 
as specified in the agreement.”* Anderson contends that the regu- 
lation does not require licensees to provide receipts listing unit 
numbers. According to Anderson, the regulation requires only 
that the licensee can distinguish between qualified and nonquali- 
fied fuel purchases. Anderson again argues that unit numbers 
are simply one means of connecting fuel purchases to qualified 


8 251 Neb. Admin. Code, ch. 1, § 016.02. 
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vehicles, but not the sole means. Anderson claims it can link 
fuel purchases to qualified vehicles by using the driver’s name 
on the receipt. 

Even if Anderson’s reading of the regulation is correct, the 
regulation does not help Anderson under these facts. As dis- 
cussed, we conclude that Anderson’s receipts were insufficient 
to link fuel purchases to qualified vehicles. With no vehicle 
identifier other than a driver’s name, the DMV could not verify 
that the fuel was placed in a qualified vehicle. 


(c) The District Court Did Not Err in Affirming 

the DMV’s IFTA Deficiency Determination 

Nebraska, as Anderson’s base jurisdiction, is responsible for 
conducting an accurate audit for the other member jurisdic- 
tions. The audit manual’s § A100 stresses the base jurisdic- 
tion’s responsibility: 

The IFTA requires licensees to pay fuel taxes to each 
participating jurisdiction commensurate with the distance 
traveled in each jurisdiction. To fulfill this requirement, 
an effective and uniform audit program is necessary to 
verify the integrity of IFTA tax returns. It is essential that 
the basic audit program adopted by each jurisdiction be 
uniform and thorough to insure accuracy. It is each juris- 
diction’s responsibility to . . . conduct an accurate audit in 
a professional manner.... 

Nebraska cannot fulfill its responsibility of conducting an accu- 
rate audit when the licensee’s records are insufficient to verify 
information on the licensee’s IFTA tax return. 

We conclude that to support Anderson’s claims for tax-paid 
credit, the IFTA governing documents required Anderson to 
maintain receipts showing the fuel was placed in an IFTA- 
qualified vehicle. But for many of Anderson’s purchases, the 
receipts were insufficient for the DMV to verify that the fuel 
was placed in an IFTA-qualified vehicle. The “tax paid fuel 
documentation [was] unavailable” for those purchases repre- 
sented by receipts with only the driver’s name. Therefore, under 
the audit manual’s § A550.200, the DMV properly disallowed 
those claims for tax-paid fuel credits. The district court did not 
err in affirming the IFTA deficiency determination. 
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2. IRP ASSESSMENT 

Anderson filed renewal applications in Nebraska in 2003 
and 2004 for apportioned registration under IRP. The DMV 
conducted an audit of Anderson’s records to verify the mileage 
reported in the applications. Anderson did not keep mileage 
records during the audit period because Anderson believed it 
was not feasible to do so. After concluding that Anderson failed 
to maintain proper mileage records, the DMV assessed addi- 
tional registration fees for Nebraska. Anderson claims the DMV 
improperly assessed these additional fees. 

To resolve this issue, we review Nebraska statutes’ and regula- 
tions,!° the IRP itself, and the IRP audit procedures manual. The 
record contains copies of the IRP documents. The copies show 
that some of the provisions on which we rely were amended 
during the 2004 audit period. As with the IFTA documents, the 
copies in the record contain only the revised language. Again, 
because the parties made these copies part of the record, we will 
rely on the language contained therein. 

An IRP registrant pays all registration fees to the base 
jurisdiction. The base jurisdiction then apportions the fees and 
distributes them to all member jurisdictions through which the 
registrant traveled. The registration fees are based in part on 
the percentage of miles traveled in each member jurisdiction. 
As such, the distance the registrant’s vehicles traveled in the 
respective jurisdictions is critical information for IRP’s opera- 
tion. The IRP and its audit procedures manual set forth record- 
keeping requirements so that the base jurisdiction can verify the 
registrant’s reported miles. 

The IRP’s § 1501 provides that a registrant must maintain 
records to prove its application filing. Section 1501 states that 
the source documents “must contain necessary details to trace 
vehicle movement.” Section 1501 directs us to the audit proce- 
dures manual’s § 400 for specific recordkeeping requirements. 

Subsection 401 of the audit procedures manual mandates that 
the registrant “maintain operational records that support the total 


° See Neb. Rev. Stat. §§ 60-3,192 to 60-3,206 (Cum. Supp. 2006 & Supp. 
2007). 


'0 See 251 Neb. Admin. Code, ch. 2 (1999). 
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distance traveled in each jurisdiction and total distance traveled 
everywhere.” Section 400 lists information that these mileage 
records must contain. The mileage records must include the trip 
origin and destination, total trip distance traveled, distance trav- 
eled by jurisdiction, and route of travel or beginning and ending 
odometer readings. A DMV regulation implementing the IRP 
similarly requires Nebraska registrants to maintain these mile- 
age records." 

If a registrant fails to maintain the required records, the juris- 
diction may impose an assessment of liability. Under the IRP’s 
§ 1502, the member jurisdiction must estimate the registrant’s 
“true liability” from (1) information the registrant furnished, (2) 
information the member jurisdiction gathered, (3) information 
relative to other similar registrants based in the jurisdiction, or 
(4) any other information available to the member jurisdiction. 
But “[i]f an estimate of the registrant’s true liability cannot be 
determined,’ subsection 603 of the audit procedures manual pro- 
vides that “the registrant may be assessed 100% registration fees 
for the [auditing] jurisdiction.” (Emphasis supplied.) Similarly, a 
DMV regulation states, “If adequate records are not maintained 
or are not made available for audit, the registrant may lose the 
right to apportioned registration and may be subject to a possible 
full fee assessment.”!? 

Anderson did not maintain mileage records during the audit 
period. According to Anderson, such logs were not feasible 
because of Anderson’s day-to-day business operations, where 
the drivers drive all day, making multiple short trips between 
the jobsite and dumpsite. And, when the project is in downtown 
Omaha, the drivers often cross into Iowa for a dumpsite in 
Council Bluffs. Anderson claims that it was not feasible to log 
odometer readings for each “trip.”! 

After deciding it could not determine an estimate of 
Anderson’s true liability without the required mileage records, 
the DMV assessed 100-percent registration fees for Nebraska. 


See 251 Neb. Admin. Code, ch. 2, § 014. 
2 251 Neb. Admin. Code, ch. 2, § 013.07. 
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Brief for appellant at 14. 


ANDERSON EXCAVATING CO. v. NETH 997 
Cite as 275 Neb. 986 


The deficiency determination (an additional $18,000 in regis- 
tration fees) represented the difference between the percentage 
of Nebraska miles Anderson stated on its renewal application 
and the 100-percent assessment. The auditor testified that this 
assessment increased the reported Nebraska percentage to 100 
percent. The assessment, however, left the other jurisdictions’ 
percentages as Anderson initially reported, meaning the 100- 
percent assessment for Nebraska did not deny the other jurisdic- 
tions the amounts to which they were entitled. 

The issue is whether the DMV correctly concluded it could 
not determine an estimate of Anderson’s true liability. 

Anderson claims that an estimate of its true liability can be 
determined and that therefore, the 100-percent assessment for 
Nebraska fees was not justified. Although Anderson did not 
keep the required mileage records, it offered payroll records 
to show the percentage of hours drivers worked in various 
jurisdictions. The records show that during the audit period, 
Anderson performed jobs in states other than Nebraska, includ- 
ing Iowa, Alabama, Kansas, Louisiana, Maryland, Missouri, and 
Tennessee. The records also purportedly show that, on aver- 
age, 67 percent of the hours worked by Anderson drivers were 
in Nebraska, 15 percent were in Iowa, and another 19 percent 
were in other states. Anderson contends that these percentages 
provide a reasonable estimate of the percentage of miles driven 
in the respective jurisdictions because the employees spent their 
working hours driving. 

The DMV argues that Anderson’s reliance on general labor 
records that bear no relation to mileage cannot be accepted 
because the IRP requires documents showing actual mileage. 
We agree with the DMV that the payroll records are insufficient 
to estimate mileage traveled. At one point in her testimony, 
Anderson’s bookkeeper stated, “I couldn’t prove in any way, 
shape, or form, that they left that job site for any reason. They 
could have been sitting there all day long waiting for their truck 
to be filled up.” This testimony shows no direct correlation exists 
between hours worked and miles driven because there is no 
guarantee that the drivers spend every working hour driving. 

The payroll records, without any mileage information, did not 
enable the DMV to estimate the percentage of distance traveled 


998 275 NEBRASKA REPORTS 


in each jurisdiction. Because “an estimate of [Anderson’s] true 
liability cannot be determined,’ the audit procedures man- 
ual allows for an assessment of 100-percent registration fees 
for Nebraska.'* 

As with IFTA, Nebraska has a responsibility to protect the 
integrity of IRP by performing a complete and accurate audit. 
Section 100 of the audit manual recognizes the importance of 
this responsibility: 

100.2 The purpose of auditing registrants under the 
[IRP] is to protect the integrity of the vehicle registra- 
tion laws of all jurisdictions party to the IRP and to 
ensure equitable treatment of all registrants subject to the 
IRP. . . . [I]t is incumbent upon each jurisdiction to meet 
its obligations under the provisions of the IRP, i.e., pro- 
portional registration of commercial vehicles, by insuring 
proper documentation of carrier total distance operated, 
and official examination and verification of the appropri- 
ate records .... 
Nebraska cannot carry out its responsibility of conducting an 
accurate audit when a registrant fails to provide the required 
mileage records or other records from which the DMV can esti- 
mate the registrant’s true liability. 

We conclude that without the mileage records, the DMV 
could not estimate Anderson’s true liability. The DMV 
was therefore justified in imposing the 100-percent assess- 
ment against Anderson for its failure to maintain the proper 
records. The district court did not err in affirming the IRP defi- 
ciency determination. 


VI. CONCLUSION 

We conclude that Anderson was not entitled to IFTA tax-paid 
credit for fuel purchases when the receipts only identified the 
driver. Therefore, the DMV properly disallowed Anderson’s 
claims for credit on those purchases. The district court did not 
err in affirming the DMV’s IFTA deficiency determination. 

We further conclude that because Anderson failed to maintain 
mileage records documenting distance traveled in IRP member 


4 See, also, 251 Neb. Admin. Code, ch. 2, § 013.07. 
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jurisdictions, the DMV was unable to estimate Anderson’s IRP 
liability. Therefore, IRP allowed an assessment against Anderson 
of 100-percent registration fees for Nebraska. The district court 
did not err in affirming the DMV’s 100-percent assessment 
against Anderson. 


AFFIRMED. 
McCormack, J., participating on briefs. 
HEavican, C.J., not participating. 


St. Monica’s, APPELLANT, V. 

LANCASTER COUNTY BOARD 

OF EQUALIZATION, APPELLEE. 
751 N.W.2d 604 


Filed June 27, 2008. No. S-07-1031. 


Taxation: Judgments: Appeal and Error. Decisions rendered by the Tax 
Equalization and Review Commission shall be reviewed by an appellate court for 
errors appearing on the record of the commission. 

Judgments: Appeal and Error. When reviewing a judgment for errors appearing 
on the record, an appellate court’s inquiry is whether the decision conforms to 
the law, is supported by competent evidence, and is neither arbitrary, capricious, 
nor unreasonable. 

Taxation: Appeal and Error. Questions of law arising during appellate review 
of Tax Equalization and Review Commission decisions are reviewed de novo on 
the record. 

Taxation: Charities. Neb. Rev. Stat. § 77-202(1)(d) (Reissue 2003) requires 
(1) the property be owned by an educational, religious, charitable, or cemetery 
organization and (2) the property be used exclusively for educational, religious, 
charitable, or cemetery purposes. 

Taxation: Time. Neb. Rev. Stat. § 77-202.03(3)(a) (Cum. Supp. 2006) provides 
that the exempt use be determined as of the date of application for exemption. 
Taxation: Property: Intent. The intention to use property in the future for an 
exempt purpose is not a use of the property for exempt purposes. 

Taxation: Property. The ownership of property is not evidence of use under Neb. 
Rev. Stat. § 77-202(1)(d) (Reissue 2003). 


Appeal from the Tax Equalization and Review Commission. 


Affirmed. 


William E. Peters, of Peters & Chunka, P.C., L.L.O., for 


appellant. 
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Gary Lacey, Lancaster County Attorney, Michael E. Thew, 
and Ryan M. Mick, Senior Certified Law Student, for appellee. 


HEAVICAN, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCormack, and MILLER-LERMAN, JJ. 


HEAvIcAN, C.J. 
INTRODUCTION 
The Tax Equalization and Review Commission (TERC) upheld 
the decision of the Lancaster County Board of Equalization (the 
Board) denying application for property tax exemption filed by 
St. Monica’s. We affirm. 


FACTS 

St. Monica’s provides substance abuse and mental health 
treatment for women on a charitable basis. St. Monica’s is a 
Nebraska nonprofit corporation that holds a 501(c)(3) exemp- 
tion designation from the Internal Revenue Service as a religious 
charitable organization. 

On March 15, 2005, St. Monica’s purchased real property 
located in Lincoln, Nebraska, to convert into a short-term resi- 
dential therapeutic community, an outpatient facility, and admin- 
istrative offices. On March 28, an application for a property 
tax exemption was filed. On or about May 5, St. Monica’s was 
notified that the Lancaster County assessor’s office had recom- 
mended denial of the application. A hearing before the Board 
regarding the application was scheduled for May 24. 

After St. Monica’s received the notification, but before the 
Board’s hearing, a representative of the organization contacted 
the county assessor’s office. During that conversation, the rep- 
resentative was informed that the basis for the recommendation 
was that St. Monica’s was not yet using the subject property for 
exempt purposes; however, once building permits were issued, 
the county assessor would consider the property to be devoted 
to an exempt use. The representative from St. Monica’s was 
notified that the organization could reapply for the exemption by 
August 1, 2005, for the 2005 tax year. 

Following the hearing on May 24, 2005, and based upon the 
county assessor’s recommendation, the Board voted to deny St. 
Monica’s the exemption. St. Monica’s applied for the proper 
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building permits on July 21. The property was remodeled, and 
St. Monica’s began occupying it in October. There is nothing in 
the record that suggests that St. Monica’s reapplied at any time 
for a property tax exemption for the 2005 tax year. 

On December 22, 2005, St. Monica’s petitioned TERC to 
reverse the decision of the Board and grant its exemption. 
Initially, the petition of St. Monica’s was dismissed for lack of 
jurisdiction on December 14, 2006. That dismissal was appealed 
and docketed with the Court of Appeals on January 12, 2007, as 
case No. A-07-050. 

The parties filed a joint stipulation for summary reversal on 
May 4, 2007, which was granted by the Court of Appeals on 
June 7. The petition was then submitted to TERC without a 
hearing. On September 12, TERC upheld the Board’s decision, 
and St. Monica’s appeals. 


ASSIGNMENT OF ERROR 
On appeal, St. Monica’s assigns that TERC erred in denying 
its application for a property tax exemption. 


STANDARD OF REVIEW 

[1,2] Decisions rendered by TERC shall be reviewed by the 
court for errors appearing on the record of the commission.! 
When reviewing a judgment for errors appearing on the record, 
an appellate court’s inquiry is whether the decision conforms 
to the law, is supported by competent evidence, and is neither 
arbitrary, capricious, nor unreasonable.’ 

[3] Questions of law arising during appellate review of TERC 
decisions are reviewed de novo on the record.? 


ANALYSIS 
The sole issue presented by this case is whether TERC erred 
in upholding the denial of application for property tax exemption 
filed by St. Monica’s. 


' Neb. Rev. Stat. § 77-5019(5) (Cum. Supp. 2006); City of York v. York Cty. 
Bd. of Equal., 266 Neb. 297, 664 N.W.2d 445 (2003). 


> City of York v. York Cty. Bd. of Equal., supra note 1. 
3 Td. 
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[4,5] Neb. Rev. Stat. § 77-202(1) (Reissue 2003) pro- 
vides that 
[t]he following property shall be exempt from prop- 
erty taxes: 


(d) Property owned by [an] educational, religious, 
charitable, or cemetery organization[], or any organiza- 
tion for the exclusive benefit of any such educational, 
religious, charitable, or cemetery organization, and used 
exclusively for educational, religious, charitable, or cem- 
etery purposes.... 

The statute thus requires (1) the property be owned by an 
educational, religious, charitable, or cemetery organiza- 
tion and (2) the property be used exclusively for educational, 
religious, charitable, or cemetery purposes. And Neb. Rev. 
Stat. § 77-202.03(3)(a) (Cum. Supp. 2006) provides that “the 
exempt use shall be determined as of the date of application” 
for exemption. 

We turn first to the issue of whether the subject property was 
being “used exclusively” for an exempt purpose as of the date of 
application, March 28, 2005. 

In its brief, St. Monica’s argues that its “intent . . . when 
purchasing the property was to use the property in its charitable 
work by converting [the property] into a short-term residential 
therapeutic community, an outpatient facility and administrative 
offices to provide substance abuse and mental health treatment 
for women on a charitable basis.”* St. Monica’s does not dispute 
that the property was not actually being occupied for such a 
purpose at the time it filed its application. 

[6,7] This court has consistently held that the “intention to use 
property in the future for an exempt purpose is not a use of the 


4 See Nebraska State Bar Found. v. Lancaster Cty. Bd. of Equal., 237 Neb. 1, 
465 N.W.2d 111 (1991). 


5 Brief for appellant at 8. 
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property for [exempt] purposes.’ These historic principles are 
equally applicable under the current statutory scheme regard- 
ing exemptions. Because at most St. Monica’s expressed an 
intent to use the property in an exempt manner in the future, we 
determine that the conclusion reached below that St. Monica’s 
was not entitled to its requested property tax exemption for the 
2005 tax year was not error. We also reject the assertion made by 
St. Monica’s at oral argument that its purchase of the property 
showed that it had more than intent to use the property for an 
exempt purpose. The ownership of property is not evidence of 
use under the statute.’ 

St. Monica’s also contends that because it was qualified for 
the exemption, it was unnecessary for it to reapply by August 
1, 2005, in order to obtain such exemption. The basis for this 
argument is that as of July 21, St. Monica’s had obtained the 
necessary building permits, and in accordance with the county 
assessor’s policy, the subject property was considered to be 
devoted to an exempt purpose. 

We also reject this contention. As is noted above, 
§ 77-202.03(3)(a) requires a property owner seeking an exemp- 
tion to file for that exemption and further states that “the exempt 
use shall be determined as of the date of application.” The record 
demonstrates that St. Monica’s applied for an exemption on 
March 28, 2005, at a time when, as demonstrated above, it was 
not using the property for an exempt purpose. Even assuming 
that St. Monica’s thereafter began to use the property for an 
exempt purpose, it was required under § 77-202.03 to reapply 
for the exemption and allow the county assessor and the Board 
to consider any possible exemption of the property anew. 

Because St. Monica’s was not using the property for an 
exempt purpose as of the date of its application, it was not 


® United Way v. Douglas Co. Bd. of Equal., 215 Neb. 1, 6-7, 337 N.W.2d 103, 
107 (1983). See, ¥ M. C. A. of Omaha v. Douglas County, 60 Neb. 642, 
83 N.W. 924 (1900); Academy of the Sacred Heart v. Irey, 51 Neb. 755, 71 
N.W. 752 (1897); First Christian Church of Beatrice v. City of Beatrice, 39 
Neb. 432, 58 N.W. 166 (1894). 


7 See Y. M. C. A. of Omaha v. Douglas County, supra note 6. 
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entitled to an exemption. The sole assignment of error by St. 
Monica’s is without merit. 


CONCLUSION 
We affirm the denial of application for property tax exemp- 
tion filed by St. Monica’s. 
AFFIRMED. 


IN RE APPLICATION OF DAvip W. DOERING FOR 
ADMISSION TO THE NEBRASKA STATE Bar. 
751 N.W.2d 123 


Filed June 27, 2008. No. S-34-070004. 


1. Rules of the Supreme Court: Attorneys at Law: Appeal and Error. The 
Nebraska Supreme Court will consider the appeal of an applicant from a final 
adverse ruling of the Nebraska State Bar Commission de novo on the record made 
at the hearing before the commission. 

2. Rules of the Supreme Court: Attorneys at Law. The Nebraska Supreme Court is 
vested with the sole power to admit persons to the practice of law in this state and 
to fix qualifications for admission to the Nebraska bar. 

3. Rules of the Supreme Court: Attorneys at Law: Waiver. The Nebraska Supreme 
Court has the power, under appropriate circumstances, to waive the application of 
its own rules regarding the admission of attorneys to the Nebraska bar. 

4. Rules of the Supreme Court: Attorneys at Law: Intent. The Nebraska Supreme 
Court Rules for Admission of Attorneys are intended to weed out unqualified appli- 
cants, not to prevent qualified applicants from taking the bar. 

5. Rules of the Supreme Court: Attorneys at Law: Waiver. Exceptions to the 
Nebraska Supreme Court Rules for Admission of Attorneys should be recognized 
and waivers granted whenever it can be demonstrated that the rules operate in such 
a manner as to deny admission to a petitioner arbitrarily and for a reason unrelated 
to the essential purpose of the rule. 

6. Rules of the Supreme Court: Attorneys at Law. While a strict application of 
Neb. Ct. R. for Adm. of Attys. 5C (rev. 2005) may not always be appropriate for 
those who attended law school outside the United States, a strict application of rule 
5C is appropriate for graduates of nonaccredited United States law schools. 


Original action. Denial of application affirmed. 
Robert F. Bartle, of Bartle & Geier Law Firm, for applicant. 


Jon Bruning, Attorney General, and Tom Stine for Nebraska 
State Bar Commission. 
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HEAVICAN, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCormack, and MILLER-LERMAN, JJ. 


GERRARD, J. 

David W. Doering graduated from Western State University 
College of Law (Western State) in Fullerton, California, in 
1982. At the time of his graduation, Western State’s law school 
was not approved by the American Bar Association (ABA). 
In 2007, Doering filed an application with the Nebraska State 
Bar Commission (Commission), seeking admission without 
examination as a Class I-A applicant.' The Commission denied 
Doering’s application on the basis that he did not possess a first 
professional degree from a law school approved by the ABA, 
as required by rule 5C of the Nebraska Supreme Court Rules 
for Admission of Attorneys. Thereafter, at Doering’s request, a 
hearing was held before the Commission, and Doering presented 
evidence regarding his educational qualifications and Western 
State’s credentials. The Commission again denied Doering’s 
request, and he appeals. 


FACTS 

Doering received a bachelor of science degree in criminal jus- 
tice from the University of Nebraska-Lincoln in 1977. In 1979, 
Doering enrolled at Western State. After successfully complet- 
ing 3 years of coursework, Doering earned a juris doctor degree 
from Western State in 1982. 

Doering’s transcript shows that his first-year law school cur- 
riculum consisted of two terms of civil procedure, two terms of 
contracts, two terms of property, two terms of torts, and one term 
of criminal law. During his second and third years, Doering took 
courses in family law, constitutional law, media law, law office 
management, space law, wills and trusts, community property, 
education law, legal research and writing, evidence, investigative 
technique, remedies, the Uniform Commercial Code, agency and 
partnerships, corporations, criminal procedure, clinical educa- 
tion, and professional responsibility. The record indicates that 
at some point while attending Western State, Doering took the 


' See Neb. Ct. R. for Adm. of Attys. 5A(1) (rev. 2005). 
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Multistate Professional Responsibility Examination (MPRE) and 
received a score that satisfies Nebraska’s MPRE requirement.* 

At all times relevant to this case, Western State was accredited 
by the Committee of Bar Examiners of the State of California 
and accredited by the Western Association of Schools and 
Colleges. However, during the time that Doering attended and 
eventually graduated from Western State, the law school was not 
accredited by the ABA. 

After graduation, Doering took, but failed, bar examinations in 
Montana and California. In 1992, Doering sat for and passed the 
Georgia bar examination, and was admitted to the Georgia bar in 
1992. Beginning in March 1995 and continuing until February 
1996, Doering worked as a volunteer for the Georgia Indigent 
Defense Council. In February 1996, the felony trial division of 
the Georgia Indigent Defense Council made the decision to start 
its own office and separated from the Georgia Indigent Defense 
Council. The director of the felony trial division offered Doering 
a position with the felony trial division as a staff attorney, which 
Doering accepted. Doering worked as a staff attorney and was 
eventually promoted to senior attorney, where he remained until 
he moved to Nebraska in 2006. 

The record reflects that Doering is currently a lawyer in good 
standing with the Georgia bar. Doering testified that he moved to 
Nebraska in 2006 in order to be closer to his parents, who were 
in poor health. 

On April 12, 2007, Doering submitted a Class I-A applica- 
tion to the Commission seeking admission to the Nebraska 
bar without examination.* In a letter dated June 18, 2007, the 
Commission denied Doering’s application because he had not 
received his law degree from an ABA-approved law school. 
Doering appealed the Commission’s denial, and a hearing 
was held. 

Doering testified and presented evidence at the hearing. 
Included in the evidence offered by Doering were two affidavits 
by Richard E. Jenkins, an associate dean and professor of law 
at Western State. In his affidavits, Jenkins testified to, among 


> See, rule 5A(1)(c); Neb. Ct. R. for Adm. of Attys. 16 (rev. 2004). 
3 See rule SA(1)(b). 
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other things, Western State’s curriculum and its accreditations. 
Jenkins, who graduated from Western State in 1974 and later 
joined the teaching faculty at Western State in 1976, testified 
that he is familiar with the accreditation standards of the bar 
examiners of the State of California and the ABA and that both 
accreditation standards “‘are equal or substantially equivalent.” 

Attached to one of Jenkins’ affidavits was an exhibit which 
set forth various ABA accreditation requirements as they existed 
in 1982. These requirements included standards relating to the 
law school library, the number of full-time faculty members, 
and faculty workload and compensation. Given these ABA stan- 
dards, Jenkins opined that “[rJelative to the number of fulltime 
faculty . . . and other requirements relative to faculty teaching 
loads, study and law library requirements, . . . Western State 

. offered a program substantially similar to ABA-approved 
law schools.” 

Jenkins further averred that it was his understanding that “the 
single and most important reason” why Western State had not 
applied for accreditation with the ABA by the time Doering 
graduated in 1982 was because the ABA then required “through 
Rule 202, that a law school should be organized as a non-profit 
educational institution,’ prohibiting for-profit law schools, such 
as Western State, from receiving ABA accreditation. Jenkins 
testified that Western State did not seek ABA accreditation “until 
some time in approximately 1987” and that Western State “was 
first accredited by the ABA in the mid-1990s.” 

Doering presented evidence that in 1995, the Department 
of Justice brought an antitrust lawsuit against the ABA and 
obtained a consent decree under which the ABA was enjoined 
from “adopting or enforcing any Standard, Interpretation or 
Rule, or taking any action that has the purpose or effect of pro- 
hibiting a law school from . . . being an institution organized as a 
for-profit entity.’* Doering’s evidence indicates that as a result of 
this ruling, the ABA removed its requirement that a law school 
be organized as a nonprofit educational institution in order to 
receive ABA accreditation. 


4 U.S. vy. American Bar Ass’n, 934 F. Supp. 435, 436 (D.D.C. 1996). 
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Following this rule change, Western State applied for and 
received ABA accreditation. For some reason, not apparent 
from the record, Western State temporarily allowed its ABA 
accreditation to lapse. In 2005, Western State reacquired, and 
has maintained until the present time, provisional accreditation 
from the ABA. The record indicates that a school that is provi- 
sionally approved by the ABA is entitled to all the rights of a 
fully approved law school. After reviewing Doering’s law school 
transcript, Jenkins testified that Doering’s academic experience 
and course of study from 1979 to 1982 was essentially the same 
as the academic experience and course of study for law students 
who graduated from Western State in 2007. 

On October 23, 2007, the Commission again denied Doering’s 
application on the basis that he lacked a first professional degree 
from an ABA-approved law school. Doering now appeals to 
this court. 


ASSIGNMENT OF ERROR 
Doering assigns, restated, that the Commission erred in deny- 
ing his application seeking admission to the Nebraska bar. 


STANDARD OF REVIEW 
[1] The Nebraska Supreme Court will consider the appeal of an 
applicant from a final adverse ruling of the Commission de novo 
on the record made at the hearing before the Commission.° 


ANALYSIS 

[2] The Nebraska Supreme Court is vested with the sole power 
to admit persons to the practice of law in this state and to fix 
qualifications for admission to the Nebraska bar.® Rule 5A(1)(b) 
requires a Class I-A applicant, such as Doering, to have attained 
“educational qualifications at least equal to those required” 
of Class II applicants (i.e., those required to take the written 
examination). And Class I applicants, pursuant to rule 5C, must 
possess their first professional degree from an ABA-approved 


5 In re Application of Brown, 270 Neb. 891, 708 N.W.2d 251 (2006); Neb. Ct. 
R. for Adm. of Attys. 15 (rev. 2000). 


® In re Application of Budman, 272 Neb. 829, 724 N.W.2d 819 (2006). See 
Neb. Const. art. II, § 1, and art. V, §§ 1 and 25. 
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law school.’ Thus, Doering must meet the ABA-approved law 
school requirement or, in the absence of such degree, seek a 
waiver of rule 5C. 

[3-5] Doering concedes that Western State was not accredited 
by the ABA at the time he graduated in 1982. Nevertheless, 
Doering requests that we waive the application of the educa- 
tional qualifications in rule 5C as they apply to him. This court 
has the power, under appropriate circumstances, to waive the 
application of its own rules regarding the admission of attorneys 
to the Nebraska bar.* In determining whether a waiver of the edu- 
cational qualifications requirement is appropriate, we are guided 
by certain principles. We have explained that our “admission 
rules [are] intended to ‘weed’ out unqualified applicants, not to 
prevent qualified applicants from taking the bar.’ We have also 
noted that “exceptions should be recognized and waivers granted 
““whenever it can be demonstrated that the rules operate in such 
a manner as to deny admission to a petitioner arbitrarily and for 
a reason unrelated to the essential purpose of the rule.”’”'® 

Doering notes that under certain circumstances, we have 
waived rule 5C where a foreign-educated applicant proves that 
the education he or she received was equivalent to that for a 
juris doctor degree available at an ABA-approved law school.!! 
Doering argues that given his circumstances—in particular, his 
allegation that Western State would have been ABA-accredited 
at the time of his graduation but for its proprietary status—we 
should extend to him, a graduate of an unaccredited United 
States law school, the same waiver opportunity afforded to 
foreign-educated applicants. This we decline to do. 


T See In re Application of Brown, supra note 5. 


8 See In re Application of Collins-Bazant, 254 Neb. 614, 578 N.W.2d 38 
(1998). 

° In re Application of Gluckselig, 269 Neb. 995, 1001, 697 N.W.2d 686, 691 
(2005). 

'0 In re Application of Collins-Bazant, supra note 8, 254 Neb. at 621, 578 
N.W.2d at 43. 

"See, In re Application of Budman, supra note 6; In re Application of Brown, 


supra note 5; In re Application of Gluckselig, supra note 9; In re Application 
of Collins-Bazant, supra note 8. 
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[6] While we have, on occasion, granted waivers to graduates 
of foreign law schools, there is a critical distinction between 
graduates of foreign law schools and graduates of nonaccred- 
ited U.S. law schools. The ABA does not evaluate foreign law 
schools for accreditation; thus, there is no way for citizens of 
foreign countries to attend an ABA-accredited school in their 
own country.'* Accordingly, we reaffirm what we said in In re 
Application of Collins-Bazant'*: While a strict application of 
rule 5C may not always be appropriate for those who attended 
law school outside the United States, a strict application of 
rule 5C is appropriate for graduates of nonaccredited U.S. 
law schools. 

For applicants who graduate from U.S. law schools, we have 
chosen, as reflected in rule 5C, to rely upon the ABA accredi- 
tation process as an objective determination of the educational 
environment for prospective attorneys. The ABA’s process for 
evaluating law schools is extensive and involves many detailed 
standards for law school organization and administration, the 
educational programs offered, the faculty, admissions, the library, 
and the law schools’ actual physical facilities.'* The ABA’s stan- 
dards are an appropriate, effective, and objective means of mea- 
suring the quality of a law school and “provide assurance that 
applicants to the bar ‘have experienced a generally uniform level 
of appropriate legal education.’”’® 

In the present case, Doering would have us evaluate nonac- 
credited U.S. law schools on a case-by-case basis to determine 
whether a particular school, at a certain point in time, provided a 
legal education that was substantially equivalent to that from an 
ABA-accredited law school. But such a case-by-case approach 
into the individual qualifications and standards of every nonac- 
credited U.S. law school, whenever a graduate from that school 
applies to the bar, would impose upon this court an unreasonable 


"2 See In re Application of Collins-Bazant, supra note 8. See, also, In the 
Matter of Tocci, 413 Mass. 542, 600 N.E.2d 577 (1992); Application of 
Macartney, 163 Ariz. 116, 786 P.2d 967 (1990). 


'3 In re Application of Collins-Bazant, supra note 8. 
4 See Fla. Bd. of Bar Ex’mrs re Mass. School, 705 So. 2d 898 (Fla. 1998). 
'S In the Matter of Tocci, supra note 12, 413 Mass. at 548, 600 N.E.2d at 581. 
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and unnecessary burden. The resources of this court are neither 
sufficient nor suited to the task of conducting such individual- 
ized waiver determinations. Furthermore, we believe that for us 
to evaluate U.S. law schools on a case-by-case approach would 
yield results far less reliable than those of the ABA, and would 
invite challenges as to the quality of such determinations.'® 
Simply stated, the ABA is best equipped to perform the func- 
tion of accrediting law schools, and we will continue to rely on 
its determinations. 

The circumstances in the present case illustrate the difficultly 
we would face if we were to grant waivers for rule 5C on a case- 
by-case basis, rather than relying on the ABA’s accreditation. 
Here, Doering claims that the education he received at Western 
State from 1979 until 1982 was functionally equivalent to that of 
an ABA-approved law school. Yet Doering offered little by way 
of comprehensive evidence to support this claim. The evidence 
Doering did offer suggested that the only reason Western State 
was not ABA-accredited at the time he graduated in 1982 was 
because of its proprietary status. However, other courts have 
considered Western State’s accreditation history, and their opin- 
ions suggest that, from June 1977 until approximately July 1981, 
a proprietary law school could have applied for and received 
provisional ABA accreditation if the school substantially com- 
plied with all other standards.'’ But despite being invited to do 
so, Western State did not apply, and when Western State did 
eventually apply in 1987, it was denied accreditation for reasons 
other than its proprietary status.'* 

Doering’s request for a waiver does not explain or address 
these inconsistent findings and relies solely on the limited evalu- 
ation permitted by the evidence he adduced at the hearing. This 
evaluation is, necessarily, less detailed and reliable than the 
searching inquiry of the ABA accreditation process. The ABA 


'6 See Appeal of Kartorie, 486 Pa. 500, 406 A.2d 746 (1979). 


'7 See, Application of Urie, 617 P.2d 505 (Alaska 1980); In re Nort, 96 Nev. 
85, 605 P.2d 627 (1980); Application of Hansen, 275 N.W.2d 790 (Minn. 
1978). 

'8 See, In re Lewis, 86 S.W.3d 419 (Ky. 2002); Application of Urie, supra note 
17; In re Nort, supra note 17; Application of Hansen, supra note 17. 
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has the resources to conduct an examination that is far more 
credible than any that could be performed by this court or an 
applicant for admission to our bar. And to evaluate law schools 
case by case, based on the limited evidence adduced by a par- 
ticular applicant, would risk inconsistency and unfairness to stu- 
dents who were otherwise identically situated. As we stated in 
In re Appeal of Dundee,'° “[i]f we do not apply rule 5 uniformly 
rather than on a case-by-case basis, it will cease to operate as a 
rule at all.” 

It is for precisely these reasons that we have chosen, in rule 
5C, to rely on the ABA’s well-founded, consistent, and defini- 
tive conclusions. Therefore, we continue to hold that waiver 
of rule 5C is not available to graduates of nonaccredited U.S. 
law schools. Because Western State was not ABA-accredited 
at the time Doering graduated, we affirm the decision of the 
Commission to deny his application for admission. 


CONCLUSION 
To evaluate an applicant’s legal education effectively, consis- 
tently, and expeditiously, we have elected to utilize the accredi- 
tation resources of the ABA. While waiver of rule 5C may, in 
certain circumstances, be appropriate for graduates of foreign 
law schools, rule 5C will not be waived for graduates of non- 
accredited U.S. law schools. At the time Doering graduated, 
Western State was not ABA-accredited; therefore, his applica- 
tion for admission to the Nebraska bar should be denied. The 

decision of the Commission is affirmed. 
DENIAL OF APPLICATION AFFIRMED. 


'° In re Appeal of Dundee, 249 Neb. 807, 812, 545 N.W.2d 756, 760 (1996). 
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